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INSURANCE MONEY IN REDUCTION OF 
DAMAGES AGAINST A WRONG-DOER. 

It is not an uncommon thing that an insurer who 
has paid a loss is put in the place of the assured and 
subrogated to his rights in respect to his remedies 
against the person by whose wrongful act the loss 
was occasioned, and the attempt has sometimes been 
made to subrogate the wrong-doer, who has caused a 
loss, and has been compelled to make compensation 
therefor, to the rights of the injured party as to his 
remedy against the insurer. But this attempt has 
seldom or never been successful. Certainly it is 
against both reason and authority. 

In Mason v. Sainsbury, 3 Doug. 61, suit was brought 
against the Hundred on the riot act to recover dam- 
ages for the destruction of plaintiff’s house by a mob. 
The property had been insured and the insurance paid, 
and this was alleged in defense. But Lord Mansfield 
held that the payment by the insurer could not avail 
the defendant as a defense, as the Hundred and the 
insurers were not co-obligors, and that the case must 
be considered as if not a farthing had been paid. In 
that case the action was really prosecuted for the 
benefit of the insurer, but it established the principle 
that the right of the insurer is paramount to that of 
the wrong-doer, or one in place of the wrong-doer. 
So in Clark v. The Inhabitants of the Hundred of 
Blything, 2 Barn. & Cress. 254, it was decided that 
the owner of certain stacks of hay and corn which 
were maliciously set on fire, who had received the 
amount of his loss from an insurer, could nevertheless 
recover the amount of his loss from the Hundred. 
In Yates v. Whyte, 4 Bing. N. R. 272, which was to 
recover damages to plaintiff’s ship by a collision at 
sea, the plaintiff recovered his whole loss, notwith- 
standing his prior recovery of a portion of it from 
the underwriters, the court saying that the plaintiff 
would hold in trust for the underwriters that portion 
which they had paid him, The same decision was 
made in the similar case of the Monticello v. Gilbert 
Mollison, 17 How. (U. 8.) 152. In that case there 
had been an abandonment to the underwriters and an 
acceptance by them, and they had paid the insurance 
prior to the filing of the libel. Mr. Justice Grier said 
that the doctrine, that in such a case the fact that the 
injured party has received satisfaction from the insurer 
cannot avail the defendant, is well settled at common 
law and received in admiralty. The same rule has 
been recognized in Hart v. The Western Railroad 
Company, 13 Metc. 99, and in the Monmouth Fire In- 
surance Company v. Hutchinson, 6 ©. E. Green, 107. 

A couple of recent decisions are interesting as to 
the application of this rule. The first is that of Hard- 


ing v. The Town of Townsend, 43 Vt. 536; 5 Am. Rep. 





304. In that case Harding brought an action on the 
case against the town to recover for injuries received 
by him by reason of the insufficiency of a highway 
which the defendant was legally bound to keep in 
repair. At the trial the court allowed the proceeds 
of an accident insurance policy, held by plaintiff at 
the time of the injury, to be deducted from the 
amount of damages recovered. The court on appeal 
reversed this ruling. The court said: “ The statute 
imposes upon the towns severally the duty of keeping 
their highways in good and sufficient repair, and 
makes each town liable for any special damage hap- 
pening to any person by reason of the insufficie.cy 
or want of repair of any highway in such town. 
The defendant is found liable in consequence of a 
breach of this duty. The defendant town, therefore, 
in respect to the injury the plaintiff has sustained, is 
the wrong-doer; and whether such, by some positive 
affirmative act, or by culpable negligence, does not 
vary the principle applicable to the case. In such case, 
as between the insurer and the wrong-doer, in reason 
and justice, the burden of making compensation to 
the injured party ought to be ultimately borne by the 
party thus in fault. The party whose wrongful act 
or culpable negligence caused the injury ought to 
make compensation and bear the loss. Therefore, if 
there is any such connection between these two 
remedies as to have the enforcement of the one ope- 
rate in defense or mitigation of the other, it is the 
insurer and not the town that should be entitled to 
this benefit.” 

The other case is that of Webber v. The Morris & 
Essex Railroad Company, 6 Vroom. 409. This was 
an action on the case brought to recover damages for 
loss by burning of plaintiff’s buildings, occasioned by 
the negligent and improper use of defendants’ loco- 
motive engines. The property destroyed was insured, 
and the action was brought for the use of the insurers, 
who had paid the loss. The declaration set forth the 
fact of the insurance and the payment by the insurers, 
and concluded “to the damage of the said insurance 
company,” etc. The defendant demurred, on the 
ground that the plaintiff showed that he had no cause 
of action by averring the above facts. The court 
held that an action would lie by the insured against 
the railroad company, notwithstanding the payment 
by the insurance company, and that the action would 
not be defeated by the statement in the declaration 
of the contract of insurance and payment of the loss 
by the insurer, although such statement was unneces- 
sary. It held, however, that the ad damnum must be 
rejected, as the plaintiff could not recover the damage 
of the insurance company. 

The court remarked in Harding v. Town of Townsend, 
that the only case it had discovered which seemed to 
favor the application of the insurance money in reduc- 
tion of damages was in a note to Pym v. The Great 
Northern Railway Company, 4 B. & S. 396, decided 
in 1863 in the Exchequer Chamber. The question 
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was in nowise involved in the case, but it appears 
that the defendant’s counsel, in reply to a question by 
Pollock, C. B., made the statement that in the unre- 
ported case at nisi prius of Hicks v. The Newport, etc., 
Railway Company, Lord Campbell held, in an action 
under a statute giving the representatives of a person 
killed by the negligence of another an action for dam- 
ages, that a deduction should be made from the dam- 
ages on account of any insurance on the life of the 
person killed. A note is given which purports to con- 
tain the charge of Lord Campbell. It is suggested 
that that case is distinguishable from the cases above 
cited, as under the English statute the action is not 
brought by the one directly injured, nor is the recovery 
for the same cause of action that the injured person 
would have had had he survived, but for a cause given 
by the statute, and is moreover solely for the pecuniary 
loss the representatives have sustained by the death, 
which will be decreased with the increase of the in- 
surance. ‘This distinction is sophistical and contrary 
to the reason on which the rule is based. If Lord 
Campbell made such a ruling it will very likely remain 
“without a fellow.” Under a similar statute to that 
of the English, the Court of Appeals of this State 
have regarded it as settled that damages cannot be 
reduced by the insurance. Althorf' v. Wolfe, 22 N.Y. 
355. 


++ 





CURIOSITIES OF THE LAW REPORTERS. 


One does not usually turn to his law books for 
amusement, yet amusement of a certain kind is fre- 
quently to be found therein — quaint expressions and 
odd conceits, whose quaintness and oddity stand out 
the more by reason of the solemn dignity of the sur- 
roundings. Mr. Heard, some time ago, made public 
many curiosities that he had run across in his read- 
ings, and ever and anon some correspondent adds to 
the list through the columns of the Law Journat. 
We had ourselves jotted down many curious things 
that we had happened upon during the year in the 
later reports, but the list has gotten into the waste 
basket, with so much else of perhaps equal value, or 
into some out of the way corner beyond our present 
ken. The only thing of it all that we recall is a point 
reported in one of the recent Indiana reports, if we 
mistake not, to the effect that on the trial of an in- 
dictment for murder it was not a ground of challenge 
that one of the jurors called had preached the funeral 
sermon of the deceased. In a report that we have 
just had occasion to examine (18 Minn., p. 95), the 
judge remarks of acertain statute that it “cuts no 
figure in this case,” which we take to be a figure of 
speech. 

The Law Magazine recently dwelt upon this subject, 
and told some excellent things, if they are not new— 
indeed, newness in such curiosities is not often to be 
looked for, for legal stories, like the jokes in Harper’s 
Drawer, put in an appearance in one form or another 





at nearly regular intervals. We quote our contempo- 
rary’s remarks: 

A few days ago we came across a title to a statute 
of George II. “An act for regulating the Fees of 
Attorneys, and for preventing the Importation of 
Disease among Horned Cattle.” Now, that briefless 
barristers should regard attorneys as belonging to the 
horned one is bad enough, but that Parliament should 
deliberately sanction such a classification is less than 
justice, and even worse than that grouping of infants, 
lunatics and women, of which the latter complain. 
Mr. Heard has made a collection of these curiosities, 
and has certainly disentombed a number of good 
things worth looking through. He leads off by Mr. 
Macqueen’s observation on the Barton’s Hill Coal 
Company v. Reed and M’ Guire. “ Reed and M’Guire 
were both victims of the same accident, which, though 
melancholy, has settled the law;” doubtless a great 
satisfaction to the public, if not to Read and M’Guire. 
Lord Abinger had a clear way of putting a point. 
When a question was raised by Government with 
respect to the right of persons to take water from 
Portsmouth Harbor, Lord Abinger said: “An old 
woman must not take a bucket of water from that 
harbor, lest a seventy-four should not float.” This is 
weil matched by “March on Slander,” in 1648, where 
it is said, with reference to the encouragement of 
actions of slander, “Though the tongues of men be 
set on fire, I know no reason wherefore the law 
should be used as bellows to blow the coals.” Indeed, 
the book abounds with neat, epigrammatic utterances. 
The statute 1 Edw. II enacts that a prisoner who 
breaks prison is guilty of felony; but if the prison be 
on fire, this is not so, “for he is not to be hanged 
because he would not stay to be burnt.” The judg- 
ment in a very recent leading case, in the Court of 
Exchequer Chamber, concludes thus tersely: “In the 
result we come to the conclusion that the case of the 
plaintiff, so far as it relies on authority, fails in pre- 
cedent; and so far as it rests on principle, fails in 
reason.” In the course of the argument in Lincoln 
v. Wright, Lord Langdale observed: “All interroga- 
tories must, to some extent, make a suggestion to the 
witness. It would be perfectly nugatory to ask a 
witness if he knew any thing about something.” 

Vesey, junior, the reporter, of whom Lord Camp- 
bell says, “I knew him well; when near eighty he 
was still called Vesey, junior,” represents Lord Ers- 
kine as having decided an important point in medical 
astronomy, giving as marginal note, “In cases of 
lunacy, the notion that the moon has an influence is 
erroneous.” We wish we could get a few more 
authoritative and binding decisions of a similar char- 
acter. For instance, what is the influence of the 
moon on the weather? Would the Court pronounce 
that too erroneous? 

It may be a consolation to the Bar to know that 
many years ago the Court of Common Pleas refused 
to hear an affidavit read, because the barrister therein 
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named had not the addition “esquire” to his 
name. 

It is recorded of the saints of the Republic, that in 
reciting the Lord’s Prayer they would never say, 
“Thy Kingdom come,” but always “Thy Common- 
wealth come.” From a similar spirit probably, though 
with better sense, the Court of King’s Bench was 
styled during the time of “Style’s and Aleyn’s 
Reports,” the Upper or Public Bench. 

Blackstone is not commonly caught tripping. But 
he is here: “ The royal fish are whales and sturgeons, 
which, when either cast ashore or caught near the 
coast, belong to the Crown.” Blackstone notices a 
curious distinction made by the old legal- authorities, 
which is, that the whale is to be divided between the 
King and the Queen, the King taking the head and 
the Queen the tail, the reason assigned being that the 
Queen might have the whalebone for her wardrobe, 
although in fact the whalebone is found in the head 
and not in the tail. But then he has the support of 
Lord Chief Justice Abbott, who, in summing up a 
case, said, in Montison v. Jefferies, “No attorney is 
bound to know all the law. God forbid that it 
should be imagined that an attorney, or a counsel, or 
even a judge, is bound to know all the law.” 

The old opposition between the clergy and the 
members of our profession is well known. The 
former can never be answered, and hence often talk 
great nonsense. The latter talk with a consciousness 
that every weak point will expose them to retort. 
An old year-book contains the following story: “ It 
seems that somebody had been so rude as to call a 
clergyman a fool with a prefixed expletive, which 
gave point to the stigma wrung from the arsenals of 
theological denunciation, and not from the technical 
words of the law.” Now, in an action for slander, 
the point came up distinctly, and the court held that 
it was not objectionable, for it did not injure the 
clergyman in his-profession. But the court said, that 
had it been of the lawyer, or of the medical profes- 
sion, it would have been otherwise, or, as the old law- 
French more tersely has it, Parce que en peut estre bon 
parson et grand fou; dun attorney aliter. They had, 
however, the advantage over the legal profession in 
some things. Thus, according to the old canonists, 
if a clergyman is found embracing a woman in some 
secret place this does not, as in the case of other 
people, prove adultery; for “he is not presumed to do 
it on account of adultery, but rather on the score of 
giving his benediction, or exhorting her to penaace.” 
“A good illustration of the principle,” observes Mr. 
Bishop, “ though few judges in modern times would 
yield so much to clerical virtue as this application of 
the principle implies,” 

We suggest the following from “ The two Supreme 
laws of the Realm,” found in “ The practice unfolded ” 
of Chancery, 1672, to the publishers of the next 
edition of “Bleak House:" “The princes of this 
land have appointed two supreme seats of Govern- 





ment within this Land: the one of Justice, wherein 
nothing but the strict letter of the Law is observed; 
and the other of Mercy, which, in the rigour of the 
Law, is tempered with the sweetness of Equity, the 
which is nothing but Mercy qualifying the rigour of 
Justice.” From the same work comes this also: “A 
vexatious plaintiff, in forma pauperis, and not able to 
pay costs upon the dismission, hath been ordered by 
the Lord Egerton to be whipped, upon the equity of 
the statute 23 Hen. VIII, c. 15, and not to be ad- 
mitted in forma pauperis.” 

Certain rules of evidence, which are now consid- 
ered fundamental, were repeatedly violated, if not 
altogether unknown in the seventeenth century. In 
the trial of Mr. Hawkins, a clergyman, for stealing 
money and a ring from Henry Larimore, in Septem- 
ber, 1668, Lord Hale admitted evidence to show he 
had once stolen a pair of boots from a man called 
Chilton, and that, more than a year before, he had 
picked the pocket of one Noble. In summing up, 
Lord Hale said, after referring to the cases of Chilton 
and Noble, “This, if true, would render the prisoner 
now at the bar obnoxious to any jury.” 

The rule excluding hearsay is caricatured in Bar- 
dell v. Pickwick, Dickens reporter: ‘“‘I believe you 
are in the service of Mr. Pickwick, the defendant in 
this case? Speak up, if you please, Mr. Weller.’ 

“¢T mean to speak up, sir,-replied Sam. ‘I am in 
the service o’ that ’ere gen’l’man, and very good ser- 
vice it is.’ 

“* Little to do and plenty to get, I suppose?’ said 
Serjeant Buzfuz, with jocularity. 

“<Q, quite enough to get, sir, as the soldier said 
ven they ordered ’im three 'undred and fifty lashes,’ 
replied Sam, 

“* You must not tell us what the soldier or any other 
man said, sir,’ interposed the judge; ‘it’s not evi- 
dence.’ 

“¢Wery good, my lord,’ replied Sam.” 

We do not remember to have met with the follow- 
ing before. The jurymen in Penn and Mead’s case 
were fined (Bushell, of course, among them), and the 
court threatened to slit their noses. The commonest 
way of punishing a jury—the recognized way — 
when they could not come to a unanimous verdict, 
was to put them in a cart, and shoot them into the 
nearest ditch. In Noy a precedent is cited in these 
words: “ The jurors acquitted a prisoner contrary to 
their evidence, and for that they were fined and im- 
prisoned, and bound for the good behavior of the 
prisoner during his life.” 

The proposition for conducting all law proceedings 
in English was most strenuously opposed. The re- 
porters who delighted in the Norman French were 
particularly obstreperous. ‘I have made these re- 
ports speak English,” says Style, in his preface 
(A. D. 1658), ‘not that I believe they will be thereby 
more generally useful, for I have been always, and 
yet am, of opinion, that that part of the common law 
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which is in English hath only occasioned the making 
of unquiet spirits contentiously knowing, and more 
apt to offend others than to defend themselves; but 
I have done it in obedience to authority, and to stop 
the mouths of such of this English age who, though 
they be confessedly different in their minds and judg- 
ments, as the builders of Babel were in their lan- 
guage, yet do think it vain, if not impious, to speak 
or understand more than their own mother tongue.” 
And Bulstrode, in the preface to the second part of 
his Report, says, “that he had many years since per- 
fected the work in French, in which language he had 
desired it might have seen the light, being most 
proper for it, and most convenient for the professors 
of the law.” 

In the Statutes at Large some funny things may be 
found. There is one which is not to be brought to 
book, and must be given as a tradition of the time 
when George III was king. Its tenor is that a Bill 
which proposed, as a punishment of an offense, to 
levy a certain pecuniary penalty, one-half thereof to 
go to his majesty, and the other half to the informer, 
was altered in committee in so far that, when it ap- 
peared in the form of an act, the punishment was 
changed to whipping and imprisonment, the destina- 
tion being unaltered. 

The Irish Statute-book opens characteristically with 
“An Act that the king’s officers may travel by sea 
from one place to another within the land of Ire- 
land.” 

In “Hortensius,” p. 259, note, a most amusing 
instance of identification of counsel with client is 
related. It occurred in the case of a counsel for a 
female prisoner who was convicted on a capital 
charge, and on her being asked why sentence of 
death should not be passed upon her, he rose and 
said, “If you please, my lord, we are with child.” He 
was, however, wrong in point of law, for pregnancy 
cannot be taken advantage of in arrest of judgment, 
but only in stay of execution. 

Some of the most amusing curiosities are those 
which consist of high-flown language. That of some 
of our judges has been wonderfully luxuriant at 
times. But we are beaten altogether by the Ameri- 
can bench and bar. Here is a glorious extract from a 
passage addressed in solemn argument to the Supreme 
Court of the United States: “Fraud vitiates every 
thing into which it enters; it is like the deadly and 
noxious simoon of arid and desert climes; it pros- 
trates all before its contaminating touch, and leaves 
death only and destruction in its train. No act, how- 
ever solemn; no agreement, however sacred, can re- 
sist its all-destroying power.” 

The following, however, is yet finer; it occurs in a 
recent case in Pennsylvania. Mr. Justice Lewis thus 
discourses of a condition in a will in restraint of 


marriage : 
“The principle of reproduction stands next in im- 
portance to its elder born correlative, self-preservation, 





and is equally a fundamental law of existence; it is 
the blessing which tempered with mercy the justice 
of expulsion from Paradise; it was impressed upon 
the human creation by a beneficent Providence, to 
multiply the images of himself, and thus to promote 
his own glory and the happiness of his creatures; not 
man alone, but the whole animal and vegetable king- 
dom are under an imperious necessity to obey its 
mandates. From the lord of the forest to the mon- 
ster of the deep; from the subtlety of the serpent to 
the innocence of the dove; from the celastic embrace 
of the mountain Kalmia to the descending fructifica- 
tion of the lily of the plain, all nature bows submis- 
sively to this primeval law. Even the flowers which 
perfume the air with their fragrance, and decorate the 
forests and fields with their hues, are but curtains to 
the nuptial bed. The principles of morality, the 
policy of the nation, the doctrines of the common 
law, the law of nature and the law of God, unite in 
condemning as void the condition attempted to be 
imposed upon his widow.” 

We heartily recommend to our readers the perusal 
of this amusing little volume at their leisure. 

———__ > e — -— 
CURRENT TOPICS. 

Governor Dix has during the week made the fol- 
lowing appointments to the bench: Alexander 8S. 
Johnson, of Utica, to be Judge of the Court of Ap- 
peals in place of Rufus W. Peckham, deceased ; 
Theodore W. Dwight, of New York, to be Commis- 
sioner of Appeals in place of Judge Johnson trans- 
ferred to the Court of Appeals, and Edwin Country- 
man, of Cooperstown, to be Justice of the Supreme 
Court of the Sixth Judicial District in place of John 
M. Parker, deceased. These appointments are, with- 
out exception, good. Judge Johnson was a member 
of the Court of Appeals from 1851 to 1859, and won 
a deservedly high reputation as a judge. A year ago 
he was appointed to the Commission of Appeals in 
place of Judge Ward Hunt, resigned. Judge Dwight 
is widely known as a legist. He has long been pro- 
fessor in the Columbia Law School and a constant 
advocate of legal and political reform. From his 
long devotion to the law as a science, we should 
suppose him to be somewhat deficient in the technics 
or practice, but this will very likely prove no draw- 
back in the court to which he has been nominated. 
Mr. Countryman is very highly spoken of by those 
who know him, not only as regards personal character, 
but also as to his attainments and ability as a lawyer. 
We understand that he was strongly recommended 
by the judges of the Court of Appeals —an indorse- 
ment of the very highest character. 


With the New Year we are to have a new legal 
journal. It is to be published weekly by Soule, 
Thomas & Wentworth of St. Louis, to be called “ The 
Central Law Journal” and to be under the editorial 
management of Judge John F, Dillon, assisted by Mr. 
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Seymoure D. Thompson. Judge Dillon announces 
his intention to give “ all needful personal attention ” 
to the paper and to make it thoroughly practical and 
useful, We also notice, and without regret, that the 
editorial department of the English Law Magazine 
will undergo a complete change. During the last 
year or so, the Magazine has not been up to its usual 
high standard. 


The New York Zimes alleges that the senate com- 
mittee will acquit Mr. Williams on the charges of a 
personal character made against him, and will there- 
upon recommend his confirmation, as a warning to all 
traducers, and without much regard to the question 
of his intellectual fitness or legal acquirements. 
That much bitterness has been manifested on the 
part of some of the opponents of Mr. Williams is 
true, but that this will induce the senate to ignore 
the real objections to his confirmation is hardly to be 
believed. The opportunity afforded by the holiday 
adjournment, to the senators of coming more directly 
in contact with the sentiments of the country as to 
this appointment, will not add to the chances of the 
Attorney-General. Nor is the vigorous attack made 
by Mr. Caleb Cushing on his opinion in the case of the 
Virginius likely to help him much. The Nation ina 
recent article takes occasion to remind the senate that 
a precedent can be found for the rejection of the 
nomination in the case of John Rutledge, whose 
nomination to the Chief Justiceship by President 
Washington was rejected. No precedent should be 
needed in this case. Whatever else Mr. Williams 
may have, he has not the confidence of the people, 
and to place him for life in a position which, more 
than any other, requires the greatest confidence and 
the highest respect, would be an irreparable mis- 
fortune. 


The good and moral people of California have in 
hand a case which, if we may believe the Los Angelos 
Express, “has attracted and absorbed the attention of 
the whole community,” and which has created “a 
universal feeling that the Civil Code should be at once 
repealed and the other codes referred to a competent 
commission to revise them.” The case that has cre- 
ated this “universal feeling” is denominated People 
v. Oades, It seems that the said Oades, who is de- 
scribed as an Englishman of good education, went to 
San Bernardino some two years ago, purchased and 
settled upon a farm. A year ago he married “a young 
widow lady of great beauty residing in that neighbor- 
hood.” Some months ago another woman, with three 
children, appeared, sought out Oades and has since 
continued to reside with him. The neighbors, sus- 
pecting that matters in the Oades household were not 
going on according to the decalogue, and “ indignant 
at such open profligacy,” made complaint against this 
woman and Oades, for ‘‘open and notorious cohabita- 
tion and adultery.” The parties were arrested and 





brought up for trial, when they satisfactorily proved 
that they had been duly married in England some 
twenty years ago. They were acquitted, and a simi- 
lar complaint was then made as to Oades and wife 
No. 2. On this trial it was proved that some eight 
years ago Oades and wife No. 1 were living in New 
Zealand. While Oades was temporarily absent, the 
Maoris made an inroad into the settlement, and when 
he returned he found his house burnt and his family 
gone. Some human remains were found in the ruins, 
and from this and such information as he could gain 
during the ensuing two years, he believed that his 
wife and children were dead, and had so believed 
until their recent appearance. Oades, on these facts, 
claimed that his second marriage was valid under the 
Civil Code, which provides that the marriage of a per- 
son having a former husband or wife living is void, 
“unless such former husband or wife was absent and 
not known to such person to be living for the space 
of five successive years immediately preceding such 
subsequent marriage, in which case the subsequent 
marriage is void only from the time its nullity is ad- 
judged by a proper tribunal.” The second complaint 
was therefore dismissed. Virtue was again defeated. 
But Virtue was not disheartened. Oades was in- 
dicted for bigamy. The learned district attorney 
made an “eloquent argument” in which he cited 
Coke and the Six Carpenters’ Case and a number 
of maxims in Latin. 

On the other hand, the counsel for the accused, in 
the language of the Hxpress, cited in support of his 
position the following maxims: “A verbis legis non 
est recendum,” “‘ Index animi sermo” and “ Maledicta 
expositio que corrumpet textum,” the meaning of which, 
as he explained for the benefit of the court, was that 
in the interpretation of statutes “we must stick to 
the letter.” That it is true that the intention must 
govern, but the “language is the evidence of the 
intention,” and that “it is wrongly calied interpre- 
tation when we alter the text.” This was too much 
for the prosecution, and the judge directed the jury 
to acquit. Thereupon “all the most eminent counsel 
of San Bernardino were retained by citizens interested 
in the virtue of the community,” and these counsel 
finally decided that the only thing that could be done 
was to proceed to have the second marriage annulled, 
but that, as under the Code, such proceeding could 
only be brought by one of the parties directly inter- 
ested, and as Oades and his two wives seemed satisfied 
with existing affairs, nothing could be done. Again 
Virtue rose Phoenix-like. An emissary was dis- 
patched to buy over Mrs. Oades No. 1, who, after 
having once been “run off by Oades with a shot- 
gun,” got private audience of Mrs. Oades, and offered 
her $5,000 to induce her to move in the matter. She 
refused. Mrs. Oades No. 2 was offered similar induce- 
ments but also declined. Law and lucre having failed 
a Priest was sent to expostulate with Oades. The 


latter told him that theoretically he was a mono- 
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gamist, but that he didn’t pretend to be wiser nor 
more virtuous than the law, and as the law allowed 
him two wives his conscience didn’t disturb him. A 
mass meeting was then called, and it was there pro- 
posed to petition the legislature to pass a special act 
dissolving Oades’ second marriage. But Oades, who 
was present, told the meeting that under the consti- 
tution the legislature could not grant a divorce. 
Somebody then suggested that Oades be lynched, 
which said suggestion Oades did not stop to answer. 


Meanwhile, one of the Code Commissioners had 
been written to on the subject, and the xpress gives 
the following as the substance of his reply: 

“He wrote that it was a bad thing, and that he 
didn’t see what was to be done about it; but that 
the Commission was not responsible for it; that all 
they had done was to copy the Code of that eminent 
codifier Mr. David Dudley Field ; that it was evidently 
the intention of the Legislature that the Commission 
should pursue this course; for if they had wanted a 
new Code made they certainly should have known 
better than to refer the matter to them; that it 
couldn’t be expected that a commission of three men, 
without any special training or experience for the 
purpose, could complete in two years a work for 
which Justinian had found it necessary to employ the 
great Tribonian and seventeen other of the most emi- 
nent lawyers in the Empire during many years; a 
work, finally, so extensive that it had taken even Mr. 
David Dudley Field some time to accomplish it, As 
for himself, he said he never had pretended to be 
much of a codifier, but the position was offered to 
him with a good salary and he didn’t feel called upon 
to decline it; and, finally, that the whole Commission 
reminded him very forcibly of Pantagruel’s opinion 
of the French lawyers, which he quoted as follows: 
“Seeing that the law is excepted out of the very 
middle of moral and natural philosophy, how should 
these tools have understood it, who have studied less 
in philosophy than my mule.” 

Sc 
NOTES OF CASES. 


In County Commissioners v. Jones, 18 Minn. 199, 
suit was brought against the county treasurer of the 
plaintiff’s county and the sureties on his bond to 
recover moneys which the treasurer had failed to pay 
over or to account for. One of the defenses was 
that the office and the safe which the county authori- 
ties had furnished him had been broken into by 
burglars, without his fault, and the money stolen 
therefrom. The statute required the bond to be 
“conditioned for the safe-keeping and paying over, 
according to law, of all moneys which come into his 
hands,” and the bond on which the action was 
brought followed the statute. The court rejected the 


defense, and held that the defendants were absolutely 





and unconditionally responsible for the safe-keeping 
of the money. This responsibility, the court said, 
it deduced solely from the terms of the statute above 
cited, but it would seem that the statute did not 
change the nature of the treasurer’s contract nor the 
extent of his obligations. In Inhabitants of Hancock 
v. Hazzard, 12 Cush. 112, a collector of taxes was 
held liable for moneys received as collector, and 
which had been stolen without his fault, and the 
court said that a collector of taxes by accepting the 
office takes the risk of the safe-keeping of the money 
he received. So in United States v. Prescott, 3 How. 
578, an officer whose bond was conditioned for the 
safe-keeping of the money, was held liable for moneys 
stolen from his custody, and this case is followed in 
U. 8. v. Morgan, 11 How. 160, and in U. S. v. Dashiel, 
4 Wall. 182. A contrary doctrine was expressed in 
Supervisors of Albany County v. Dorr, 25 Wend. 440, 
but this decision on appeal to the Court of Errors 
was affirmed only in consequence of an equal division 
of the court—and it was in effect overruled by 
Muzzy v. Shattuck, 1 Denio, 233. See also note to 7 
Hill, 584. State v. Harper, 6 Ohio St. 607, and 
Inhabitants of New Providence v. McEachron, 33 N. J. 
341, are in conformity with the above authorities. 


The exploded doctrine, that a man has a legal right 
to chastise his wife, occasionally crops out even in 
these days. Commonwealth v. McAfee, 108 Mass. 458, 
was an indictment for manslaughter, charging the 
defendant with striking, beating, wounding, etc., his 
wife, whereof she died. The wife was drunk at the 
time of the beating. The defendant requested the 
judge to instruct the jury “that the husband had a 
legal right to administer due and proper correction 
and corporeal chastisement on his wife,” which re- 
quest the judge refused. The court above said: 
“The beating of the defendant’s wife was unlawful. 
In Pearman v. Pearman, 1 Swab. & Tristr. 601, it is 
said that there is no law authorizing a man to beat 
his drunken wife. Beating a wife is held to be un- 
lawful in New York. People v. Winters, 2 Park. 
Crim. Cas. 10; Perry v. Perry, 2 Paige, 501, 503. 
There is no authority in its favor in this common- 
wealth. Beating or striking a wife violently with 
the open hand is not one of the rights conferred on a 
husband by the marriage, even if the wife be drunk 
or insolent. The blows being illegal, the defendant 
was at least guilty of manslaughter.” 


Some recent decisions as to alterations of nego- 
tiable instruments are worthy of notice. In Hunt v. 
Gray, 35 N. J. 227, the note in suit was given by the 
defendant payable to the order of G., the undisclosed 
agent of the plaintiff. G. showed the note to plain- 
tiff, and took it to the bank to have it discounted for 
plaintiff’s use. The bank refused to discount it, as it 
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was drawn payable without “defalcation” only. The 
agent thereupon and without plaintiff's knowledge 
interlined the words “or discount.” The bank then 
took the note and plaintiff had the proceeds. Plain- 
tiff paid the note at maturity and brought this action. 
The court held that the question as to the time of the 
alteration was for the jury; that the alteration was 
material and was not justified, on the ground that the 
change only in fact effectuated the intention of the 
parties. But the court further held that, under 
the facts, the alteration was not the act of the plain- 
tiff, because the person who made it was not his 
agent for that purpose, but that the alteration was 
the act of a stranger, and could not, therefore, vitiate 
the note as to plaintiff. This point is one of import- 
ance, and has given rise to much discussion and con- 
flict of opinion. The English decisions are to the 
effect that a material alteration by a stranger will 
vitiate the instrument, but the current of American 
authorities is the other way. The court in the above 
case was also of the opinion that, as the note was not 
altered with a fraudulent purpose, the original cause 
of action would remain, even though the alteration 
was attributable to the plaintiff. We do not under- 
stand this to be the rule. Lewis v. Schenck, 3 C. E. 
Green, was cited to sustain this point, but there the 
alteration was made under a mistake of the facts. 
Kountz v. Kennedy, 63 Penn. St. 187; 3 Am. Rep. 
541, would perhaps sustain the view of the court, 
were it not for the explanation given to that decision 
by the court making it in Fulmer v. Leitz, 68 Penn, 
St. 237; 8 Am. Rep. 172, and also for the decision in 
the last-named case. 


In Stoddard v. Penniman, 108 Mass. 366, action 
was brought to charge the defendant as an original 
promisor upon a promissory note. It appeared that 
the note was made payable to the maker’s order; 
that, while in this condition, and before the maker 
indorsed it, the defendant put his name on the back 
of it, for the maker’s accommodation; and that, in 
negotiating it to the plaintiff, the maker altered its 
face so as to make it payable to the plaintiff’s order, 
without the defendant’s knowledge orconsent. Held, 
that this was a material alteration, and avoided the 
defendant’s liability. The undertaking of the de- 
fendant as expressed in the note as originally drawn 
was that of indorser after the payee and maker, but 
as expressed in the note as altered it was that of an 
original promisor under the Massachusetts decisions. 
In Herrick v. Baldwin, 17 Minn. 209, defendant was 
the accommodation indorser of a note, which the 
maker, after such indorsement, altered by adding the 
words: “Payable before maturity, and interest on 
unexpired term refunded, if I so elect.” Plaintiff 


was a bona fide holder, and the court decided that as 
the alteration did not affect defendant’s contract of 
indorsement he was not discharged. 





CRITICISED CASES. 


The cases of Fisher v. Clisbee, 12 Ill. 344; Powell 
v. Mills, 37 Mass. 691, and Wilson v. Hamilton, 4 Ohio 
St. 722, which hold that a ferryman is chargeable as 
a common carrier for the absolute safety of property 
carried by him, and that the owner in taking care of 
the property during the passage of the boat may be 
regarded as the agent of the ferryman, were disap- 
proved of in Wyckoff v. Queens County Ferry Co., 52 
N. Y. 32, wherein it was held that ferrymen do not 
occupy the position of common carriers as to property 
carried in the custody or control of the owners, and 
that in such case the ordinary rules governing in 
actions for negligence apply. This decision was 
based on the following authorities: White v. Win- 
nisimmet Co., 7 Cush. 155; Clark v. Union Ferry, 35 
N. Y. 485. In Harvey v. Rose, 26 Ark. 3; 7 Am. 
Rep. 595, it was held that a ferryman is responsible 
as insurer for all property committed to his care; 
but when the owner retains custody of the property 
the ferryman is only responsible for due diligence. 


The Union Bank v. Willis, 8 Metc. 504, has usually 
been regarded as the leading case on the Massachu- 
setts doctrine as to the effect of an indorsement of 
negotiable paper by one not a party. It was therein 
held that if one not a party to a note place his name 
upon the back of it at the time it is made, he is liable 
as maker, and that, as against a bona fide holder, the 
presumption is in the absence of proof that the name 
was placed upon it at the time it was executed. In 
Stoddard v. Penniman, 108 Mass, 366, the court speak- 
ing of that case says: “ The rule there laid down has 
been declared anomalous, and is not to be extended in 
its application beyond the facts. It applies where, from 
the form of the note, there can be an original promise 
to pay a party named as maker. It does not apply 
where the note is payable to the maker's order, and 
where from the nature of the transaction there can 
be no joint, and several promise to pay him, but 
only a promise to pay such person as the maker 
himself may by his own act make the bearer or 
indorsee.” 


Beardsley v. Hull, 36 Conn. 270; 4 Am. Rep. 74, 
holding that a discharge in bankruptcy obtained by 
fraud is no bar to an action in the State court, was 
disapproved in May v. Howe, 108 Mass. 502, the court 
saying of it: “It appears to have been made with- 
out a thorough examination of the provisions of the 
act of Congress.” And it was held in the latter case 
that a defendant’s discharge in bankruptcy could not 
be impeached or invalidated in an action in a State 
court on a debt provable in bankruptcy, on account 
of fraudulent conveyance of his property. To the 
same effect are Corey v. Ripley, 57 Me. 69; 2 Am. 
Rep. 19; Ocean National Bank v. Olcott, 46 N. Y. 12, 
See also Linn v. Hamilton, 34 N, J. 305, 
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THE STATUTE REVISION. 


The revision of the statute law of this State is pro- 
gressing as rapidly as is consistent with a thorough 
execution of the work, and in a manner that can 
scarcely fail to satisfy any one who has taken the pains 
to examine the parts that have been thus far issued 
for examinativn by the profession. If the commis- 
sioners are permitted to pursue their labor to its com- 
pletion, we shall have the most complete codification 
of statute law ever published, and one which will 
largely fill the place that the several unadopted codes 
were expected to fill. Indeed, the plan which the com- 
missioners have pursued of amending old sections or 
of preparing new ones, so as either to settle doubts 
raised by or conflicts between the decisions of the 
courts, or to give statutory expression to establish rules 
not covered by the statutes, will render their revision, 
to most intents and purposes, a code of our municipal 
laws. 

The revisers have prepared and printed drafts of fif- 
teen of the twenty-one chapters into which they have 
divided Part III, and will probably by the time of the 
meeting of the legislature have an additional chapter 
ortwo intype. These drafts are distributed among 
the judges and others for the purpose of calling out 
suggestions, and are to be reviewed and corrected in 
the light of such suggestions, before their final sub- 
mission to the legislature. 

Chapter fifteen, which constitutes the last install- 
ment issued, treats of regulations affecting particular 
rights of action and modes of proceeding in particular 
actions. It is divided into four titles: the first of 
which treats of actions affecting or involving the title 
to real property; the second, of actions in favor of 
and against the representatives of a deceased person 

‘and others interested in the estate; the third, of other 
actions by and against particular parties; and the 
fourth, of certain actions and rights of action relating 
to the person and to personal property. Under the 
first title are regulations concerning the actions of 
ejectment, for partition, dower, foreclosure of a mort- 
gage, to compel the determination of claims to real 
property, for waste, nuisance, and general and miscel- 
laneous provisions concerning said actions. 

The revisers propose to recognize formally the word 
‘“* ejectment;’’ and to do another sensible thing, in put- 
ting an end to the statute against purchasing lands held 
adversely. In the present state of society there is no 
valid or even plausible reason why one should not be 
permitted to buy a pretended title if he so desires. 
The old English statute against assigning a right of 
entry, and of which ours is a remnant, had a sufficient 
reason, for according to Lord Coke, ‘‘ pretended titles 
might be granted to great men, whereby right might 
be trodden down and the weak oppressed, which the 
common law forbiddeth, as men to grant before they 
be in possession."” The reason having fallen the rule 
should fall with it. 

The revisers also propose to expressly repeal the pro- 
visions of the Revised Statutes providing fora pro- 
ceeding for partition to be commenced by petition. 
This they do in accordance with their plan of con- 
verting special proceedings into action sv far as it can 
be done without impairing rights or weakening the 
efficiency of existing remedies. Concerning the 
changes made in the article on Partition, the revisers 
say: “‘ Most of the changes made by us are sufficiently 
explained in the notes to the sections, but the follow- 








ing seem to demand special notice in this place. We 
propose to allow the title to real property to be tried 
in the action treated of in this article. The most 
common as well as the most difficult case of a disputed 
title, which is likely to arise in such an action, is al- 
ready covered by the enactment of L. 1860, ch. 238, 
§ 2 (4 Edm. 503), and we can see no reason why the 
principle of that act should not be extended to all 
cases. Now that the distinction between actions at 
law and in equity are abolished, and ample provision 
is made for the trial of issues of fact by a jury in 
equity actions, there is no sufficient reason for driving 
the plaintiff to a new action to determine his title, 
where it is disputed by the answer. There are many 
cases where it is much more convenient to settle the 
whole controversy in one action, and it is believed that 
the provisions of chapter 10 will prevent any serious 
inconvenience from arising in consequence of the pro- 
posed amendment. We propose in section 1505 to set- 
tle a doubt which still remains, as to the proper con- 
struction of the present statute, in regard to the right 
of a reversioner or remainderman to bring an action 
for partition. See Brownell v. Brownell, 19 Wend. 367; 
Burhans v. Burhans, 2 Barb. Ch. 398; Fleet v. Dor- 
land, 11 How. Pr. 489, on the one hand; and McGlone 
v. Goodwin, 3 Daly, 185, Blakely v. Calder, 15 N. Y. 
617, on the other. Inthe latter case, four of the judges 
express the opinion that a tenant in common of a 
vested remainder may maintain an action for parti- 
tion, but the question not being necessarily involved 
in the case, the other members of the court refrain 
from deciding it. 

‘*In this state of the authorities, we are at liberty to 
propose such a solution of the question as appears 
upon the whole to be just. Cases often arise where it 
is essential to the interests of the owner of an undi- 
vided share in reversion that his estate should be sev- 
ered from that of his co-tenants, if it can be done 
by an actual partition, and such a partition can never 
result in any serious injury to the other owners; but 
where an actual partition cannot be had, a sale of the 
property, subject to the incumbrance of the precedent 
estate, can be productive of little or no benefit to any 
party, and may be highly prejudicial to the interests 
of the other owners, and defeat, at least in part, the 
purpose of the person by whom the estate was created. 
When it is considered that in most cases infants are 
parties, and that there are usually few bidders at a sale 
of property subject to a prior estate, and that those 
are persons who are apt to estimate the burden of the 
incumbrance at too high a rate, the danger of allowing 
a sale for the purpose of dividing the proceeds is appa- 
rent. We propose, therefore, to allow the action in 
such a case to be brought, only where an actual parti- 
tion can be had.”’ 

Title two embraces the following subjects: Action 
by or against an executor or administrator; action by 
a creditor against his debtor’s next of kin, legatee, 
heir or devisee; action to establish or impeach a will; 
general and miscellaneous provisions. 

Title three embraces: Actions by and against corpo- 
rations and certain unincorporated associations; ac- 
tions by and against certain county, town and munici- 
pal officers; actions upon official bonds against certain 
public officers and their sureties; actions by private 
persons for penalties and forfeitures. 

Title four embraces: Action for a chattel; actions 
and rights of action against joint debtors; certain ac- 
tions and rights of action to recover damages for 
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wrongs; miscellaneous provisions, conferring, abolish- 
ing and regulating rights of action in particular cases, 
and relating to the prosecution thereof. 

Concerning the first article of this title, the revisers 
say: ‘We are confident that the profession will wel- 
come the restoration to the statute book of the familiar 
word, ‘replevy.’ [ts awkward substitute, ‘claim the 
immediate delivery,’ has never been able to supplant 
it; indéed, the use of the latter expression is restricted 
almost exclusively to the text of the Code of Proce- 
dure. But accuracy requires us to confine the applica- 
tion of the term to the proceedings whereby the sheriff 
takes possession of the property. It is no longer cor- 
rect to speak of an action of replevin, since the action 
formerly described by that name is commenced by an 
ordinary summons, and may be maintained without 
issuing any mandate to take the property in specie. 
But it is quite possible to abbreviate somewhat the ex- 
pression, ‘an action to recover the possession of per- 
sonal property ;’ and we have accordingly done so, in 
accordance with the language used in a former statute. 
2R.S8., Part 3, ch. 8, tit. 12, §§ 1, 3, 37. 

“The effect of the sections relating to this action, 
contained in the Code of Procedure, was to graft upon 
the copious provisions of the Revised Statutes, a few 
scanty but revolutionary regulations. In this instance, 
as in most others where a similar experiment was tried, 
the new enactments gave rise to various difficult ques- 
tions affecting the right as well as the remedy. The 
chief question which arose respecting the right was, 
whether the action could be maintained in any case, 
where the defendant had parted with the possession of 
the property. After much conflict of opinion, this 
question has been settled in accordance with the former 
rule; and the general doctrine has been established, 
that the provisions of the Code of Procedure effected 
no change in those provisions of the Revised Statutes, 
which prescribe the cases where the action may be 
maintained. Ross v. Cassidy, 27 How. Pr. 416; Ellis 
v. Lersner, 48 Barb. 539; Latimer v. Wheeler, 1 Keyes, 
468; Dunham v. Troy, etc., Co., 3 id. 543; Nichols v. 
Michael, 23 N. Y. 264. These and other authorities 
also hold, that the mode of proceeding is regulated by 
the Revised Statutes, in all the particulars with respect 
to which they are not expressly or impliedly repealed 
by the Code. See also Brockway v. Burnap, 16 Barb. 
309; Schofield v. Whitelegge, 49 N. Y. 259; 12 Abb. Pr., 
N. S., 320. 

“The task thus devolved upon us, of framing aseries 
of enactments, which harmonize the system intro- 
duced by the Code of Procedure, with that created by 
the Revised Statutes, is rendered unusually difficult 
by the revolutionary character, to which we have al- 
ready alluded, of the changes made by the former. 
The two systems agree in regarding the action as 
founded upon a right of possession in the plaintiff, and 
an actual or constructive detention by the defendant. 
Under each system, the plaintiff may proceed to re- 
cover the value of the property, where it has not been 
replevied ; and then the proceedings do not appreciably 
differ, except in the form of the judgment and execu- 
tion, from those in an action of trover or trespass. 
But with respect to the proceedings peculiar to this 
form of action, the provisions of the Revised Statutes 
and those of the Code are based upon entirely different, 
and, in some respects, contradictory theories. Under 
the former statute, the plaintiff was put in possession 
of the property in controversy, by means of the pro- 
cess whereby the action was commenced; but under 





the Code, the action is commenced by the service of 
an ordinary summons. Such service may be effected 
either personally or by publication, or by any other of 
the modes of substituted service for which the statutes 
provide; and it is entirely immaterial to the right of 
recovery, whether any process to replevy the property 
has or has not been issued. If the plaintiff resorts 
to the latter remedy, he may do so long before the 
actual commencement of the action, or at any time 
afterward before answer. If the property is replevied, 
the defendant has the right to reclaim it, by giving 
security to abide the event of the action; and then 
the relative positions of the parties, with respect to 
the custody of the property, under the Revised Stat- 
utes and under the Code, are completely reversed dur- 
ing the subsequent proceedings. 

‘* As the theory of the Code must prevail under the 
system to be framed by us, it was necessary to make 
several material changes in those provisions of the 
Revised Statutes which are supposed to be still unre- 
pealed. In doing so, we offen found ourselves em- 
barrassed by a doubt, whether a proposed change in 
the remedy might not affect the right of action, or the 
defense upon the merits. In some instances we have 
materially modified the provisions of the Code of Pro- 
cedure, but not so as to disturb its general plan. Many 
new provisions have been framed, chiefly to fill up the 
gaps left by the Code and the subsequent acts amend- 
ing it, or to settle disputed questions arising under the 
provisions thereof. The sectional notes to this article 
are very copious, and they will sufficiently explain, 
with the aid of this preliminary note, not only the 
object and effect of our proposed amendments and 
new provisions, but also the reasons why some provis- 
ions have been retained, which the reader might at 
first think should have been omitted or modified.”’ 

In an article on Dower, in place of the four existing 
remedies for the recovery of dower, one remedy by 
action has been provided, and to accomplish this the 
commissioners recommend that surrogates as such be 
deprived of jurisdiction in proceedings to admeasure 
dower. The commissioners on this point say: ‘*We 
are the more readily induced to do so, because there is 
nothing in the nature of the proceedings which is 
analogous to any other duty devolved upon the surro- 
gate. It is probable that the statutory provisions on 
that subject were enacted in consequence of the great 
expense attending the prosecution of a writ of dower, 
or the corresponding remedy in a court of equity; and 
they have probably served a good purpose, as affording 
a simple and cheap remedy, where there is no dispute 
as to the widow's right. But since the simplification 
of forms of action by the Code of Procedure, the 
statutory remedy is superfluous, and we believe that it 
has been but little resorted to, the parties generally 
preferring an action in the nature of an action of eject- 
ment for dower, or of a bill in equity, in either of 
which the rights of the parties can be finally deter-. 
mined, and in the latter of which the equities of all 
persons interested can be adjusted. But in proposing 
as a substitute for all the existing remedies, an action 
partaking, in some respects, of the nature of an action 
of ejectment for dower, and in others, of that of an 
equitable action, it is necessary, either that the juris- 
diction of such an action he confined to the Supreme 
Court and the Superior City Courts, or that the jurisdic- 
tion of the County Courts be extended beyond the sim - 
ple admeasurement of dower. These courts, under 
the amendments made, in 1869, to the sixth article of 
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the constitution, have jurisdiction of many actions of 
as great importance as an action for the recovery of 
dower, and the judges presiding therein are believed 
to be fully competent to exercise the jurisdiction pro- 
posed to be conferred upon them. We, therefore, 
propose to amend section 332, ante, so as to confer upon 
these courts jurisdiction of actions for the recovery, as 
well as for the admeasurement of dower. Provisions 
enabling the owner of property, subject to a right of 
dower, to compel an adjustment of the claim, will be 
found where they properly belong, in the article relat- 
ing to actions to compel the determination of claims to 
real estate.” 


yw 
oe 


COURT OF APPEALS ABSTRACT. 


CARRIER BY WAT#R. 


1. Estoppel: United States statute limiting liability of 
ship owner; appeal.— Action to recover damages for 
the loss of a quantity of goods, shipped by plaintiff on 
board of one of defendant’s ships, at Providence, for 
New York. Shortly after the vessel arrived at New 
York, it was destroyed with its cargo, by a fire alleged 
to have been occasioned by the ‘“‘ mere negligence and 
carelessness of the defendant.’’ After this action was 
brought, defendant libeled the ship in the United 
States district court, in accordance with the provisions 
of the act of congress of 1851, limiting the liability of 
ship owners (9 Stat. at Large, 635), and the rules of the 
United States Supreme Court, for the purpose of hav- 
ing the value of its interest in the vessel distributed 
among the freighters, and obtained an injunction in 
said District Court, staying all proceedings in this ac- 
tion. A motion was made by plaintiffs to vacate the 
injunction, which was denied. Defendant then moved 
for a stay of proceedings in this action, which was 
granted. 

Held error; that plaintiff’s claim was not within the 
provisions of said act, and therefore their action was 
not affected by the order of the District Court, and 
that plaintiffs were not estopped from questioning the 
proceedings in said court, by their motion therein to 
vacate the injunction. Knowlton et al. v. Prov. & N.Y. 
Steamship Co. Opinion by Peckham, J. 

2. As the order of the Supreme Court, staying the 
proceedings, in effect, determined the action, and pre- 
vented a judgment, it was appealable to this court. Ib. 

3. Under the act of congress, of 1851 (9 Stat. at Large, 
635), there is no question of partial or limited liability in 
case of loss by fire. Section one of said act relieves 
the owner from all liability, where the loss is not oc- 
casioned by his “ design or neglect ;” if it is so caused, 
his common-law liability remains intact, and he is lia- 
ble for the whole loss. The provisions of section three 
of said act, which limit the liability of the owner to 
the amount of his interest in the ship and freight for 
the voyage, and those of section 4, which, in case of a 
loss by several freighters, exceeding such amount, 
authorize the taking of proceedings to apportion the 
sum for which the owner is liable among the parties 
entitled thereto, have reference solely to losses occas- 
ioned otherwise than by fire, happening without the 
knowledge or privity of the owner. Ib. 





ESTOPPEL. 

1. Action to recover damages for property of the 
plaintiff, alleged to have been destroyed by a mob in 
the city of New York. In July, 1863, a mob appeared 
in the southerly part of Brooklyn, and seriously in- 
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jured one of plaintiff’s docks, and destroyed certain 
of its water craft, which lay within the city of New 
York. In October, 1863, plaintiff brought two suits 
upon precisely the same state of facts, excepting as to 
the question of locality, one against the city of Brook- 
lyn, and the other against the city of New York. The 
case against the city of Brooklyn was tried first, and 
plaintiff obtained a judgment therein, which judgment 
the defendant paid, on an assignment to it of the claim 
against the city of New York, and plaintiff satis- 
fied the same. The assignee proceeded to prose- 
cute this action against defendant, who, upon leave 
granted, filed a supplemental answer, setting forth the 
judgment against the city of Brooklyn, the payment 
and satisfaction thereof, and claiming the same to be a 
bar to or estoppel against the prosecution of this action, 
and upon the proof of the court nonsuited the plain- 
tiff, which judgment of nonsuit was affirmed upon ap- 
peal to the general term. Held error; that a cause of 
action ex delicto is not extinguished by a recovery and 
satisfaction of a judgment against a stranger, in no- 
wise joined in liability with defendant, for the full 
amount of the damages claimed, and that plaintiff is 
not estopped thereby. That the adjudication only 
acts as an estoppel between the parties thereto or those 
in privity with them. Atlantic Dock Co. v. Mayor, etc., 
of New York. Opinion by Folger, J. 


FRAUDULENT ASSIGNMENT. 


Action to set aside an assignment for the benefit of 
creditors made by defendant C. to the other defend- 
ants, and brought by plaintiffs who were judgment 
creditors of C. It appeared that C. being insolvent 
made an assignment for the benefit of creditors giving 
preferences, at the same time in concert with his son, 
one of the assignees, and without the knowledge of 
the other assignees, he procured written agreements 
from the preferred creditors, to lend the son a large 
portion of the moneys they were to receive under the 
assignment for the term of five years, such loans to be 
secured by the son’s notes indorsed by C., also author- 
izing the assignees to pay to the son the said loans. 
This agreement was made to enable C. to prosecute his 
business in his son's name. Held, that a finding that 
the assignment was made to hinder, delay and defraud 
creditors, was justified from these facts. Haydock et 
al. v. Coope etal Opinion by Grover, J. 

2. The right of giving preference among creditors by 
assignment cannot be exercised by an insolvent debtor 
so as to secure to himself the future control of the as- 
signed property or its proceeds. Ib. 

8. The fact that acreditor has purchased from the as- 
signee a portion of theassigned property does not estop 
him from questioning the assignment. Ib. 

LEASE. 


Action to recover possession of certain premises 
owned by plaintiff and leased by him to H. for life. 
The lease contained the following clause, ‘“‘ the party 
of the second part (the lessee) covenants that he will 
use the premises as his residence, and that he will not 
sell or assign this lease nor lease out or sublet said 
premises without the written consent ”’ of plaintiff, and 
then, after other provisions as to payment of the taxes, 
etc., by the lessee, the clause ‘‘and if he (the lessee) 
fail in the conditions of this lease, the said Moore 
(plaintiff) shall be at liberty to forfeit the lease.’’ No 
rent was reserved and there was no consideration for 
the lease, save the covenants of the lessee who was 
plaintiff's father-in-law. G. hada judgment against H. 
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and at the time of the execution of the lease, H., for the 
purpose of defrauding his creditors, assigned the lease. 
Defendant claimed title to the premises under a sale 
upon execution issued upon G.’s judgment. Held, 
that the ‘“‘ covenants ”’ so-called, were the contingencies 
or conditions intended by the parties, upon which the 
right to forfeit the lease depended, that the transfer of 
the lease furfeited the estate and destroyed the lien of 
the judgment, and therefore it was error for the court 
to direct the jury to find averdict for the defendant. 
Moore v. Pitts. Opinion by Grover, J. 
MARRIED WOMEN. 


1. Action for goods sold and delivered by plaintiffs to 
defendant, a married woman. It appeared that de- 
fendant had carried on business on her own account 
and had purchased goods on credit of plaintiffs, her 
husband acting as her agent in making the purchases 
and in paying for the goods. She transferred the 
business to her husband, who subsequently carried it 
on at another place in the same city, and continued to 
purchase goods of plaintiffs, who had no notice by 
knowledge or otherwise of the change. They brought 
this action for such purchases made by the husband. 
Held, that plaintiffs had a right to presume that the 
business and the agency of the husband were continued, 
until they had actual notice of the change and revoca- 
tion of the agency. That defendant, having suffered 
plaintiff to act upon this presumption, was estopped 
from alleging the contrary, and was liable. Bodine et 
al. vy. Killeen. Opinion by Allen, J. 

2. Married women to the extent, and in the matters 
of business in which they are by law permitted to en- 
gage, owe the same duty to those with whom they deal 
and to the public, and may be bound in the same way 
as if they were unmarried. Ib. 

3. When a married woman clothes another with ap- 
parent authority to act for and bind her, to the extent 
of his authority, the apparent must be taken as the real 
authority and she is estopped from disputing it, so far 
as others have been induced to act upon the faith of 
it. Ib. 

RELIGIOUS CORPORATION. 

1. A religious corporation, organized under the act 
of 1813, providing for the incorporation of religious 
societies (chap. 60, Laws of 1813), has no power to try a 
corporator for a moral delinquency, or to disfranchise 
him in consequence thereof. In such case, however, a 
mandamus is not the proper remedy. A resolution 
passed to deprive him of the rights secured to corpora- 
tors by said statute is no obstacle to the vindication of 
such rights, but a nullity. If deprived of those rights 
wrongfully he has an adequate remedy by action against 
the persons guilty of the wrong. People ex rel. Dilcher 
v. German U. Ev. St. Stephen’s Church. Opinion by 
Grover, J. 

2. A body composed of those who have associated 
themselves together as a church for ecclesiastical pur- 
poses, has power to adopt its own rules for admission 
and discipline, and to administer them in its own way, 
and when, according to its rules, a member is convicted 
of a moral delinquency and is expelled, the courts have 
no control in the matter, and a mandamus will not lie 
to re-instate the expelled member. Ib. 


STATUTE OF LIMITATION — TRUST. 


Action by plaintiffs, as trustees of H, against de- 
fendant, a former trustee, to compel him to account 
for the rents, profits and avails of certain real estate, 
claimed to belong to the trust estate. December 21, 





1848, said H and wife executed to defendant M, a 
mortgage upon certain premises for $1,000, and on Jan- 
uary 12, 1849, H executed to M and Sa general assign- 
ment of all his property, for the benefit of his credit- 
ors, including the mortgaged premises. M foreclosed 
the mortgage, and purchased the premises at foreclos- 
ure sale. He immediately took possession, claiming 
them as his own, and so held them, March 7, 1863. M 
and S were, upon petition, permitted to resign the 
trust, and plaintiff was appointed trustee in their place. 
He commenced this action July 21, 1869. Held, that 
the action was barred by the statute of limitations. 
Also held, that a trustee of the equity of redemption 
in mortgaged premises cannot become the purchaser 
upon foreclosure, so as to remove them from the oper- 
ation of the trust. The cestui que trust may call him 
to account therefor, and for the rents and profits 
thereof. As soon as he takes possession of the prem- 
ises under the foreclosure sale, and begins openly and 
notoriously to occupy them as his own, asserting an 
individual right thereto, this liability accrues, and as 
against the cause of action thus arising, the statute of 
limitations then begins to run. It is not suspended 
until the appointment of a new trustee, nor does sec- 
tion 113 of the Code, authorizing a trustee of an ex- 
press trust to sue without joining the beneficiaries, 
affect the right of the cestwi que trust to bring suit; 
that section is permissive, and does not forbid an ac- 
tion by the beneficiaries. Hubbell, trustee, etc. v. Med- 
bury et al. Opinion by Folger, J. 
———- > o —-—— 


DIGEST OF ENGLISH LAW REPORTS FOR 
NOVEMBER. 


1. Conditions of sale: vendor and purchaser: power 
to rescind: imperfect abstract: objections not disclosed 
by abstract.—The defendant, in March, 1868 (as surviv- 
ing devisee in trust), sold by auction to the plaintiff’s 
testator land and tolls (lots three and four) under cer- 
tain conditions. Condition three provided that the 
vendors were to deliver to the purchaser an abstract 
of title within seven days from the sale, the purchaser 
was to make his objections and requisitions within 
twenty-one days of the delivery of the abstract, and 
all objections and requisitions not made within that 
time were to be taken to be waived; ‘‘ and in case any 
purchaser shall make any objection or requisition ou 
the title of the respective lots which the vendors shall 
be unwilling or unable to answer or comply with, the 
vendors reserve to themselves the option, notwith- 
standing they may have attempted to answer or com- 
ply with such objections or requisitions, or may have 
partly done so, at any time to rescind the contract for 
sale of the lot or lots, in respect of which such objec- 
tions or requisitions shall be made, upon repaying or 
tendering to such purchaser or purchasers the deposit 
money, without interest, costs or expenses, in full of 
all claims or demands for the investigation of title or 
otherwise. An abstract was delivered, on which the 
purchaser made and insisted on two objections, of 
which one (as to lot three) was frivolous, and the other 
(as to lot four) was an objection as to quantity, in re- 
spect of which he was, under another condition, only 
entitled to compensation, which was Offered. The de- 
fendant thereupon, on the 24th of July, filed a bill in 
chancery for specific performance, and the purchaser, 
on the 23d of September, put in an answer, in which he 
reiterated his objections, and also objected to complete, 
on the ground of certain transactions affecting lot four 
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which had not been disclosed by the abstract. These 
transactions were known to the vendor at the time of 
the sale, and were intentionally, but bona fide omitted 
from the abstract, as it was supposed they did not 
affect the title. The contents of the deeds relating to 
these transactions were first communicated to the 
plaintiff by an affidavit, made by the defendant in this 
action under an order for discovery; but the deeds 
were previously known to his attorney, who had been 
a clerk in the office where they were prepared. On the 
2d of December the purchaser died; on the 26th of 
January, 1869, the vendor’s solicitor wrote to the solici- 
tor of the purchaser, requesting particulars of the 
probate of his will; and on the 12th of February, the 
vendor (the now defendant) announced his intention 
to rescind, and afterward formally rescinded the con- 
tract and tendered the deposit. An order was made 
in the suit that the defendant, the plaintiff in the suit, 
should revive it, or that the bill should be dismissed 
without costs, and the suit not being revived, the bill 
was dismissed accordingly. In an action brought by 
the plaintiff against the defendant for not deducing a 
good title, and for fraudulently representing that he 
had and would deduce a good title, the arbitrator, to 
whom the facts were referred, having negatived fraud : 
Held, by the court below (Kelly, C. B., Martin, B., 
and Cleasby, B.; Bramwell, B., dissenting), that the 
defendant was entitled to rescind. 

Error being bought, held, by the Court of Ex- 
chequer Chamber (Blackburn, Keating, Brett, Archi- 
bald, and Honyman, JJ., Grover, J., dissenting), 
that the defendant had, by filing his bill, elected 
not to rescind on any of the original objections, but 
that the third condition applied to all objections 
to the title, whether appearing on the abstract or 
not; that the defendant was, therefore, entitled 
to rescind on account of the objection as to lot 
four, raised by the answer, and founded on the 
transactions which were omitted from the abstract; 
and that the delay from the filing of the answer on 
the 23d of September, 1868, to the 12th of February, 
1869, was not unreasonable. Quere, whether, if an ac- 
tion had been brought against the defendant for breach 
of his contract to deliver a true abstract, the plaintiff 
could, under the circumstances, have recovered sub- 
stantial damages. Gray v. Fowler, L. R., 8 Ex. (Ex. 
Ch.) 249. 

2. Bona fide traveler: intoxicating liquors, sale of, 
during prohibited hours: onus of proof of exception or 
excuse on defendant: bona fide belief.— By the Licens- 
ing Act, 1872 (35 & 36 Vict., ch. 94, § 24), premises on 
which intoxicating liquors are sold are to be closed 
during certain hours; and “any person who sells or 
exposes for sale, or opens or keeps open premises for 
the sale of intoxicating liquors during the time that 
such premises are directed to be closed, in pursu- 
ance of this section,’’ is made liable to certain penal- 
ties; and in a subsequent clause it is enacted, that 
‘none of the provisions contained in this section shall 
preclude a person licensed to sell any intoxicating 
liquor to be consumed on the premises from selling 
such liquor to bona fide travelers or persons lodging 
in his house.”’ By § 51, sub. 4, ‘“‘any exception, ex- 
emption, proviso, excuse, or qualification, whether it 
does or does not accompany the description of the 
offense in this act, may be proved by the defendant, 
but need not be specified or negatived in the informa- 
tion, and if so specified or negatived, no proof in rela- 
tion to the matters so specified or negatived shall be 





required on the part of the informant or complainant.” 
The keeper of licensed premises having been charged 
with opening his premises for the sale of intoxicating 
liquors during prohibited hours, and persons having 
been shown to have been supplied with liquor on his 
premises during such hours: Held, that the onus of 
showing that the persons came within the exception 
lay on the defendant. Quere, whether proof on the 
defendant's part of a bona fide though mistaken belief 
that the persons were travelers would have been suffi- 
cient. Roberts v. Humphreys, L. R., 8 Q. B. 483. 
MONEY BORROWED FOR WIFE’S SEPARATE USE. 

Husband and wife: parties to action.— A married 
woman had a freehold and leasehold property devised 
to her separate use, and she being desirous of building 
and repairing some cottages upon part of it, and her 
husband wanting to pay off a debt, it was arranged, 
under the advice of the defendant, their solicitor, that 
a loan of 5501. should be raised by the mortgage of the 
wife’s property, and the deposit of two policies of the 
husband of 500/. each on the life of the husband and 
wife respectively. The mortgage was executed by 
husband and wife, and the husband covenanted for 
the payment of the loan. The money was to be ad- 
vanced by installments, and a joint authority, signed by 
husband and wife, was given to the defendant to 
receive the first installment from the mortgagees. He 
received it, and paid the husband’s debt, but he claimed 
to retain the balance for a debt due to him from the 
husband. An action was then brought by the husband 
and wife for the balance. Held, affirming the judg- 
ment of the Court of Queen’s Bench, that, on the facts, 
the joint action could be maintained. Jones and wife 
vy. Cuthbertson, L. R., 8 Q. B. (Ex Ch.) 504. 


MARINE INSURANCE. 


1. Description of voyage: overland transit: hostile de- 
tention of goods in a besieged town a “restraint of 
princes: abandonment: total loss.— A marine policy 
may cover the risks during a portion of the transit to 
be performed overland, provided apt language be em- 
ployed to express that intention. The hostile deten- 
tion of goods within the besieged city or town is a 
“restraint of princes;’’ a “‘siege’’ and a “ blockade”’ 
standing upon the same footing in this respect. In a 
policy of insurance the course of the voyage was thus 
described: ‘At and from Japan and [or] Shanghai to 
Marseilles and [or] Leghorn and [or] London via Mar- 
seilles and [or] Southampton, and whilst remaining 
there for transit, with leave to call at any ports or 
places in or out of the way for all purposes, including 
all risks of craft to and from the steamers, etc., upon 
any kind of goods, etc., in the good ship or vessel called 
the —— st s or st , per overland, or via Suez 
canal,’ etc. The risks insured against were, amongst 
others, ‘‘ of the seas, men of war, enemies, surprisals, 
takings at sea, arrests, restraints and detainments of 
all kings, princes and people,” etc. In the margin of 
the policy was the following memorandum: “It is 
hereby agreed that the silks insured by this policy shall 
be shipped by Peninsular and Oriental Company, Mes- 
sageries Impériales steamers and [or] the steamers of 
the Mercantile Trading Company of Liverpool only.”’ 
The goods insured (silks) were carried from Shanghai 
to Hong Kong in asteamer belonging to the Messa- 
geries Impériales, and were there transhipped into 
another steamer of the same company and carried 
through the Suez canal to Marseilles —this being the 
ordinary course of business of that company in carry- 























THE ALBANY LAW JOURNAL. 








ing goods from Shanghai to Marseilles. Goods are car- 
ried by the Messageries Impériales at through rates 
from Shanghai to London; and the freight upon the 
silks in question was paid to that company for the whole 
journey. At the time of effecting the policy, the 
steamers of the Messageries Impériales ran from the 
East to Marseilles and no further. Goods were never, 
in the ordinary course of business, carried from China, 
Japan, or India to London, via Marseilles, except by 
the Messageries Impériales, and that company always 
sent such goods overland through France—by the 
Lyons railway from Marseilles to Paris, and thence by 
the Northern railway to Boulogne, and thence to Lon- 
don: and this course of business was well known 
among underwriters. The silks in question, having 
reached Marseilles, were forwarded by the Lyons rail- 
way to Paris on the 3d of September, 1870, and arrived 
at the Paris station on the 13th. At this time the Ger- 
man armies had invaded and occupied a large part of 
France, and were advancing upon Paris, which they 
had completely surrounded and besieged by the 19th, 
preventing all communication between Paris and all 
other places, so that it was impossible to remove the 
silks from Paris. This state of things continued until 
(and long after) the 7th of October, on which last-men- 
tioned day the assured gave notice of abandonment. 
After the commencement of this action the silks were 
forwarded to London; and they arrived there in an 
undamaged state on the 20th of March, 1871. Upon a 
special case setting forth the above facts, the court to 
draw inferences. Held, first, that the policy covered 
the whole journey from Shanghai to London, including 
the overland transit from Marseilles to Boulogne. 
Secondly, that the detention of the silks in Paris by 
reason of the state of siege was a “‘ restraint of princes ”’ 
within the meaning of the policy; and, consequently, 
that, the goods being lost to the assured for an indefi- 
nite time, they were entitled to abandon, and to re- 
cover against the underwriters as for a total loss. Ro- 
docanachi v. Elliott, L. R., 8 C. P. 649. 

2. Insurable interest: extent of right of consignees 
(under adwances) to insure and recover in their own 
names. — The plaintiffs, merchants in London, were in 
the habit of receiving consignments of cotton from 
correspondents abroad, and amongst others from Bell & 
Co., of Bombay, making advances thereon by accept- 
ances against the consignments. For the purpose of 
covering these consignments and their advances, the 
plaintiffs effected open floating policies with the de- 
fendants, an insurance company, expressing that the 
insurances were made by them ‘‘as well in their own 
names as for and in the name or names of all and 
every person and persons to whom the same doth, may, 
or shall appertain, in part or in all.’’ Each of the poli- 
cies so effected was for £5,000 ‘‘on cotton, etc., from 
Bombay to London,” etc., ‘‘ by ship or ships;”’ and, as 
the plaintiffs received advices of the shipments, they 
declared upon the policies, in the usual way, the par- 
ticulars and value of the goods and the names of the 
vessels by which they were shipped. On the 29th of 
April, 1870, Bell & Co. advised the plaintiffs of the 
shipment of two hundred and fifty bales of cotton on 
board the Aurora, and of their having drawn upon 
them for 3,0001., at six months’ sight, on account of 
that shipment, and requesting them to insure the cot- 
ton. This bill was negotiated by Bell & Co. through 





the National Bank of India, with whom the shipping 
documents were lodged as security. The bill, with 
the shipping documents annexed, was transmitted by 
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the bank to their manager in London, and on the 21st 
of May the plaintiffs accepted it ‘against delivery of 
shipping documents” for the cotton. With the assent 
of the National Bank, the two hundred and fifty 
bales of cotton per Aurora, valued at 5,000I., were on 
the 23d of May declared by the plaintiffs (who thereby 
intended to insure for Bell & Co. and themselves) 
upon two open policies which they then had run- 
ning with the defendants; and the plaintiffs wrote 
to the bank undertaking ‘“‘to hold the amount in- 
sured at their disposal until payment of their ac- 
ceptance for 3,0001. due 24th November.’”’ The 
Aurora left Bombay with the cotton on board and 
was lost at sea on the llth of June. The plaintiffs 
afterward paid their acceptance and received the bill 
of lading for the cotton. In an action upon the poli- 
cies to recover for the loss of the goods, the declaration 
averred that the plaintiffs caused themselves to be in- 
sured, that they or some or one of thom were or was 
interested in the goods to the amount of all the moneys 
by them insured thereon, and that the insurances were 
made for the use and benefit and on account of the 
person or persons so interested. The defendants tra- 
versed these allegations. Held, by the whole court, that 
the plaintiffs were entitled to recover upon these poli- 
cies to the extent of their advance. And held, by 
Bovill. C. J., and Denman, J. (the court being by agree- 
ment at liberty to draw inferences of fact), that the 
plaintiffs had an equitable interest in every part of the 
cotton as security for their liability under their accept- 
ance, and being also consignees to manage the consign- 
ment, they were entitled to insure the whole of it in 
their own names, and to its full value, and that, having 
intended by the insurances to cover the interests of all 
parties in the cotton, they were entitled to recover the 
whole amount upon a declaration averring interest in 
themselves; and that they would hold any surplus be- 
yond their advance, as trustees for the other parties 
beneficially interested; and that their right to insure 
and to recover was not limited to their own ben€ficial 
interest in the goods. Held, contra, by Keating and 
Brett, JJ., that the plaintiffs were not entitled to re- 
cover under these policies, in their own names, any 
thing beyond their actual advance,— the only interest 
they had in the cotton being a right by an existing con- 
tract to have the bill of lading indorsed to them on 
payment of their acceptance, so as to enable them to 
sell the cotton to pay themselves 3,0001. and their ex- 
penses, and to earn their commission, and to hold the 
surplus proceeds as agents for the consignors; and they 
being at the time of the loss neither legal owners of 
the cotton nor in equity trustees as to the surplus for 
the consignors. Ebsworth v. Alliance Marine Ins. Co., 
L. R., 8 C. P. 596. 

——___ 


DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS.* 
ACTION. 

The plaintiff agreed to cultivate the defendant’s land 
for two years for a share of the crop, both parties 
understanding that the crop would be larger in the 
second year than in the first. The defendant at the 
end of the first year paid the plaintiff his share of that 
year’s crop, and refused to let him cultivate for the 
second year. Held, that the plaintiff might maintain 
an action for work done and materials furnished in 
cultivating theland. Wéilliams v. Bemis, 91. 


* From 108 Mass. 
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ALIMONY. 


1. Alimony may be awarded to the wife upon grant- 
ing to the husband a divorce for her fault. Graves v. 
Graves, 314. 

2. Upon an application to alter a decree for alimony, 
the court may take into consideration property ac- 
quired by the husband since the original decree, as 
well as the facts on which that decree was founded and 
the circumstances of the separation of the parties. Ib. 


BANK. 


1. The office of a private banker is not a bank within 
the terms of a promissory note made payable “at any 
bank in Boston.”” Way v. Butterworth, 509. 

2. A national bank has authority to buy the checks 
of individuals on other banks, whether payable to 
bearer or to order. First National Bank v. Harris, 514. 


BANKRUPT. 


1. The liability of a bankrupt to criminal prosecution 
in the courts of the United States, under § 44 of the 
bankrupt act of 1867, for obtaining goods on credit, 
with intent to defraud, and under false color and pre- 
tense of dealing in the ordinary course of trade, within 
three months before the beginning of the proceedings 
in bankruptcy, does not exclude the courts of the com- 
monwealth from jurisdiction of him and others for 
conspiring to obtain the goods by a false pretense, 
under the Gen. Sts., ch. 161, § 54, and St. of 1863, ch. 248, 
§2. Commonwealth v. Walker, 309. 

2. In an action in a State court on a debt provable in 
proceedings against the defendant under the U. 8. 
bankrupt act of 1867, ch. 176, and of a nature to be 
barred by a valid discharge in those proceedings, the 
validity of a discharge granted to him therein cannot 
be impeached on account of a fraudulent conveyance 
of his property, but the remedy given by application 
to the District Court of the United States under § 34 is 
exclusive. Way v. Howe, 502. 

8. If a creditor, who was fraudulently omitted from 
the schedule filed by a bankrupt in proceedings under 
the U.S. bankrupt act of 1867, ch. 176, and had no 
actual knowledge of those proceedings until after the 
granting of a discharge to the bankrupt, applies to the 
District Court of the United States, under § 34, to annul 
the discharge for that cause, he cannot afterward im- 
peach the discharge in an action on his debt in a State 
court. Burpee v. Sparhawk, 111. 

4. The liability of the drawee, upon a bill of ex- 
change accepted and dishonored by him, to an indorser 
who then pays it, is barred by a discharge of the drawee 
in bankruptcy proceedings begun after his dishonor of 
the bill, though before the payment by the indorser. 
Hunt v. Taylor, 508. 

BOUNDARY. 


An ancient line of division between lots of land, 
located and marked on the earth by both proprietors, 
and afterwards recognized and acted upon by them as 
the true line, will fix the boundary between the lots, 
although it varies from the course described in the 
original deeds. Hathaway v. Evans, 267. 

See Deed, 1,3; Mill and Mill Privilege, 2. 
BREACH OF PROMISE OF MARRIAGE. 


1. In an action for breach of a promise of marriage, 
the declaration alleged that the parties agreed to marry 
each other and the plaintiff was always ready to marry 
the defendant, but that he refused to marryher. The 
answer admitted the mutual agreement, and alleged 





that the defendant offered to fulfill his promise, but 
that the plaintiff refused to fulfill hers except on new 
and unreasonable conditions. Held, that instructions 
to the jury were erroneous, that, if the defendant 
promised to marry the plaintiff and failed to fulfill his 
promise, the burden was on him to justify his failure 
on the grounds he alleged. Hook v. George, 324. 
BROKER. 

In an action to recover a commission on the sale 
of a house to the defendant, there was evidence that 
the plaintiff, who was not a real estate broker, said to 
the defendant, who was seeking a house, ‘‘ If I find you 
a house you must pay me a commission,’’ and the de- 
fendant replied, ‘‘ I would as soon pay you as any other 
person ;’’ that the plaintiff did not see the defendant 
again; but that, in consequence of information fur- 
nished by the defendant, a third person called on the 
plaintiff and sold him a house. Held, that this evidence 
would support a verdict for the plaintiff, although the 
usage of brokers is, that, in the absence of special agree- 
ment, the vendor and not the purchaser pays the com- 
mission, and although the plaintiff had not taken out 
an internal revenue license from the United States as 
areal estate agent. Pope v. Beals, 561. 


CHECK. 


1. One who receives in regular course of business, in 
good faith and for value, within a reasonable time after 
date, a check on a bank, drawn payable to order and 
indorsed in blank by the payee, takes it free from equi- 
ties between the original parties of which he had no 
notice. First National Bank v. Harris, 514. 

2. A check on a bank in Boston was sent from Boston 
by mail to Rochester in New York, and there bought 
four days after its date, and was presented for payment 
two days afterward. Held, that the buyer was not sub- 
ject to equities existing between the original parties, 
of which he had no notice, either on the ground that 
the lapse of time between the date of the check and his 
purchase of it should have put him upon inquiry, or on 
the ground of unreasonable delay in making present- 
ment. Ib. 

CONFESSION. 


1. The mere fact that two officers, who had arrested 
a boy thirteen or fourteen years old, without a warrant, 
upon suspicion of having committed a crime, after 
searching him, stripping him of his clothing, and put- 
ting him into a cell at the police station, took him from 
the cell late at night and questioned him for two hours, 
without warning him of his right not to answer, or 
offering him opportunity to consult friends or counsel, 
does not render his confession in the conversation in- 
admissible on his trial forthe crime. Commonwealth 
v. Cuffee, 285. 

2. A person who has been arrested in the evening by 
two officers, A and B, on a charge of larceny, was told 
by A, out of B’s hearing, that he had better confess 
to B. In reply to questions by B afterward on the 
same evening, and on the next morning, he denied his 
guilt; but later in the day B found the stolen property, 
and told him of it. Held, that statements then made 
by him to B were admissible as evidence against him 
on his trial for the crime. Commonwealth v. Crocker, 
464. 

DEVISE AND LEGACY. 

One to whom a testatrix has given all her property, 
real and personal, ‘‘ for and during his natural life, with 
the right to dispose of the same as he shall think 
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proper,” with no devise over, can give a good title in 
fee to the real estate. Commings v. Shaw, 159. 


EMINENT DOMAIN. 


The omission to make due compensation for private 
property or rights appropriated by authority of the 
legislature to the public use can be taken advantage of 
by the owner only, and, if he once assents to the 
taking, cannot afterward be availed of by himself or 
those claiming uncer him. Haskell v. New Bedford, 
208. : 

EVIDENCE. 

1. Dying declarations are inadmissible in evidence as 
such, if at the time of making them the person had any 
expectation or hope of recovery; and their admission 
under a ruling that they were competent “if he be- 
lieved that his end was near at hand, although he might 
think there was a slight chance of life,” and upon a 
finding that such was the state of the facts, affords 
good ground of exception. Commonwealth v. Roberts, 
296. 

2. On the trial of an indictment for stabbing a man 
with a knife, evidence of an exclamation of another 
man, that the defendants had knives, during a fight 
which occurred between him and them immediately 
after the affray in which the man was stabbed, is inad- 
missible to prove that the defendants had a knife at the 
time of the stabbing. Ib. 

8. On the trial of an indictment for an assault, evi- 
dence that the defendant had a knife in his possession 
a short time before the alleged offense, and what was 
then its character and condition, is competent to cor- 
roborate evidence that he made the assault with a 
knife. Commonwealth v. Roach, 289. 

4. How much a man can improve his handwriting in 
a short time is not a subject for the testimony of ex- 
perts. McKeone v. Barnes, 344. 


—- Spe ——— 
AN IMPORTANT BANKRUPTCY DECISION. 


The Supreme Court, on the 22d ult., rendered the 
following important decision in the case of Wilson, 
assignee in bankruptcy of Vanderhoff Brothers, against 
the City Bank of St. Paul, upon a certificate of divis- 
ion from the Circuit Court of Minnesota: 

In this case Vanderhoff Brothers, owning the bank, 
suffered their entire stock of goods to be seized on 
execution on a judgment by default obtained against 
them by the bank, and thus, as alleged, they fraud- 
ulently preferred the bank over their other creditors, 
against the provisions of the bankrupt act, and the 
assignee sought to have the proceeds of the sale on 
execution applied in the claims of all the creditors. 
On these facts the following questions arose, on which 
the court divided, and they were certified to this court 
for answer: 

First. Whether or not an intent on the part of the 
firm to suffer their property to be taken on execution, 
with intent to give a preference to the bank, or with 
intent to defeat or delay the operation of the bankrupt 
act, can be inferred from the facts stated. 

Second. Whether, under the facts, the bank in their 
proceedings had reasonable cause to believe that a 
fraud on the bankrupt act was intended by the firm. 

Third. Whether, under the circumstances, the bank 
obtains by the levy and execution a valid lien on the 
goods as against the assignee in bankruptcy. 
| In their opinion the court say that something more 
than the passive non-resistance of the insolvent debtor 





to regular judicial proceedings, in which a judgment 
and execution are had when the debt is due, and he is 
without just defense to the action, is necessary to show 
a preferment of a creditor, or a purpose to defeat or 
delay the operations of the bankrupt act; that the 
fact that the debtor under such circumstances does not 
file a petition in bankruptcy is not sufficient evidence 
of such preference or desire to defeat the operation of 
the act; that though the judgment creditor in such a 
case may know the insolvent condition of the debtor, 
his levy and seizure are not void under the circum- 
stances, nor any violation of the bankrupt law; that a 
lien thus obtained by him will not be displaced by sub- 
sequent proceedings in bankruptcy against a debtor, 
though within four months of the filing of the bill. 
These propositions require'the questions certified to be 
answered — the first two in the negative and the third 
in the affirmative. This decision overrules or largely 
qualifies what was said by Justice Clifford in deliver- 
ing the opinion of the court in the case of Buchanan 
v. Smith at the last term. 


————- po -————__ 
NOTES AND QUERIES. 
JACKSBORO, TEXAS, December 18, 1873. 


Editor Albany Law Journal: 

As one of the subscribers to your LAw JourNAL, I 
take the liberty of asking for the opinion of some of 
your readers in regard to the following question, aris- 
ing under the legal tender act, which to me does not 
appear to be clearly settled by any of the decisions of 
the Supreme Court U. S., viz.: 


In case of a contract to pay gold, the debtor, at ma- 
turity, offers to pay the market value of the gold, does 
this constitute a legal tender? Say, that $100 in gold 
to be worth $110 in currency, is the offer of $110 in cur- 
rency a legal tender; or vice versa, would the offer of 
$90 in gold be a legal tender for $100 in greenbacks, 
provided the contract was payable in greenbacks; 
those were the relative prices. 

In the case of Butler v. Horwiiz, the decision would 
seem to negative the idea, yet in the case of Parker v. 
Davis, Mr. Potter, in his argument against the consti- 
tutionality of the legal tender clause, admits that a 
recovery of either amount would be just. 12 Wall. 508. 

Can you cite me to any decision conclusive upon this 
point? 

Moses WILEY. 
——_-+e—_—_——__ 
BOOK NOTICES. 
Abbott’s New York Digest. New Edition. Vol. 4. New 
York: Baker, Voorhis & Co. 

This volume contains the titles from ‘Interest’ to 
‘Plank Roads,’’ both inclusive, and, like the preced- 
ing volumes, is complete to the year 1873. We have 
heretofore expressed our good opinion of this edition, 
and that opinion has been greatly strengthened by the 
only real test of the merits of a digest — frequent con- 
sultation of it. 

In convenience of arrangement, and accuracy and 
clearness of statement, we know of no digest that 
equals it. The table of cases criticised in the first 
volume is the most complete we have seen, while 
the frequent notes scattered through the work refer- 
ring to this table, and those indicating when the 
point presented was not disturbed on appeal, are of 
great service. To say that this edition will be useful, 
would not be saying enough; to say that it is indispen- 
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sable would hardly be saying too much. The publish- 
ers have done their part of the work quite as well as 
has Mr. Abbott—the paper, type and binding are 
excellent. 


Watson's Lawyers’ Pocket-Diary for 1874. Albany: James 
H. Watson. 

Mr. Watson has prepared a diary that will fully meet 
the needs of all who want a lawyer’s diary. It is con- 
venient in size and arrangement, accurate and full in 
contents and well bound. It gives, under each day, 
precisely the information as to court matters that 
lawyers must know but are so likely to forget — when 
to serve notices of trial, of motion, of argument; when 
to file notes of issue; the sittings of the courts, etc. — 
and this information is given as to all the courts, 
both State and Federal, ani as to all the terms. Be- 
side this is given the officers of the United States and 
State governments, rates of postage, county clerks, 
sheriffs, county judges, surrogates, district attorneys, 
the judges, officers and terms of United States courts 
and of the several State courts, including the recent 
designations of terms and circuits, and other infor- 
mation, usefulif not entertaining. Take it altogether, 
it is a vade mecum worth having. 


——__>___—- 
NOTES. 

The Italian minister of justice, Signor Vigliani, re- 
marks the Pall Mall Gazette, is to introduce a new mar- 
riage bill in the chamber during the forthcoming ses- 
sion. Although the institution of civil marriage bas 
been adopted in Italy, there is no law to prevent the 
religious ceremony from being performed without pre- 
vious registration before the civil authorities. The 
consequence is, as the priests do all they can to discour- 
age civil marriages, that in many districts the number 
of illegal marriages, i. e., of those which have not been 
previously performed before a civil magistrate, is far 
greater than that of legal ones. This state of things 
was allowed to continue for some time, in the hope that 
the evil would right itself when people found that 
unless they were married before a magistrate their 
children would be treated as illegitimate; but it ap- 
pears from the reports on the subject collected by the 
minister from the provincial prefects that the number 
of illegal marriages, instead of diminishing, is on the 
increase. Although no reports have been received 
from Florence and Parma, those from the other dis- 
tricts show that no fewer than seventy-three thousand 
illegal marriages have been performed since the bill for 
introducing civil marriages became law. The bill 
which is now to be introduced provides that no priest 
shall perform the marriage ceremony in a church ex- 
cept on production of a certificate showing that it has 
already been performed before the magistrate. 


CRIBBAGE AS APPLIED TO LAw.— In the early days 
of Judge R——d on the bench of the sixteenth judicial 
district of California, a case came before him wherein 
the people were plaintiff, and it becoming necessary to 
get a change of venue to another county, where a jury 
could be obtained qualified according to law—by entire 
ignorance of the case—to try the case, the district 
attorney, a young and prominent lawyer, advocated 
sending it to Amador county, while Judge Marshall, 
the attorney for the defense, was equally as strong an 
advocate for El Dorado county. Judge R——d, after 
patiently listening to their seemingly interminable 








arguments, jokingly suggested that the attorneys 
should retire and play a game of cribbage, twice 
around the board, to decide the question. Both 
attorneys considered themselves experts at this game, 
and no sooner was the suggestion made than the dis- 
trict attorney sung out, “TI’ll do it;’’ whereupon 
Judge Marshall, equally as excited, sung out, ‘“‘I’ll do 
it.” They immediately retired from the court room, 
while other business in the court proceeded, and were 
gone about fifteen minutes, when they returned. The 
judge thereupon put the question, “Gentlemen, have 
you agreed to which county your case shall be sent? 
Judge Marshall then arose in his ponderous, dignified 
way, and replied, with a broad grin extending from 
ear to ear, “‘ May it please your honor, you may send 
it to Amador.’”’ The court was convulsed with 
laughter. The district attorney had beaten by two 
points in the game. 
—_——_—_—_—___ 
FOREIGN NOTES. 


Hon. Sir Gillery Pigott, Baron of the English Court 
of Exchequer, is dead, and it is reported that Mr. Baron 
Martin of the same court will shortly resign.—— Lord 
Selborne was sixty-one years of age on the 27th of No- 
vember last.——Professor Montague Bernard has re- 
signed the chair of international law in Oxford col- 
lege.—— Mr. Hawkins gets one hundred guineas a day 
in the Tichborne case, and Sergeant Parry seventy. 
Dr. Kenealy gets only five, Mr. McMahon three, and 
the junior only one guinea.——Imprisonment for crown 
debts is still adopted in England. There were 1,338 
persons convicted last year as to Customs duties, of 
whom 115 were imprisoned, and the Board of Inland 
Revenue caused 150 to be locked up. The majority of 
the latter cases occurred in Ireland.— Count Sclopis 
and Gen. Garibaldi have been elected honorary mem- 
bers of the International Code Association. —— The 
Swiss government has re-imbursed Count/Staempfli the 
expenses incurred by him as a member of the Geneva 
Court of Arbitration, the Count declining an honora- 
rism in the form of a testimonial.— Mr. Michikazu 
Yosubu Nawa, one of the Japanese students, who has 
been lately reading law in Boston, died of typhoid fever 
in that city on the 17th inst. 


en 
LEGAL NEWS. 


The State of Ohio spent $766 the past year for books 
to replenish the law library. 


William M. Evarts has been employed by the McEnery 
party of Louisiana to argue their case before the Sen- 
ate committee on privileges and elections. 


The Supreme Court of Iowa has decided that a sale 
of property for taxes to any one of aring or combination 
of tax-buyers is void, and that the title does not pass 
thereby nor can the penalty be enforced. It only re- 
mains to decide what is ‘‘a ring.”’ 

In accordance with an established custom, the judges 
of the Supreme Court of the United States, the United 
States Court of Claims and the Supreme Court of the 
District of Columbia, called in a body on the President 
on New Year’s day. 

It is reported that Judge Busteed of Alabama, and 
Judge Durell, of Louisiana, becoming somewhat 
alarmed at the investigation which is to be made into 
their official conduct, and fearing impeachment, pro- 
pose sending in their resignations to the President at 
once. 
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EXAMINATIONS IN CRIMINAL CASES. 

In all or nearly all of the States there are statutory 
provisions for a preliminary examination of persons 
arrested for crime. These statutory provisions, 
although differing in some particulars, have the same 
general scope and object. It is of the utmost impor- 
tance to the prisoner that he is speedily discharged, 
if he is innocent, and equally important to the State 
under a government which is decidedly jealous of 
the liberty of its citizens. On the other hand, if the 
prisoner is guilty, it is necessary to the safety of 
society and the promotion of good government, that 
he be properly punished without unreasonable delay. 
The duties, therefore, which devolve upon magis- 
trates before whom these preliminary examinations 
are held, are of the most important character and 
require a sound and discriminating judgment. Mr. 
Dickinson says, in his valuable treatise on the duties 
of justices of the peace: “The duty comprehended 
under this title (examination) is one of the most 
arduous which a justice of the peace has to perform, 
as well as one of the most important to the interests 
of society. To perform it with entire propriety and 


complete effect requires no inconsiderable knowledge 
of, and long acquaintance with, the law of evidence; 
but to execute it even with mediocrity, much worldly 
knowledge, an intuitive kind of insight into the char- 
acters of men, quick perception, dispassionate inves- 
tigation, and, above all, a talent of nice discrimination, 


are invariably and eminently requisite. To be able 
to discover in what instances accusations are the im- 
pulse of malice and persecution, may frequently re- 
quire no ordinary ability in the magistrate without 
which the most valuable of the rights of the citizen, 
personal liberty, may at least be brought into jeop- 
ardy, but, indeed, sometimes actually abridged.” 1 
Dick. Just. 620. 

The statutes of New York provide, that “ Persons 
arrested under any warrant issued for any offense 
shall, where no provision is otherwise made, be 
brought before the magistrate who issued the war- 
rant; or, if he be absent, or his office be vacant, before 
the nearest magistrate in the same county; and the 
warrant, by virtue of which the arrest shall have 
been made, with a proper return indorsed thereon, 
and signed by the officer or person making the arrest, 
shall be delivered to such magistrate.” 2 R. S. 708, 
§ 12. 

“The magistrate before whom any such person shall 
be brought, shall proceed as soon as may be to exam- 
ine the complainant and the witnesses in support of 
the prosecution, on oath, in the presence of the pris- 
oner, in regard to the offense charged, and in regard 
to any other matters connected with such charge, 





which such magistrate may deem pertinent.” 2 R. S. 
708, § 13. 

The section last quoted refers only to persons 
arrested upon warrant, but there are a great many 
offenders arrested without warrant and brought be- 
fore the magistrate, particularly in cities; therefore, a 
question might arise as to the authority of the magis- 
trate to proceed under the statutes above referred to, 
as to such offenders. Undoubtedly, all persons 
arrested without warrant for felony, and brought be- 
fore the magistrate, would be entitled to an examina- 
tion, according to the common law. 

Lord Hale says, “ Previous to the commitment of 
felons, or such as are charged therewith, there are 
required three things: 1. The examination of the 
accused, but without oath. 2. The further informa- 
tion of accusers and witnesses upon oath. 3. The 
binding of the prosecutor and witnesses to the next 
assizes or sessions of the peace as the case requires.” 
But the common law differs from our statute in this, 
that it makes no provision for the prisoner to have 
counsel, if he desires. 2 R. S. 708, § 14. It is, 
therefore, questionable whether the magistrate is 
legally bound to allow the prisoner a reasonable time 
to send for and advise with counsel (as provided in 
that section), in cases of arrest for felony without war- 
rant, although a very reasonable request, which was 
frequently granted in England as matter of courtesy. 
R. Brown, 3 B. & A. 482; 8B. & C.37; Cox v. Coler- 
idge, 2 D. & R. 86; Daubney v. Cooper, 10 B. & C. 237. 
At common law there was no authority for an examina- 
tion before a magistrate of a prisoner charged witha 
misdemeanor, but our statute provides (Laws 1830, 
§ 60,2 R. 8. 709, § 22) as follows: “ Nothing con- 
tained in the preceding sections shall be construed 
to require any magistrate before whom a prisoner 
charged with a misdemeanor shall be brought, to 
take the examination of such prisoner, except when 
such magistrate shall deem it material so to do, or 
where such examination shall be required by the 
prisoner.” 

It is the practice with some magistrates, when the 
arrest has been made without warrant, to issue it the 
same as though the prisoner had not been arrested 
and brought before him, and give it to the officer 
having him in charge, before the commencement of 
the examination. 

This practice is commendable certainly in all cases 
of felony, and in very many misdemeanors. 

Although an offender is entitled to the benefit of 
all the forms and provisions contained in the statute 
in relation to his arrest, examination and order for 
commitment, before he can be compelled to enter 
into a recognizance to appear and answer, yet he may 
waive those forms, and when charged with an offense 
may prefer to give bail at once without waiting for 
an arrest or an examination according to the forms 
preseribed in the statute. This is not unfrequently 
done, and no doubt can be entertained of the validity 
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of a recognizance taken under such circumstances. 
Champlain v. The People, N. Y. Rep. 85. 

It must not be understood, however, that in all cases 
when brought before certain magistrates (Justices of 
the Peace), by simply waiving an examination, the 
prisoner can give bail before them, for such magistrates 
cannot take bail in cases of felony where the punish- 
ment is more than five years’ imprisonment in a State 
prison. 2 R.S. 709, $25, and 710, $20. In Champlain v. 
People, referred to, the prisoner was brought before a 
Supreme Court Commissioner who had a general au- 
thority to take bail in all cases. Where the offense is 
triable by the magistrate, and the prisoner shall elect 
to be tried by such magistrate, it shall not be neces- 
sary forthe magistrate to take his examination. Laws 
1845, p. 186, § 16. 

When is the examination to commence, and how 
long can the time be extended before the final decis- 
ion of the magistrate is made, are questions of vital 
importance, uot only to the prisoner but to the people. 
The language of the statute is as we have seen: “ Shall 
proceed as soon as may be to examine the complain- 
ant and the witnesses produced in support of the 
prosecution on oath.” This certainly cannot mean 
that the magistrate is bound to commence the exam- 
ination of the complainant immediately upon the 
prisoner being brought before him, even though he 
be ready to be sworn against him and the prisoner 
desire the examination to proceed at once, for it may 
be at an unseasonable hour, as late at night; and if it 
be on Sunday, he may postpone the examination until 
the Monday following. We hold it to be his duty, 
however, to examine the complainant as soon as pos- 
sible after the arrest without waiting for the presence 
of the witnesses that may be produced for the prose- 
cution, for, in general, he is the most important wit- 
ness upon whose testimony subsequent proceedings 
may be almost entirely based, and his relation upon 
oath of the facts and circumstances concerning the 
crime alleged, thus early reduced to writing, may prove 
very useful in the following stages of the examina- 
tion. It may be that even a superficial examination 
of the complainant will convince the magistrate of 
the necessity of discharging the prisoner without 
further delay. Our statute makes no provision for 
adjourning the examination from time to time, as does 
the English statute, and also the statutes of several 
of the States, but the authority given in our statute 
“to examine the complainant and witnesses” must 
be construed to be such an exercise of that power as 
to accomplish the end in view, and as witnesses can- 
not be produced always the same day, an adjournment 
becomes necessary in very many instances. Under 
the common law, a magistrate will be allowed a 
reasonable time before he makes his final decision. 1 
Arch, Cr. Plead. p. 149, note; 1 Chit. Cr. Law, 72. 

The ordinary practice in relation to examinations of 
this nature, and procuring the attendance of wit- 
nesses, when the prisoner does not waive an exam- 





ination, is upon the return of the warrant to the mag- 
istrate to assign some early day, generally the morn- 
ing of the next day, at the opening of the court for 
an examination of the prisoner, and direct the officer 
to notify the complainant and request him to come to 
the magistrate at once and procure subpoenas for the 
attendance of his witnesses at the time set down for 
the examination. Of course the lapse of time for 
which the examination is set down must depend upon 
the circumstances of each case, and the facility with 
which the attendance of the complainant and his wit- 
nesses can be procured. 1 Colby’s Cr. Law, 190. 

The examination must take place in a reasonable 
time. 1 Chit. Cr. Law, 73. It seems to have been 
formerly supposed that the law intends three days to 
be sufficient, and that a magistrate cannot justify the 
detainer of a party sixteen or twenty days under ex- 
amination. But there appears to be no precise limita- 
tion of time which must depend upon the circumstan- 
ces of each particular case. It seems more reasonable 
that the time for the full investigation of the case, and 
final decision of the magistrate, should depend on the 
circumstances of each case, than that he should be 
restricted to any particular time, as a general rule, for 
either the prisoner or the accuser may be unable to 
bring forward his evidence immediately, and the com- 
pelling the magistrate to discharge or commit within 
any limited time, might be prejudicial to the purposes 
of justice. 1 Chit. Cr. Law, 74. What, then, is a 
reasonable time, becomes an important question, as 
the magistrate is liable for a committal for an unrea- 
sonable time. It must be remembered, also, that our 
statute makes no provision allowing the prisoner to 
enter into a recognizance to appear at atime and place 
for the continuance of the examination. Report Cr. 
Pro. Assembly Doc. 150, 1855, p. 96. He issupposed 
to be in the custody of some officer until he is bailed 
to appear at higher court, discharged, or committed. 
There is, however, in some of the States, except in 
cases of some of the higher offenses, statutory provi- 
sions for taking such recognizances. There should be 
a similar statute enacted in this State. All justices of 
the peace and police justices, who are the magistrates 
usually holding these preliminary examinations, should 
have the power to take recognizances for an appear- 
ance of the prisoner before them, pending the exam- 
ination in all cases where they now have the power 
to take recognizances for the Oyer and Sessions. 

As our statute now is, many prisoners are forced to 
waive an examination, and enter into a recognizance 
for their appearance at the higher court, rather than 
be imprisoned during the examination, although 
having a good defense to the charge against them. 
This is unjust, and we have witnessed many cases 
where the most manifest injustice has been done to 
prisoners who could not procure immediately the wit- 
nesses who might establish a complete defense, on 
account of their temporary absence for a day or two, 
and who were obliged to endure the stigma of a 
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criminal charge resting upon them, until the sitting of 
the higher court, rather than endure imprisonment 
during the necessary delay of the examination on 
account of the temporary absence of those witnesses. 
How important then, especially to the accused, that 
the postponement of the examination be for a reasona- 
ble time. In Davis v. Capper, 10 Barn. & Cress. 38, 
Justice Bayley said: “The authorities go strongly to 
show that a magistrate cannot arbitrarily commit for 
so long a period as fourteen days for a re-examination. 
You cannot, I think, lay down a precise rule, but the 
length of time for which he ought to commit must be 
governed by circumstances. It must be for a reasona- 
ble time, and what is a reasonable time, is a mixed 
question of law and fact. The jury will, if an action 
is brought against the magistrate, have to say what 
were the facts, and the judge will say upon those 
facts whether the time was reasonable. 

What is reasonable does not rest upon the discre- 
tion of the magistrate. 

There may be cases in which three days might not 
be a reasonable time, and yet there might be cases in 
which three months might be reasonable. 

It must depend upon the probability of obtaining 
further evidence. If material witnesses had gone on 
a voyage, the commitment might be for a longer time, 
than if all the witnesses were on the spot. The 
reason-of the magistrate’s liability, in case he commit 
the party for too long a period is, thatas it is his duty 
to commit only for a reasonable time, if he commits 
for an unreasonable time, he therefore does an act 
which he is not authorized by law to do, and the com- 
mitment is therefore wholly void.” 

On second trial of same case, Baron Vaughn, said: 
“There is no doubt a magistrate has power to com- 
mit for further examination, but that can only be for 
a reasonable time, that must greatly depend upon the 
circumstances of each particular case. Now fifteen 
days is, in my judgment, an unreasonable time, unless 
there be circumstances. to account for it, and these 
circumstances it will be incumbent on the magistrate 
to show. 

In this case a woman named Hammeston makes an 
accusation unsupported by any corroboration, except 
a letter addressed to the plaintiff, which never reached 
her hands, and the defendant commits her for fifteen 
days. On these facts, I am of the opinion, the com- 
mitment is illegal as being for an unreasonable time.” 

A magistrate has no authority to order a person 
accused of a criminal offense to be committed until a 
subsequent day for examination without the accused 
being first brought before him. Pratt v. Hill et al., 
16 Barb, 303. 

In a case in England, Zdwards v. Ferris, Lewis and 
Wells, Esq., 7 C. & P. 542, the plaintiff was at a pub- 
lic house in the evening of Sunday, and about 10 
o’clock he was in liquor, and having been got out of 
the house was kicking the door and trying to get 
into it again, when the defendants Ferris and Lewis, 





who were constables, took him into custody and 
locked him up. On the following Monday about 12 
o’clock he was brought out by them, and on meeting 
the defendant Wells, a magistrate, in the street, he 
said to them: ‘Take him back; I will see him to- 
morrow;” and he was taken back to the lock-up 
and kept there until 12 o’clock next day, and brought 
before the magistrate and fined. Justice Patterson 
said: “Can any magistrate whatever, when constables 
have arrested a man, and are taking him before a 
magistrate for the purpose of inquiring into a matter, 
say, ‘Take him back and keep him in prison.” “It 
would be a fearful thing if any magistrate is at liberty, 
meeting a man in custody in the street, to say, 
“Take him back for twenty-four hours and bring 
him to-morrow.” Assuming that the constables are 
right the magistrate should either say: “I can’t 
attend to it now,” or examine into the case; but he 
has no right without examining the man, to imprison 
him. 

From the above cases, and the opinions of elemen- 
tary writers, we arrive at the conclusion, that a degree 
of progress must be made in the examination suffi- 
cient to develop facts, which show there is a necessity 
for a further examination, and that to postpone an 
examination without any apparent reason, and with- 
out first taking some steps which furnish some reason 
for a further examination, might make the magistrate 
liable for the imprisonment of the prisoner in the 
mean time, for the law watches personal liberty with 
vigilance and jealousy; and whoever imprisons an- 
other must do it for lawful cause and in a legal 
Inanner. Joun M. Lanpoy. 
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MR. HELPS vs. LAWYERS. 


Some time ago we suggested the formation of a 
society for the prevention of cruelty to lawyers, one 
of the objects of which should be to defend lawyers 
from the assaults of authors in general, and of Mr. 
Arthur Helps, author of * The Spanish Conquest in 
America,” and other histories, in particular. Mr. 
Helps, in his admiration of those austere and saintly 
persons, the early Spanish colonists in Amefica, seems 
to have imbibed the hostility which they “cherished 
against lawyers. In his recent life of Cortes, he has 
the following passages, which seem to us to demand 
the attention of the Bergh of our profession : 

“The world is so torn by differences of opinion, 
that it is always very interesting, and somewhat 
delightful, to find any one subject upon which there 
is singular unanimity. Now there was something 
wherein the Spanish conquerors and colonists univer- 
sally agreed. Biscayan, Estremaduran, Andalucian,- 
Castillian— men who had various points of differ- 
ences, and numberless provincial jealousies — con- 
curred in one request. As soon as any colony was 
in the least degree established in the New World, the 
colonists, almost in their first communication with 
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their sovereign, were sure to entreat him to prohibit 
lawyers from coming out to them. The following 
brief notices will serve to indicate this remarkable 
unanimity : 

“In 1516 the commissioners from Cuba to the 
court succeeded in obtaining an order that lawyers 
should not be allowed to go there, because, since 
some had gone thither, lawsuits had arisen amongst 
the inhabitants. 

“The words of Vasco Nunez from the Terra-firma, 
in 1513, are so remarkable, that they must be repeated 
here: ‘One thing I supplicate your Highness, for it 
is much to your service, and that is, that you would 
give orders, under a great penalty, that no bachelor 
of law, or of any thing else, except medicine, should 
be allowed to come to these parts of the Terra-firma 
for no bachelor comes here who is not a devil, and 
who does not lead the life of a devil; and not only 
are they bad themselves, but they also make and con- 
trive a thousand lawsuits and iniquities. This regu- 
lation would be greatly for your Highness’s service, 
for the land is new.’ 

“The prejudice against lawyers was probably com- 
municated by the early Spanish conquerors to the 
inhabitants of the conquered nations. In a memora- 


ble rebellion that took place in the Island of His- 
paniola, which began in the year 1519, and was not 
finally quelled until the year 1533, predatory bands 


of fugitive Indians roamed about the island and 
harassed the Spaniards, who, from warriors, had 
become peaceful colonists, and industrious growers of 
sugar. On one occasion, a young Spaniard, who had 
been captured by some of these revolters, and had 


@ been sentenced by them to lose his right hand, be- 


sought his captors to cut off his left hand instead, 
whereupon the Indian in charge of the execution 
replied with these convincing words: ‘You are a 
lawyer. Be thankful that they do not slay you, and 
have patience.’ This anecdote was related by the 
sufferer himself to the historian Oviedo. 

“In the agreement made by the Emperor with 
Pizarro, in 1529, respecting the discovery of Peru, it 
was determined that there should not be any lawyers 
in that country. 

“Tn 1541, the agreement made between the Em- 
peror and Cabeca le Vaca contained a stipulation 
that there should be no lawyers or proctors in the 
province of La Plata, for experience had shown that 
in lands newly peopled many quarrels and lawsuits 
were promoted by them. 

“ And now, in this memorial to the Emperor, from 
Cortes and the other Conquistadores of Mexico, Bernal 
Diaz states: ‘ We supplicated him that he should not 
send lawyers, for in entering the country they would 
throw it into confusion with their books; and there 
would be lawsuits and dissensions.’ 

“The King granted their request ; and in the regu- 
lations which he made for the colony in 1523, he 
declared, that ‘in order that they (the colonists) 





might perpetuate themselves and live in peace,’ no 
lawyers should be allowed to go to New Spain, or if 
any should go, that they should not be allowed to 
advocate causes. 

“Tn 1527 the matter was re-considered, and law- 
yers were allowed to go to New Spain, ‘as the affairs 
of that country were now of such magnitude that 
they (the lawyers) could not be dispensed with.’ 

“In the following year, however, it appears that 
the colonists in New Spain again petitioned against 
the entry of lawyers, alleging the mischiefs they had 
caused. On the other hand, it was argued, there 
were people who could not defend their own causes. 
Finally, the Court of Spain empowered the authori- 
ties in Mexico to act as they might think best in the 
matter, adding this remarkable proviso: That the 
advocates were to swear, that if their clients had not 
the right on their side, they would not help them. 

“Tn 1532, notice was taken of the fact that ‘by 
the malice of men, and the introduction of so many 
lawyers and scriveners,’ the laudable custom of de- 
ciding suits by arbitration had fallen into desuetude ; 
and the Spanish government sought to bring back 
the state of things to that of the good old times. 

“T have little doubts that lawyers and lawsuits 
flourished in New Spain, notwithstanding this last 
effort of the Court to restrain them. But the protest 
uniformly made by the colonists in every infant 
colony, and not merely made once, but persisted in, 
is a circumstance which the statesman will not pass 
by without heed. It would almost seem as if each 
colonist had undergone some dread experience of 
law, and felt as if that which might be borne in an 
old country, where other things have been worn into 
some forms of convenience, could not be endured 
when the rest of life was also severe and compli- 
cated. It was too much for a man who had to fight 
against new diseases, noxious animals, a trying climate, 
and surrounding barbarians, to be also molested by 
the cruel frivolities, the fatal forms, the needless pre- 
cautions which soon become snares, the subtlety 
applied to verbage which no skill can securely ar- 
range and no dialectics can disentangle, and all the 
vast delay which belong to great lawsuits in highly- 
civilized communities. These things can only be 
borne when the rest of life is very smooth.” 

We are surprised that a man of Mr. Helps’ wisdom 
and experience, should seem to join in the vulgar 
depreciation of the science of the law and of the legal 
profession. A man quite as wise and experienced as 
Mr. Helps said a good many years ago, when England 
was comparatively in her “infancy :” “ Law hathher 
seat in the bosom of God, her voice is the harmony 
of the world.” But if we are to believe Mr. Helps, 
her seat is in quite another quarter, and her voice is 
any thing but harmonious. We have heretofore taken 
pains to give our opinion of the value of the estimate 
that the early Spanish colonists in America put upon 
lawyers, and will refer our readers to that article to 
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save repetition. Our indignation remains the same. 
Cortes and those other reckless freebooters wanted 
no lawyers to interfere with their rapine and murder. 
What then did they want? Mr. Helps has saved us 
the trouble of guessing, for at page 137 he tells us, 
they “besought his Majesty to send to New Spain 
a bishop, and monks of all the religious orders.” 
Priestcraft, then, not lawyers, was what they wanted. 
There was certainly plenty of occupation for the 
monks, Quite a number of religious men could have 
been kept busy in confessing and absolving the 
Indians while the proselyting Spaniards burnt them. 
It would have taken a host of monks to administer 
the last rites to the “twelve thousand citizens” who 
perish unresisting at page 105, and one or two would 
not have been out of place when Cortes, “with a 
weakness that was unusual to him,” tortures the 
king, at page 121, to make him tell where his treasure 
was, and hangs him, at page 216, for having conspired 
to turn out the robbers. But we think mankind are 
agreed that Spain and her colonies have always had 
too many monks and not enough lawyers; too much 
superstition and not enough justice. 

It seems to us that Mr. Helps’ mistake is in regard- 
ing law as a product rather than as a means of civili- 
zation. One might as well claim that religion is out 
of place in an infant colony, because its presence has 
a tendency to stir up the strife of sects. Men do not 
have lawsuits because of the presence of lawyers, but 
they need lawyers because of the litigations that 
inevitably arise in every community. What should 
we think of a colony that should shut out physicians 
lest their admission should cause disease? And yet, 
should such a colony be found, no doubt some his- 
torian would arise to defend it, and to inveigh against 
the “cruel jealousies, the fatal prescriptions, the ener- 
vating precautions which soon become epidemics, the 
hard words which no memory can retain, and the 
long bills which belong to medical practitioners in 
highly civilized communities; these things can only 
be borne when the country has become very health- 
ful.” Colonists would fall sick even if physicians 
were shut out, and they will have lawsuits in spite of 
the exclusion of lawyers. Mr. Helps sees and admits 
this. 

Mr. Helps is undoubtedly right in his statement 
that infant colonies are impatient of the forms of 
law. They recognize the necessity of legal procedures, 
but they want a rude and hasty administration. Judge 
Lynch is always busy in a new country. But we see 
nothing praiseworthy in this. It is rather a lament- 
able fact. Men are only too glad to take the law into 
their own hands, and their administration of so-called 
justice is conceded to be one of the greatest calami- 
ties attendant upon the founding of a colony. 

But how does this pet idea of Mr. Helps work in 
practice? Of course, in his model colony, so full of 
monks, and so destitute of lawyers, there must, from 
the beginning, have been a halcyon quiet and undis- 





turbed prosperity? Why, no; it seems not. We 
are informed in the very next paragraph to the one 
last quoted, that “the infant colony, though not as yet 
much disturbed by lawyers, was vexed by the difficul- 
ties which naturally beset such arduous undertakings 
as the settlement of men in new lands. * * * The 
coinage also was tampered with.” Wasit, indeed! The 
“infant” then wouldn’t be quiet, spite of Mr. Helps’ 
soothing syrup, the principal ingredient of which 
seems to be priests, and into the composition of which 
the wicked lawyer does not enter. And how has it 
prospered since it has grown up? Why, beautifully, 
we suppose, for a lawyer can hardly live in Mexico; 
there is nothing for him to do; and how that country 
waxes! But its unhappy neighbors, the United 
States, cradled by lawyers, ruled by lawyers, and now 
overrun by 40,000 lawyers, —how desperate their 
condition! Nothing but a strong infusion of eccle- 
siastics can save them. In view of this practical test 
of Mr. Helps’ state-craft, we must assign him a place 
with Plato, Sir Thomas More and the other founders 
of Utopian governments. 


——— - o> e ——— 


CURRENT TOPICS. © 


The Bar Association of the city of New York has 
at last expressed an opinion on some matters that 
have been attracting other people’s attention for some 
weeks. On Tuesday night, after it was currently re- 
ported that the nomination of Mr. Williams would be 
withdrawn, the said Association declared that the 
selection of a Chief Justice was “a subject of momen- 
tous concern to the people of this country, and of 
especial and serious consequence to the legal profes- . 
sion;” “That it is the deliberate conviction of this 
Association, that the nomination by the Executive of 
George H. Williams to be the Chief Justice of the Su- 
preme Court of the United States, disappoints the just 
expectations of the legal profession, and does not de- 
serve the approval of the people, for the reason that - 
the candidate proposed is wanting in those qualifica- 
tions of intellect, experience and reputation which 
are indispensable to uphold the dignity of the highest 
national court, and to maintain general respect for 
law in the person of the officer who presides over its 
administration. That this Association would be neg- 
ligent of its duty, and insensible to the jealous regard 
for professional character which animates every honor- 
able lawyer if it should hesitate deliberately to record 
and respectfully to present its earnest protest against 
this nomination, and its urgent remonstrance against 
its confirmation by the Senate.” 


The Bar Association also adopted a resolution 
against the unconditional repeal of the Bankrupt 
Law, but in favor of its amendment. It seems that 
during the last summer, a committee was appointed 
to consider the expediency of petitioning Congress 
for the repeal of the Bankrupt Law, or for its amend- 
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ment. Now, when Congress has the matter in hand 
—when one house has declared itself in favor of 
repeal, and the other has proposed important amend- 
ments, this committee is only prepared to report 
against repeal, leaving the matter of amendments for 
the hereafter. However it may be, it seems to us that 
the action of the Association in this matter has lost 
its significance by reason of delay. The Association 
has for some time failed to keep abreast of the ques- 
tions of the hour. It took no action with regard to 
the proposed judiciary amendment until action was 
useless; it slumbered over a scheme for reporting 
until its opportunity was gone; and now, when 
Williams has apparently become a dissolving view, 
and the bankruptcy question emergent, it denounces 
the one and takes time as to the other. Verily, it 
would seem that a lineal descendant of the sleepy old 
hero of the Catskills must control the activities of the 
Association. 


The Senate Committee on Monday reported, as a 
substitute for the repeal bill of the House, a bill 
making sundry amendments to the existing Bankrupt 
Law. Among these amendments are, the abolition 
of the fifty per cent clause, in cases of involuntary 
bankruptcy ; sanctioning compositions; making bank- 
rupts and parties competent witnesses; remodeling 
section 39 as to what acts shall amount to bank- 
ruptey, and reducing fees by fifty per cent. The 
committee has labored upon the bill during the holi- 
day vacation, but it is very doubtful whether the 
result of their labors will be satisfactory to either 
the friends or the enemies of a bankrupt law. 


At this writing it seems probable that the nomination 
of Mr. Williams for the Chief Justiceship will be with- 


drawn. Nothing certainly could afford more gratifi- 
cation, for seldom has a nomination been so univer- 
sally denounced. The President has announced his 
determination not to appoint either of the present 
Supreme Judges. His reasons, it is stated, are that 
men already on the bench ought not to have any ambi- 
tion in regard to advancement. The President's 
notions regarding judicial duty and dignity are pecu- 
liar, and the wonder is how, holding such notions, he 
ever came to elevate to the bench some men that he 
has put there. 


The termination of a series of reports that has been 
prominently before the profession for over a quarter 
of a century is a noteworthy fact. Mr. Barbour began 
his reports in August, 1847, and ended them this year 
with the sixty-fifth volume. Considering the diffi- 
culties attending the reporting of the decisions of the 
Supreme Court in this State, and taking the series as 
a whole, we have no hesitation in saying that Mr. 
Barbour has done his work well. Much fault has 
been found with him of late, and many errors in his 
reports have been pointed out; but the complaint has 





arisen largely from a growing dissatisfaction with the 
system or lack of system that has of late years charac- 
terized the reports in this State. That many errors 
could be pointed t6 in his reports was not so surpris- 
ing, considering the large number of volumes he has 
prepared and the difficulties attending their prepara- 
tion. 


“The trial of Charles Hazeltine, in the Superior 
Court at New Bedford for exhibiting a statuette of Nar- 
cissus in his shop window, was closed Tuesday, and the 
case giventothe jury. After remaining out nine hours, 
the jurymen were discharged, being unable to agree. 
They stood nine for conviction and three for acquit- 
tal.’’—Eachange. 

We furnish the foregoing as an interesting item of 
legal news, but we confess we do not exactly under- 
stand what Mr. Hazeltine’s offense was. There are 
three ways of looking at the matter: First, as an 
offense in Hazeltine; second, as an offense in the 
statuette; and, third, as an offense in Narcissus. In 
the first place, we can imagine that the accused is an 
artist who has produced abad statue. We know how 
sensitive Massachusetts, and especially Boston, is in 
respect to classicism and correctness in works of art. 
We know what remarkable productions the public 
statues at the “Hub” are. There is that wondrous 
figure of Webster in the State House grounds, with 
that Roman candle in his hand, for instance. It may 
be that Hazeltine has, recklessly, published and uttered 
a figure as reprehensible as a bad figure in rhetoric. 
If so, we have no sympathy with him. Let him be 
taught sculpture in the stone yard of the State insti- 
tution at Charlestown. Or if the accused is not a 
sculptor, and, therefore, has not exhibited his own 
work, but simply that of another, the offense is not 
mitigated, but rather enhanced ; for one may possibly 
be pardoned for being proud of his own productions, 
however unshapely, but not when the cause of 
offense is created by another. But, after all, we sus- 
pect that the sensitiveness of our eastern neighbors 
arose from the subject of thesculptor. If we recollect 
right, Narcissus was a beautiful youth, who, seeing 
the reflection of his own image in the water, fell in 
love therewith, and pined away in consequence. 
Perhaps, the citizens of Massachusetts felt the covert 
satire conveyed by the exhibitor in the subject of the 
figure. If so, our neighbors are unnecessarily sensi- 
tive. True, we have occasionally heard that they 
thought well of themselves rather than otherwise, but 
we cannot believe that Mr. Hazeltine intended any 
thing unkind in this reference to the self-respect 
prevalent in the meridian of Cape Cod. It was prob- 
ably merely playful, and we should advise the com- 
monwealth to discontinue the proceedings, say on 
payment of costs. Let the public authorities reflect 
that it might have been worse, as, for instance, if the 
accused had set up an image of Bacchus, or Mercury, 
or Midas, or some such reprehensible satire in plaster, 
and let them bush the affair up as quietly as possible. 








THE ALBANY LAW JOURNAL. 


23 








NOTES OF CASES. 


The important question as to the effect of the recent 
sivil war upon the contract of life insurance has been 
very fully considered in several recent decisions. In 
Cohen v. The New York Mutual Life Insurance Com- 
pany, 50 N. Y. 610, the action was brought by the 
assured during the life-time of the insured, to have a 
policy of insurance declared valid, or else to recover 
the premiums theretofore paid upon it. The policy 
was issued prior to 1860; the insured and assured 
were both residents of Georgia, at the commence- 
ment of the war. The plaintiff alleged the due pay- 
ments of the premium up to and including April, 
1861, and that she was ready and willing to pay them 
thereafter, but was prevented by the war and the 
laws of the United States; that as soon as communi- 
cation was re-established, she had tendered the 
accrued premiums, which defendant had refused, 
but had declared the policy canceled and forfeited. 
The policy contained the usual provision of avoidance 
for non-payment of premiums. The court, on de- 


murrer to the complaint, held, in a very elaborate 
opinion, that the contract was not dissolved by the 
war, but only suspended; that the payment of the 
premiums during its existence was legally excused; 
that the tender revived the policy, and that the court 
had power to grant the relief demanded. It was con- 


tended that the defendant being a mutual company, 
of which all policy-holders were members, it was a 
partnership and dissolved by the war; but the court 
held otherwise. 


In Sands v. The New York Life Insurance Company, 
50 N. Y. 626, the policy was upon the life of one re- 
siding at the commencement of the war in Mobile, and 
who died in July, 1862. The annual payments were 
made to defendant’s agent at Mobile, up to the death, 
that for 1872 being paid in Confederate notes. In 
August, 1861, and after the President’s proclamation 
prohibiting intercourse, defendants had recognized 
the authority of their Mobile agent. The defendant 
insisted that the war made the contract void; that 
the authority of their agent in Mobile was avoided 
by the war; and that payment in Confederate notes 
was not avalid payment. On all these points the 
court decided against the defendant— that the rule 
of the law of nations annulling contracts between 
citizens of two States, upon the breaking out of war 
has no applications to contracts of life insurance — 
that conditions in such a contract, of forfeiture in 
case of non-payments of subsequently accruing pre- 
miums, are conditions subsequent and are suspended 
during the war, and that the payment, under the cir- 
cumstances, was valid and effectual. This case is 
clearly distinguishable, as suggested in a note to it, 
from Howell v. The Knickerbocker Life Insurance Com- 
pany, 44 N. Y. 276, as in that case the contract was 





for one year with a proviso that it might be con- 
tinued in force by payments of the premium, annually, 
on or before a certain day. 


The question was also very fully discussed in Hill- 
yard v. The Mutual Benefit Life Insurance Company, 
35 N. J. 215; which was an action on a policy of 
insurance issued by the defendant upon the life of a 
resident of Virginia, and in favor of plaintiff, also a 
resident of Virginia. The policy was issued prior to 
the war, and contained the usual provisions of for- 
feiture for non-payment of premiums. The payment 
of premiums was intermitted during the war, and 
the life insured terminated during such intermission. 
After the war the accrued premiums were tendered. 
The court held, that as the contingency which rendered 
the payments of premiums impossible, was not within 
the contemplation of the parties at the time of the 
contract, the failure of a strict compliance was not a 
legal breach of the agreement; that the defendants 
could not claim that the contract was avoided, as it 
was, by the interdict of its own government, dis- 
qualified from receiving the premiums remaining 
unpaid. The same views were expressed as in Sands 
v. The New York Life Insurance Company, supra, con- 
cerning the nature of the contract of insurance and 
its exemption from the rule, that war annuls contracts 
between the belligerents. 





CRITICISED CASES. 


The dictum of Mason, J., in Platt v. Coman, 37 
N. Y. 440, to the effect that the taking of collateral 
security on time is an extension of the time of pay- 
ment of the principal debt, was expressly dissented 
from in Cary v. White, 52 N. Y. 138, and was de- 
clared not to be supported by authority. It was held 
in the latter case, that the taking of such security is 
not, per se, an extension. To effect an extension 
there must be an express agreement to that effect, or 
a substituted contract. Mechanics and Farmers’ Bank 
v. Wiwson, 42 N. Y. 438; Jennison v. Stafford, 1 Cush. 
168; Howell v. Jones, 1 C. M. & R. 97; Fellows v. 
Prentiss, 3 Den. 512, are all illustrations of this prin- 
ciple. 


In Burson v. The National Park Bank of New York 
40 Ind. 173, it was held that an order of a State court 
removing a cause to a Federal court is so far final as 
to authorize an appeal therefrom to the Supreme 
Court of the State. The City of Aurora v. West, 25 
Ind . 148, in which a contrary rule was laid down, 
was overruled. That such an order is appealable was 
also held in Akerly v. Vilas, 24 Wis. 165; 1 Am. Rep. 
166; Whiton v. The Chicago & Northwestern Katlway 
Company, 25 Wis. 424; 3 Am. Rep. 101; Home Life 
Insurance Company v. Dunn, 20 Ohio St. 175; 5 Am. 
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Rep. 642; State v. The Judges, 23 La An. 29; 8 Am. 
gep. 583. That an order removing a cause into the 
United States court is not appealable was held by 
Miller, J., in the United States Circuit Court, in 
Akerly v. Vilas, 1 Abb. (U. 8.) 284, 


It was declared in Coover’s Appeal, 29 Penn. St. 9, 
that if the individual interests of each of the members 
of afirm are successively sold under execution against 
such members respectively for individual debts, the 
purchasers acquire the corpus of the property free 
from the copartnership debts, and the equities of the 
partners and partnership creditors are extinguished. 
This view was pronounced absurd in Menagh v. Whit- 
well, 52 N. Y. 146, and was shown to be erroneous in 
a very elaborate opinion by Rapallo, J. 


——_cae—_——_ 


REASONS WHY THE BANKRUPT LAW SHOULD 
NOT BE REPEALED. 


The abstract principles of natural justice dictate that 
the property of an insolvent shall be distributed equally 
among all his creditors. The funds of all have con- 
tributed to purchase the property, and, equitably, the 
debtor is merely a trustee, holding the property for the 
creditors, who are the beneficiaries. These principles 
could not, however, be applied under the rules of the 
common law. Preferences are deemed valid at the 
common law. They are, however, tolerated rather 
than approved. Cunningham v. Freeborn, 11 Wend. 
241; Nichols v. McEwen, 17 N. Y. 22; American Ea- 
change Bank v. Inloes, 7 Ind. 380; Blow v. Gaze, 44 Tl. 
208; Stone v. Marshall, 7 Jones (N. C.) 300. 

The most enlightened jurists have repeatedly said 
that the power to prefer injures commerce, and isa 
fruitful source of fraud, and in every respect mischiev- 
ous and unwholesome. Grover v. Wakeman, 11 Wend. 
187; Lupton v. Cutter, 8 Pick. 298; Atkinson v. Jordan, 
5 Ohio, 295. One of the ablest of them, in speaking of 
this power, uses the following language: 

“It is true that the debts preferred are usually con- 
sidered and termed by the parties honorable and con- 
fidential, and these deceptive terms doubtless conceal 
from many the mischiefs and the immorality of the 
system. But whether the terms are justly applied is a 
different question. There is, indeed, a mutual confi- 
dence and understanding when the debts are con- 
tracted. The friendly creditor lends his money or 
credit to furnish the capital which the borrower needs, 
in the confidence, express or implied, that he shall 
incur no risk from the insolvency of the debtor, but 
that in all events, whatever may be the losses and suf- 
ferings of others, he shall be protected. But a secret 
confidence, by which the public is deceived, and cred- 
itors, excluded from its knowledge and benefits, made 
the victims of their credulity and ignorance, a confi- 
dence which, in respect to third persons, is a source of 
delusion and an instrument of fraud, assuredly deserves 
any other name than that of honorable; it is not an 
agreement it implies, but a conspiracy.’’ Nicholson v. 
Leavitt, 4 Sandf. 281. 

The language of the courts for years has been a uni- 
form protest against the evils and abuses that arise 
under the exercise of the power to prefer. Every 
judge that has ever had occasion to administer the 





common law, can be cited as a witness. Every court 
in every State has borne testimony against it. 

The State insolvent laws, however, are utterly inade- 
quate to meet this demand for equal justice to all the 
creditors—this appeal that has been extorted from 
every jurist in this country by the wrongs pérpetrated 
at the common law. They have no extra-territorial 
operation. They can neither prevent nor set aside a 
preference given to the citizen of another State. Lar- 
rabee v. Talbott, 5 Gill, 426; Mead v. Dayton, 28 Conn. 38. 
They cannot dissolve attachments in other States. 
Upton v. Hubbard, 28 Conn. 274. Citizens of other 
States may attach any property that may be found in 
any other State. Beer v. Hooper, 32 Miss. 246; Crapo 
v. Kelley, 16 Wall. 610; S. C., 45 N. Y. 86. The framers 
of the Constitution were so jealous of the power of 
the States to impair the obligation of contracts, that 
they stripped the power to pass insolvent laws of all 
its capacity for usefulness. They have never been of 
any practical value where a debtor either owed foreign 
creditors or had property in other States. 

This utter inefficiency of the State insolvent laws to 
attain the ends of justice caused a universal resort to 
assignments. These are justly denominated an Amer- 
ican device. In speaking of a statute to correct abuses 
under these instruments one judge says: 

“This law became necessary, because, under the old 
system, assignments were frequently made to the con- 
fidential friends or connections of the assignor, and 
the property kept by the trustees, sometimes for their 
own personal use, but more generally for the use of the 
assignor; and hence it became a convenient way in 
which debtors in failing circumstances were enabled to 
place their property out of the reach of attaching cred - 
itors, and, at the same time, use it for their own pur- 
poses. The difficulty of making even responsible trus- 
tees account to the creditors was so great as usually to 
prevent their attempting it; and it was, of course, 
never attempted in the more common case, where the 
trustees were not responsible.’’ Beer’s Ex. v. Lyon, 21 
Conn. 610. 

Under these instruments preferences could be made 
at common law, and in several of the States it is also 
settled law that the debtor can exclude the creditors 
from any participation in the estate, unless they sign a 
release discharging him from all his debts. These evils 
demanded correction, and accordingly nearly every 
State has passed a law regulating assignments. This, 
however, has introduced another evil; for, if the estate 
of a debtor is scattered through several States, he must, 
in making an assignment, comply with the require- 
ments of all the statutes. By the principles of inter- 
national law, an assignment which is valid according 
to the laws of the State where it is made, is valid in 
every other State, but to this proposition there is one 
exception, to wit, each State has the right to regulate 
the transfer of property within its territory, and if 
there are any such statutes they must be complied 
with. There is not, however, a lawyer in the United 
States who can draft an assignment which will meet the 
requirements of all the statutes of the various States. In 
fact, the statutes are so conflicting that the task is im- 
possible. 

There is, therefore, no provision outside of a National 
Bankrupt Act by which a large estate can be distributed 
equally and fairly. The question, therefore, is whether 
the country has not outgrown the system of State in- 
solvent laws— whether the commercial necessities of 
this country do not demand a new system? Upon this 
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point the mercantile classes are a unit. Every board 
of trade, including the National Board of Trade, that 
has ever acted upon the subject, has recommended the 
continuance of the law. The merchants are weary of 
encountering the perplexities of so many different sys- 
tems which augment with every additional State. 

The power to pass a bankrupt law has an affinity on 
one side with the power to regulate commerce, and, on 
the other, with the clause prohibiting the States from 
passing laws to impair the obligation of contracts. It 
was designed for the benefit of commerce, and it is 
time that the depositary of that power should exercise 
it, with a due sense of the delicate nature of the trust. 

But it is said that the expenses are heavy. Are not 
all these under the control of Congress? But the in- 
voluntary features are oppressive, says another. Has 
not Congress the power to mitigate them? In fact, 
public sentiment, as indicated from many quarters, ex- 
pects and requires a provision allowing composition 
deeds. A debtor who is honest can wind up his affairs 
better than any court. But now any obdurate creditor 
can refuse his assent to a composition, and thus extort 
money from the debtor and his friends as the price of 
peace. What is needed is a law that will make a com- 
position binding on all when assented to by a certain 
proportion of the creditors. Such a provision is now 
found in sections 125 and 126 of English Bankrupt Law. 
Such a provision can only be adopted in this country by 
a national law, for a State law cannot bind citizens of 
other States. 

This isa provision that the times imperatively de- 
mand. But, beyond this, every modification of the in- 
voluntary system should be made with the utmost 
caution. Bankrupt laws were created to reach fraudu- 
lent traders. They had their origin in commercial 
necessities. The great evil of the credit system is over- 
trading. It is possible for a trader to continue in busi- 
ness until his capital is all gone, and his assets amount 
to but a small per cent of his debts. Any law which 
tends to check this evil, to make traders more cautious 
and prudent, is beneficial. The abolition of imprison- 
ment for debt weakened and impaired the moral power 
of the creditor over his debtor. The involuntary feature 
of the bankrupt law has invigorated that power, and 
should be touched with a cautious hand, for the pros- 
perity of the country depends upon the success and 
integrity of the merchants. O. F. B. 

——  -<e 
THE OADES’ CASE, 
AND THE LAW OF RE-MARRIAGE IN CASES OF ABSENCE. 
To the Editor of the Albany Law Journal: 

To the entertaining account you have given of the 
Oades’ case (page 5 of the current volume), and of the 
explanation vouchsafed by one of the commissioners 
of the California Code, who says that the law which 
has been criticised was copied, without consideration, 
from the New York Code prepared by Mr. Field, allow 
me to add that if the learned commissioner who is 
reported as disavowing responsibility had looked a 
little further he would have found that this has been 
the law of the State of New York for more than forty 
years. Thequestion is, whether a person who, in good 
faith, believing his wife to be dead, after the lapse of 
a reasonable time, marries again, is guilty of adultery, 
in the event of his former wife being in fact alive, in 
such sense that the second marriage is absolutely void, 
and the children born of it illegitimate. By the law 
of most of the American States he is thus guilty, but 
this harsh rule was abrogated in New York years ago 





by a provision of statute allowing the second marriage 
to be decreed void by the court on the application of 
either of the three parties, during the life-time of the 
others, and declaring that it continues valid until so 
annulled. 

Previous to 1830 it was a generally recognized prin- 
ciple that no length of time of unexplained absence 
would enable the deserted party to contract a valid 
marriage. Kent says this principle pervaded the laws 
of all the Christian nations of Europe. Wéilliamson vy. 
Parisien, 1 Johns. Ch. 392. In that case a husband, 
after eight years’ desertion, returned and found that 
his wife had married again, supposing him to be dead. 
Apparently acquiescing in her re-marriage, he departed 
again, and after twenty years’ further absence, during 
which she had reared a family of children, he returned 
and filed a bill for a divorce, on the ground that her 
re-marriage was void and adulterous. Cruel as the 
suit was, both toward his injured wife and her inno- 
cent children, he actually obtained a decree, which 
adjudged her guilty of adultery, and in effect bastard- 
ized her children; but on a re-hearing it was set aside, 
and his bill dismissed on a technical ground. 

It was to remedy such mischiefs as this that the com- 
missioners of 1830 recommended that marriages in good 
faith, after five years’ absence, be no longer absolutely 
void; but only voidable by decree of court. They 
urged (3 R. S., lst ed., 660) that the interests of society, 
and of the parties concerned, would be best promoted 
by placing them on this ground. 

The legislature adopted this change, and what is now 
attributed to the innovations of the Code has, for more 
than forty years, been the law of this State. 

The effect of this provision, in connection with the 
statute of bigamy, is that a deserted husband or wife, 
after five years passed, during which the absentee is 
not known to be living, may innocently marry again, 
and the re-marriage is valid until adjudged void, on 
the application of either of the three parties. 

Now, in the Oades’ case, we simply have an instance 
where all three seem to be content, and no application 
is made to the court. But the law is no more charge- 
able with a polygamous union than it is with sanction- 
ing a wrong in any other case where the aggrieved 
party will not apply for redress. The law cannot 
justly be said to sanction adultery because it allows a 
wife to condone her husband’s offense, and to continue 
her connection, even while he lives also in a concubin- 
age which it refuses to punish as a crime. If the 
Oades’ case had occurred in this State before the modi- 
fication introduced by the revisers, the only sufferers 
from the harsher rule of law would have been the 
innocent children, who would have been branded as 
illegitimate, and the second wife or husband, so far as 
either sought to succeed to the property of the other. 
Had the second marriage been absolutely void it would 
not have involved the consequences of bigamy, and if 
all parties had agreed to continue the polygamous rela- 
tion they could have freely done so (except for the pur- 
poses of affecting rights of property, and the legiti- 
macy of children), so long as one law refuses to punish 
adultery and fornication. 

A still more just rule would be to declare that the 
obligation of support imposed by law on husband or 
parent should continue, but that a continuance of 
cohabitation, after the known return of the absent 
partner, should be deemed both adulterous and big- 
amous. AUSTIN ABBOTT. 


New Yorg, January 6, 1874. 

















COURT OF APPEALS ABSTRACT. 
BANKRUPTCY — CORPORATIONS. 

1. This action was brought upon nine promissory 
notes made by the defendant. The defense was that 
defendant had been declared a bankrupt in proceedings 
under the U. 8S. Bankruptcy Law (14 U. 8. Stat. at 
Large, 517), and that plaintiff's claims had been proved 
in said proceedings and a dividend received thereon. 
This defense was proved on the trial, and a motion was 
made to dismiss the complaint, upon the ground that 
under § 21 of the Bankrupt Law the right of action had 
been waived. The motion was denied and judgment 
directed for the balance, after applying the dividends. 
Defendant excepted. Held, that §37 of said act, by 
which corporations are brought within its scope and 
effect, limits and qualifies § 21, as far as corporations are 
concerned, as § 37 prohibits a discharge to a bankrupt 
corporation, a debt against it, though proven is not 
discharged, and § 21, which prohibits a creditor who 
has proved his debt from maintaining a suit therefor, 
does not apply as against a creditor of such corporation. 
Ansonia Brass & Copper Co. v. New Lamp Chimney Co. 
Opinion by Folger, J. 

2. It is the intent and purpose of said Bankrupt Act 
to discriminate between natural persons and corpora- 
tions. Ib. 

BROKER — PRACTICE. 

1. This action was brought to recover a commission 
alleged to have been agreed upon to be paid plaintiff 
for his services in effecting a sale to the government of 
a steamer belonging to defendants. In case the vessel 
brought $30,000 plaintiff was to receive ten per cent 
commission. Plaintiff procured an examination and 
a recommendation from the proper government offi- 
cial for the purchase of the vessel. Defendants con- 
summated the sale nominally for $30,000, but paying 
out of that sum two and one-half per cent to the gov- 
ernment agent. Held, that these facts entitled plain- 
tiff to his commission; that if it be conceded that the 
vessel was sold for a less sum than that fixed, defend- 
ants having taken the negotiation commenced by plain- 
tiff in their own hands, and having voluntarily reduced 
the price, plaintiff earned at least a ratable proportion 
of the agreed commission, but that the sale was in fact 
for $30,000, and the payment of a commission out of 
that sum did not affect plaintiff’s claim. Martin v. 
Silliman et al. Opinion by Allen, J. 

2. Also held, that where a witness was examined de 
bene esse, and a question was objected to, and the 
answer received subject to the objection, but upon the 
reading of the examination upon the trial, the objec- 
tion was not renewed, such objection is not available 
upon appeal. Ib. 

Also held, that where an action is founded upon a 
claim for a sum liquidated and certain, and the litiga- 
tion was as to the right to recover, not as to the amount, 
the arbitrary reduction of the amount of the claim by 
the jury cannot, either at law or equity, affect plain- 
tiff’s right to interest upon the amount actually recov- 
ered. Ib. 

JURISDICTION — ADMINISTRATOR. 


Action to recover damages fur the death of plaintiff's 
intestate, alleged to have been caused by defendant’s 
negligence. Defendant questioned plaintiff's title and 
authority to sue, on the ground that the surrogate of 
Albany county, who granted the letter of administra- 
tion, had no jurisdiction. The intestate was killed 
while crossing defendant’s track in the city of Albany. 
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Tt appeared from the evidence that W. was a native of 
Treland, and in 1861 removed to the Cape of Good 
Hope. In 1868 he came to New York, where he re- 
mained for awhile. He arrived at Albany the day 
before his death. He was unmarried and a laboring 
man, and no home save where he boarded. Upon the 
trial defendant moved for a nonsuit, which motion 
was denied. Held,no error. That a prima facie juris- 
diction in the surrogate was conceded, and a prima 
facie title in plaintiff, that the burden of overcoming 
this prima facie case, and of affirmatively showing 
want of jurisdiction, was with defendant. That 
the court was not authorized upon the evidence 
to decide as matter of law that deceased was an inhabit- 
ant of this State, and as no particular amount of as- 
sets was necessary to give the surrogate jurisdiction, 
the evidence failed to prove that he did not have assets 
in Albany county. Welch, adm’r, etc., v. N. Y. C. R. 
R. Co. Opinion by Allen, J. 


LARCENY. 

1. Plaintiff in error, on July 19, 1872, called upon one 
Sarah March and informed her that her husband was 
arrested and locked up on a charge of striking a man 
over the head with a chair, and that the husband had 
sent him to her to get some money —$12, and unless 
she sent it her husband would be locked up all night. 
Not having any money, and upon the solicitation of 
plaintiff in error, she gave him a watch, chain and a 
locket, and two dollars belonging to her husband, which 
property was to be pawned and the ticket and money 
given to her husband. The property was given to the 
plaintiff, who appropriated the property to his own use. 
The plaintiff’s statement as to the husband of Mrs. 
March was false. The court charged the jury in sub- 
stance that if they believed the evidence of the prose- 
cution, and that the prisoner, at the time of the taking, 
had the felonious intent to appropriate the property, 
it was larceny. A verdict of guilty was rendered. 
Held, that plaintiff in error was properly convicted of 
the crime of larceny. Smith v. The People. Opinion 
by Allen, J. 

2. If, by trick or artifice, the owner of property is 
induced to part with the custody or naked possession, 
to one who receives the property animo furandi, the 
owner still meaning to retain the right of property, the 
taking will be larceny; but if the owner part with not 
only the possession, but the right of property also, the 
offense of the party obtaining the goods will not be 
larceny, but that of obtaining goods by false pretenses. 
Ib. 

NEGLIGENCE — DAMAGES. 

1. This action was brought to recover damages for in- 
juries sustained by plaintiff, occasioned by striking 
against a platform at night, erected by defendant upon 
the sidewalk in front of her premises in Brooklyn. 
The referee found that the platform ‘‘ was improperly 
and negligently constructed and was a dangerous 
nuisance.’’ Upon the trial, defendant offered evidence 
that the street commissioner had given her permission 
to place the platform in its position and approved of 
its erection; this was excluded by the court. Held, no 
error. That, conceding that such a structure could be 
authorized by the street commissioner, defendant 
could not be absolved from the legal consequences of an 
improper and negligent construction of the platform 
by any permit or assent of his, and the testimony was 
not, therefore, immaterial. Kessel v. Buller, impl’d, etc. 
Opinion by Allen, J. 
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2. Also held, that it was proper to overrule the ob- 
jection of the defendant to the question to plaintiff as 
to how much money he made, prior to the injury, from 
work at his trade, that this evidence was proper upon 
the question of damages. Ib. 

PRACTICE — EVIDENCE — MEASURE OF DAMAGE. 


1. This action was brought to recover the value of cer- 
tain ice-houses, ventilators, etc., constructed by plain- 
tiff for the proprietors of the Westminster hotel, who 
were doing business under the firm name of Roberts 
& Palmer. The referee found upon the trial that 
Roberts was not a member of the firm. Upon the ap- 
peal, plaintiff claimed that Roberts had held himself 
out as such, and contracted with plaintiff as such, and 
that he was estopped from denying that fact. Held, 
that as the record did not show that this position was 
taken before the referee, and there being no request to 
find, and no finding of facts upon which the estoppel 
could be based, the court could not act upon the evi- 
dence and reverse upon facts not found. Gouge v. 
Roberts et al. Opinion by Allen, J. 

2. C was called as a witness for the defendants, and 
testified that he had had an ice-house constructed, 
which he described, and in answer to the question, 
** What did it cost to construct your ice-house? ’’ which 
was objected to, and objection overruled, and defend- 
ant excepted, he testified as to its cost. Held, error; 
that a collateral issue was raised thereby, leading toa 
comparison between the different structures, which 
could not legitimately aid in determining the issue in 
the action. Ib. 

3. Upon a question as to the value of one article or 

_ the cost of one structure, it is not competent to prove 
the cost of another article or structure, however close 
the two may resemble each other. Ib. 

STATUTE OF FRAUDS— CONTRACT — AGENCY. 


1. This action was brought to recover damages upon 
acontract for the sale and delivery of a quantity of 
cheese. Defendants were the patrons of a cheese fac- 
tory. They appointed B., M. and K. a committee to 
sell the cheese fora year. B. did not act toany extent 
with the committee. The other two made frequent 
sales without B.’s concurrence, and the money they 
received was distributed among and received by de- 
fendants, and plaintiffs had so purchased prior to the 
transaction in question. November 2, 1868, M. and K. 
offered, by parol, to sell plaintiff a quantity of cheese 
at a given price, plaintiffs to decide on or before the 4th 
whether they would purchase. If they decided to do 
so they were to deposit $1,000 in a designated bank to 
the credit of K., and to pay of the purchase-money 
$5,000 in twenty, and the residue in thirty days, the 
bank to be security. On the 3d plaintiffs deposited the 
$1,000, and notified K. by letter that they would accept 
the proposition, and had deposited the amount re- 
quired. K. received the notice, called at the bank and 
verified the deposit, and expressed himself satisfied. 
Before the first payment became due the cheese was 
sold by M. and K. to other parties. Held, that the 
contract was not within the statute of frauds, as there 
was a payment of part of the purchase-money made at 
the time, when, by the agreement of the parties, the 
contract of sale was to arise; that the evidence author- 
ized a finding by the jury that the agreement to give 
the bank as security was to be performed upon the 
delivery of the cheese, and defendants having put it 
out of their power to perform before plaintiff ’s default, 
a tender of security before suit was unnecessary; that 





a finding that defendants knew of and assented to an 
exercise of the power of sale by M. and K. was justi- 
fied by the circumstances; that their concurrence in 
making the contract in question was sufficiently shown; 
and that the jury having found these facts in favor 
of defendants, a valid contract was established, and 
defendants were bound by it. Part performance, to 
take a contract for the sale of goods out of the statute 
of frauds, must be with the assent of both parties. 
Payment of a portion of the purchase-money to an 
agent of the vendor is as effectual for that purpose as 
payment to the principal. Resort cannot be had, how- 
ever, to the verbal agreement to establish the agency. 
The authority to receive the payment may be shown 
by any acts of the vendor recognizing the agency, and 
a subsequent ratification of the act of an assumed 
agent in receiving the payment’is equivalent to an orig- 
inal authority to receive it. Hawley et al. v. Keeler et 
al. Opinion by Andrews, J. 

2. In the law of agency the general rule is, that where 
an authority to act in a matter of a private nature is 
conferred by a principal upon several, all must act in 
the execution of the power, but the authority may be 
given insuch terms as to authorize a several execution, 
or an execution by a majority or other number, and in 
the absence of express words, if the power is so exer- 
cised, under circumstances justifying the inference 
the principal intended, that less than the whole num- 
ber might act, the principal is bound to those who 
have dealt with the agents acting upon such infer- 
ence. Ib. 

3. A party who disables himself from performing his 
contract before default by the other party waives the 
performance of acts by the latter, which he would 
otherwise be bound to perform as conditions prece- 
dent to a recovery on the contract. Ib. 


— emo 
UNITED STATES SUPREME COURT. 


ABSTRACTS FROM 16 WALLACE. 
COMMON CARRIER. 


1. When goods are delivered to a common carrier to 
be transported over his railroad to his depot in a place 
named, and there to be delivered to a second line of 
conveyance for transportation further on, the com- 
mon-law liability of common carriers remains on the 
first carrier until he has delivered the goods for trans- 
portation to the next one. His obligation, while the 
goods dre in his depot, does not become that of a ware- 
houseman. Railroad Company v. Manufacturing 
Company, 318. 

2. Although a common carrier may limit his com- 
mon-law liability by special contract assented to by 
the consignor of the goods, an unsigned general notice 
printed on the back of a receipt does not amount to 
such a contract, though the receipt with such notice on 
it may have been taken by the consignor without 
dissent. Ib. 

3. The court expresses itself against any further re- 
laxation of the common-law liability of common car- 


riers. Ib. 
CONDITION. 


How far a grant by a State loyal at the time, on con- 
dition that certain things shall be done, is absolved 
from the condition by the State going into rebellion, 
and by the rebellion rendering the performance by the 
grantee of the condition impracticable. Davis v. Gray, 
203. 
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CONFLICT OF JURISDICTION. 

Between the Federal Court and State Officers. —A J 
Circuit Court, in a proper case in equity, may enjoin a 
State officer from executing a State law in conflict with 
the Constitution or a statute of the United States. 
Davis v. Gray, 208. 


CONSTITUTIONAL LAW. 

1. A license tax by a city of one State of a business 
carried on within the city, of an express company 
chartered by another State, which business so licensed 
included the making of contracts within the first-named 
State for transportation beyond its limits is not a tax 
on interstate commerce, and is constitutional. Osborne 
v. Mobile, 479. 

2. An exemption from taxation granted by one legis- 
lative act to a railroad company, as an inducement to 
it to build its road, cannot by a subsequent one be 
taken away. Humphrey v. Pegues, 244. 

3. The laws which exist at the time of the making of 
a contract, and in the place where it is made and to be 
performed, enter into and make part of it. This em- 
braces those laws alike which affect its validity, con- 
struction, discharge and enforcement. The remedy or 
means of enforcing a contract is a part of that “ obli- 
gation”’ of a contract which the Constitution protects 
against being impaired by any law passed by a State. 
And so, if a contract when made was valid under the 
constitution and laws of a State, as they had been pre- 
viously expounded by its judicial tribunals, and as 
they were understood at the time, no subsequent 
action by the legislature or the judiciary will be re- 
garded by this court as establishing its invalidity. 
Walker v. Whitehead, 314; Olcott v. The Supervisors, 678. 


“ CONVEYANCE.” 


Walking is not either a public or private, within the 
meaning of an accident policy providing against acci- 
dents, when traveling by public or private convey- 
ance. Ripley v. Insurance Company, 336. 


DEPOSIT. 


The rule that where money has been deposited with 
a bank, the bank where the deposit is made becomes 
the owner of the money and consequently a debtor for 
the amount, and under obligation to pay on demand, 
not the identical money received, but a sum equal in 
legal value, does not apply where the thing deposited 
is not money, but a commodity, such as ‘‘ Confederate 
notes,” and it was agreed that the collections should 
be made in like notes. Planters’ Bank v. Union Bank, 
483. 

DURESS. 


Where the agents of the rebel Confederacy came to 
persons owning iron-works, and informed them that 
they must either contract to furnish iron at a uniform 
price, or lease or sell the works to the Confederacy or 
that they would be impressed, and the owners (then 
much in debt) after consultation, the works being 
already in charge of a guard from the Confederacy, 
which possessed despotic power over skillful laborers, 
considering that to “contract” would cause a failure 
of their scheme, and to lease would be ruinous, re- 
solved to sell. Held, that such a sale was not made 
under duress. United States, Lyon et al. v. Huckabee, 
414. 

EVIDENCE. 

1. Notices required by statute presumed to have been 

given by a probate judge, he having made a conveyance 


of land which could have been properly made only after 
such notices given. Cofield v. McClelland, 331. 

2. An “‘agreement of record” not made part of the 
record by the pleadings, may be received as evidence 
in a suit in equity, though it might not be in a suit at 
law. Burke v. Smith, 390. 

8. Where improper evidence has been suffered by the 
court to get before the jury, it is afterward, properly, 
withdrawn from them. Specht v. Howard, 564. 

4. On a suit by the indorsee of a negotiable note 
which has no place of payment specified in it, against 
the indorser who relied on a confessedly defective 
demand on the maker, of payment; that is to say, 
on a fruitless effort at demand, in the place where 
the note was dated, but in which place the maker did 
not live, parol evidence that at the time wheu the note 
was drawn, it was agreed between the maker and the 
indorsee that it should be made payable in the place 
where the effort to demand payment had been made, 
and that this place of payment had been omitted by 
the mistake of the draughtsman — being evidence to 
vary or qualify the absolute terms of the written con- 
tract — would be improperly let in to the jury and, if 
let in, would be properly withdrawn. Ib. 


‘““ INSOLVENT.” 


Meaning of the term in the Bankrupt Law. Buchanan 
v. Smith, 277. 

INTERNAL REVENUE. 

1. The court, in the absence of a clear, common con- 
viction on the part of its members, as to meaning of a 
clause in a statute relating to the, adopted what was 
shown to have been the unvarying practical construc- 
tion given to it by the commissioner of. Peabody v. 
Stark, 240. 

2. Held accordingly, that under the 80 per cent 
clause in the 20th section of'the act of July 20, 1868, 
the distiller is not liable until a survey in which the 
tax is assessed has been delivered to him as provided 
in the 10th section. Ib. 


JURISDICTION. 
I. Of the Supreme Court of the United States. 


(a) It HAS jurisdiction — 

1. Under the 25th section of the judiciary Act, 
where, on a suit in one State, between a sheriff of that 
State and an assignee in insolvency appointed by the 
court of another State, to determine whether the sheriff 
acting for an attaching creditor or the assignee has the 
prior right to certain personal property attached, the 
highest court of the State where the suit was brought 
decides that the right was with the sheriff. Crapo v. 
Kelly, 610. 

(b) It has Nor jurisdiction — 

2. Of an appeal on a libel in personam for a collision 
by the owners of a schooner against the owners of a 
sloop that had been sunk in the collision; where the 
decree was for but $1,292.84, and, therefore, ‘‘not ex- 
ceeding the sum or value of $2,000.’’ And this although 
prior to the libel in personam, the owners of the sloop 
had filed in another district a libel in rem against the 
schooner, laying their damages at $4,781.84, and that in 
the District and Circuit Courts below, both cases might 
have been heard as one; the cases never having, how- 
ever, been brought into the same district or circuit, 
nor in any manner consolidated. Merrill v. Petty, 338. 

8. Nor under the 25th section of the Judiciary Act, 
of a case where neither the record nor the opinion of 





the Supreme Court, which was in the record, shows any 
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question before that court, except one relating to the 


interruption of a “ prescription” (statute of limita- 
tions) set up as a defense, and the opinion shows that 
this question was decided exclusively upon the princi- 
ples of the jurisprudence of the State. Marqueze v. 
Bloom, 351. 

4. Nor under that section, nor under the second 
section of the act of February 5, 1867, amendatory of it, 
of a case dismissed by a State court for want of juris- 
diction in such court. Smith v. Adsit, 185. 


IL. Of the Circuit Courts of the United States. 


5. Where a proceeding in a State court is merely in- 
cidental and auxiliary to an original action there—a 
graft upon it, and not an independent and separate 
litigation —it cannot be removed into the Federal 
courts under the act of 2d of March, 1867, authorizing 
under certain conditions the transfer of “ suits’’ origi- 
nating in the State courts. Bankv. Turnbull & Co., 190. 

6. The Circuit Court may under the second section 
of the Bankrupt Act entertain on bill as an original 
proceeding, a case involving a question of adverse 
interest in goods seized by the sheriff before any act 
of bankruptcy by the tenant, for rent due and held by 
him, the sheriff, as a pledge for the payment thereof, 
and claimed, on the other hand, by the assignee in 
bankruptcy of the tenant. Marshall v. Knoz, 551. 


LIFE INSURANCE. 


Walking, for a certain distance at the end of a jour- 
ney, held, not to be traveling by either public or pri- 
vate conveyance, within the meaning of an accident 
policy of insurance on life while ‘‘ traveling by public 
or private conveyance.” Ripley v. Insurance Com- 
pany, 336. 

MARRIED WOMAN. 

Under the laws of New York, may manage her sep- 
arate property, through the agency of her husband, 
without subjecting it to the claims of his creditors; 
and when he has no interest in the business, the appli- 
cation of a portion of the income to his support will 
not impair her title to the property. Voorhees v. 
Bonesteel and Wife, 16. 

MORTGAGE. 


When held as security for the payment of negotiable 
paper, is not open, as against bona fide holders of the 
paper for value, to defenses to which the notes in their 
hands would not equally be open. Carpenter v. Longan, 
271; Kennicott v. The Supervisors, 452. 

NEGOTIABLE PAPER. 


1. The assignment before maturity raises the pre- 
sumption of want of notice of any defense to it; and 
this presumption stands till it is overcome by sufficient 
proof. Carpenter v. Longan, 271. 

2. When a mortgage given at the same time with the 
execution ‘of, and to secure payment of, is subsequent- 
ly, but before the maturity of the paper, transferred 
bona fide for value, with it, the holder of the paper 
when obliged to resort to the mortgagee is unaffected 
by any equities arising between the mortgagor and 
mortgagee subsequently to the transfer, and of which 
he, the assignee, had no notice at the time it was made. 
He takes the mortgage as he did the paper. Ib.; and 
see Kennicdtt v. The Supervisors, 452. 

8. Where the United States issued its negotiable 
bonds (bonds payable to bearer) to a State which on 
receiving them passed (before the rebellion) a law that 
none of the bonds should be available in the hands 
of the holder, and then went into rebellion and re- 





pealed the law, held, notwithstanding what was said 
in Texas v. White & Chiles (7 Wall. 700), and Tezas v. 
Hardenberg (10 id. 68), that bonds unindorsed issued 
in aid of the rebellion could not be recovered on, 
That no presumption arose from the absence of 
such indorsement on the bonds that they had been 
issued without authority, and for an unlawful pur- 
pose, and that the presumption that they had been 
issued with authority and for a lawful purpose was in 
favor of the holders of the bonds, especially after 
payment by the United States. That it was primarily 
the duty of the government (as the United States 
were the obligors in the bonds, and the rebellion was 
waged against them), to ascertain and decide whether 
bonds presented to and paid by it had or had not been 
issued and used in aid of the rebellion; and that after 
a decision in the affirmative the presumption was that 
the parties who held the bonds were entitled to pay- 
ment against the reconstructed State of Texas. That 
whether ai alienation of the bonds by the usurping 
government divested the title of the State, depended 
on other circumstances than the quality of the gov- 
ernment; that if the object and purpose of it were 
just in themselves and laudable, the alienation was 
valid; but if, on the contrary, the object and purpose 
were to break up the Union and overthrow the consti- 
tutional government of the Union, the alienation was 
invalid. Huntingdon v. Texas, 402. 


wu 
oo 


WHAT IS ADMITTED BY THE ACCEPTANCE 
OF A BILL OF EXCHANGE. 


That acceptance of a bill of exchange admits the bill 
to be validly drawn, is well settled law (see Sanderson 
v. Collman, 4 M & Gr. 209) ; but the extent to which it 
admits the validity of the indorsement is much less 
clear. The rule as to the admission by acceptance of a 
valid drawing in effect amounts to this, that it must be 
taken as against the acceptor, that the person who act- 
ually drew the bill was a person capable by law of draw- 
ing a bill, and was either himself the very person de- 
scribed in the bill as the drawer, or was authorized by 
the person or persons so described to draw it in his or 
their name br names in the manner appearing on the 
bill. 

Now, it is to be observed that acceptance admits 
nothing as to the indorsement except so far as an ad- 
mission as to indorsement follows in some manner as a 
consequence from the admitted drawing of the bill. 
Whether the bill be drawn to the order of the drawer or 
of a third person, the acceptance does not admit any 
thing as to the genuineness of the indorsement (that is, 
that it was made by the person by whom it purports to 
be made), even though the indorsement may have been 
on the bill at the time of the acceptance ( Smith v. Ches- 
ter, 1 T. R. 654; Roberts v. Tucker, 16 Q. B. 560). The 
question, then, as to what the acceptance admits as to 
indorsement, arises only where the bill is drawn payable 
to drawer’s order, and then the question is whether ac- 
ceptance admits that the person described as the 
drawer of the bill, and who has actually indorsed it, 
had the legal capacity to indorse, and whether it ad- 
mits that the person who actually indorsed it in the 
name of the person or persons described as the drawer 
or drawers of it had authority to do so. 

First, then, acceptance admits that the person de- 
scribed as the drawer of the bill had the legal capacity 
to indorse. This is shown by Taylor v. Croker (4 Esp. 
187), which, though only a Nisi Prius decision, has been 








30 


THE ALBANY LAW JOURNAL. 








frequently recognized, where the bill in question was 
drawn and indorsed by infants; by Smith v. Marsack 
(6 C. B. 486), where the drawer and indorser was a mar- 
ried woman; and by Hallifax v. Lyle (8 Ex. 446), where 
the drawers and indorsers were acorporation, without 
power to draw and indorse bills. And this seems to be 
carried still further by the cases of Drayton v. Dale (2 
B. & C. 294), Pitt v. Chappelow (8 M. & W. 616), and 
Braithwaite v. Gardiner (8 Q. B. 473), where it was held 
that even a supervening bankruptcy of the drawer had 
not the effect of freeing the acceptor from his admis- 
sion of the capacity of the drawer to indorse in any case 
where the bill has been actually negotiated on that 
indorsement without knowledge of the incapacity (as 
to the effect of which see what is said in Smith v. Mar- 

_ sack, ubi sup., as to the case of Barlow v. Bishop, 1 
East, 432). How far this rule would extend to the case 
of lunacy at the time of the indorsement is not quite 
clear. In Alcock vy. Alcock (3 M. & Gr. 268), a plea rais- 
ing such a defense was allowed to be pleaded, but what 
became of the plea is not recorded; it is probable that, 
in order to deprive the acceptor of the right of denying 
the indorsement on this ground, it must appear that 
(as in the case of the bankrupt) the bill has been nego- 
tiated on the indorsement and without knowledge on 
the part of the plaintiff (if the plaintiff is the immedi- 
ate indorsee from the drawer) of the fact of the lunacy 
(see Molton v. Camrouaz, 4 Ex.19; Baxter v. Lord Ports- 
mouth, 5 B. & C. 170). 

But, in the second place, although it is clear that 
acceptance does not admit the genuineness of the 
indorser’s signature, does it under any, and what, cir- 
cumstances admit that the actual indorser had au- 
thority to make a valid indorsement in the name of the 
apparent drawer of the bill? This, as we have already 
pointed out, must depend on an inference to be derived 
from the admission of the valid drawing, either taken 
alone or coupled with some further circumstances. 
Now, if the apparent drawer is a wholly fictitious per- 
son or a dead man, the acceptance admits that the per- 
son who actually drew the bill to drawer's order in that 
fictitious name, and indorsed it in the same, has made 
an effectual indorsement (Cooper v. Meyer, 10 B. & C. 
468; Ashpitel v. Bryan, 5B. 8. 723). Admitting the ex- 
istence of this fictitious or non-existent person as a 
drawer, the acceptor admits the existence of some one 
capable of indorsing in that name; and as that person 
can be none other than the actual drawer, he admits 
the capacity of the actual drawer to indorse in that 
name. It is like the case where the name used is that 
of a firm of several persons, under which description 
one person only trades, and draws bills in that style 
(Bass v. Clive, 4 M. & 8.13). But (as will appear) to 
this case must be limited the expression used in Cooper 
v. Meyer (10 B. & C. at p. 471) by Lord Tenterden —“I 
think the fair construction of the acceptor’s undertak- 
ing is that he will pay to the signature of the same per- 
son who then signed for the drawer.”” And, again, it ia 
upon the same principle that a man who has given a 
blank acceptance is liable on the indorsement of any 
person who actually draws the bill (Schultz v. Astley, 2 
Bing. N. C. 544); and here, again, we must limit to 
this state of facts the observations of Tindal, C. J., in 
that case, where he says (p. 553) -- ‘‘ And if the defend- 
ant is estopped from denying the right of the drawer to 
draw the bill, whoever he may be, he is bound by the in- 
dorsement made by such drawer, after such indorse- 
ment is proved to have been made by such drawer.” 
In such case the admission of the right to indorse is a 





necessary consequence of the right to draw, or the per- 
son who actually drew the bill is in effect the drawer 
under the assumed name. 

But where the bill is actually drawn by a person 
purporting to sign as agent for the apparent drawer, or 
where a person, not being the apparent drawer, simply 
signs the name of the apparent drawer as if he had 
authority to do so, whether fraudulently or merely 
without authority, either real or ostensible, there is no 
such necessary consequence. Here there is a real per- 
son in whose name the bill purports and is understood 
by the acceptor to be drawn, and whose drawing the 
acceptor meant to honor; that person may, if he 
pleases, ratify the signature and indorse the bill. Now 
as to this, Robinson v. Yarrow (7 Taunt. 455) shows that 
where a person purports to sign the name of the appa- 
rent drawer by procuration, the acceptance does not 
admit the authority of the same person to indorse in 
like manner, not even where there has been nothing 
since the drawing of the bill to change the relation of 
the person so purporting to sign by procuration and 
those for whom he purports to sign. Still less would 
it be so, therefore, if he had, in fact, had authority to 
draw but never to indorse. The acceptance admits 
that the bill was well drawn; it therefore implicitly 
admits the agency of the person purporting to sign by 
procuration so to draw the bill; but no such necessary 
implication is raised by it as to the indorsing. The 
principle cannot be different where the person who 
actually drew the bill simply signed the name of the 
apparent drawer; and so in fact was the decision in 
Beeman v. Duck (11 M. & W. 251), where the drawer’s 
name was forged. The court stated the defendant’s 
contention as follows (p. 255): ‘‘The defendant, it is 
said, admits by his acceptance that the bill was drawn 
in the names of B. and W., by themselves or by some 
agent authorized to draw it in their name; but it does 
not admit that it was indorsed by themselves or some 
agent authorized to indorse, which is a different species 
of authority; and to this statement of the law they 
accede. And indeed, if it were otherwise, there seems 
no reason why the acceptor should not in every case 
be held to admit the genuineness of the first indorse- 
ment of a bill drawn to drawer’s order, which, as has 
been already pointed out, is clearly otherwise. Sim- 
ilarly in the recent case of Garland v. Jacomb (21 W. 
R. 868; L. R., 8 Ex. 216), where the bill was drawn by 
a member of a partnership which (not being a trading 
partnership) did not convey an ostensible authority to 
draw bills in the partnership name, and where no real 
authority existed, it was held that the acceptor was 
not estopped from denying the authority to indorse. 
It was thrown out by the court that if the defendant 
had accepted the bill, in order that the partner who 
thus without authority signed the partnership name 
should negotiate the bill, it might have been a question 
whether the estoppel would not have arisen, and for 
this the court referred to Beeman v. Duck (11 M. & W. 
251). The passage there referred to must be that where 
Parke, B., in delivering the judgment of the court, 
after stating the defendant’s contention as above 
quoted, proceeds (p. 255}: ‘‘ And we cannot help think- 
ing there is great weight in that argument, if the de- 
fendant accepted the bill in ignorance of the forgery; 
but if he knew of it, and intended that the bill should 
be put into circulation by a forged indorsement in the 
name of the same firm, by the same party who drew it, 
the case seems to fall within the principle of Cooper v. 
Meyer.” The line of reasoning seems to be as follows: 
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The acceptor of a bill must be taken to know who is 
the drawer; a person, therefore, who accepts a bill 
drawn in a fictitious name must be taken to know that 
the apparent drawer is a nobody, and must therefore 
be taken to mean that the bill shall be indorsed by the 
somebody, ‘“‘ whoever he may be,’’ who drew the bill, 
and in fact that he would pay to that indorsement 
(Cooper v. Meyer). On the same principle— namely, 
that the acceptor, who knew the drawer’s name to be 
forged, and has nevertheless accepted with a view to the 
bill being indorsed and negotiated by the forger, must 
be taken to have meant that he would pay to that per- 
son’s indorsement, he is estopped from denying the 
validity of his indorsement (as suggested in Beeman v. 
Duck); and so again, with respect to an unauthorized 
use by a partner of the partnership name, the acceptor 
who accepts to the unauthorized signature of the 
partner, with a view to the indorsement and negotia- 
tion of the bill by that partner, must be taken to have 
meant that he would pay to the signature of that partner 
(as suggested in Garland v. Jacomb). But here the in- 
ference seems tuo broadly stated, for the reasoning re- 
quires that the acceptor should have meant, not only 
that the partner should indorse and negotiate the bill, 
but that he should indorse and negotiate without au- 
thority from his partner,— that is, that he should ne- 
gotiate it in such a way as that the partnership should 
not be bound. In the first case the acceptor necessa- 
rily contemplates an unreal indorsement; in the second 
case he is said to contemplate a ‘‘ forged indorsement ;”’ 
is it not requisite, therefore, that in the third case he 
should contemplate an unauthorized indorsement? 
Whether or not this is meant to be implied we are not 
clear; but it cannot be safely assumed that it was meant 
to be excluded. In the case, therefore, where the bill is 
drawn in the name of a real person or firm, it cannot 
be assumed that acceptance admits the validity of the 
indorsement in any case, except where the acceptor 
knows that it is drawn without authority, and means 
that it shall be indorsed without authority by the per- 
son who actually drew it. The case of Garland v. 
Jacomb is at least a clear authority that the acceptance 
of a bill drawn in the name of a partnership which 
does not confer on its members the ostensible power 
of drawing bills in the partnership name, will not 
amount to an admission that the members of the part- 
nership possess the ostensible power to indorse bills in 
the partnership name which belongs to a trading part- 
nership. 

Before concluding, it is worth while to notice another 
point raised in the last-named case. It was suggested 
by the court that if the other partner had assented to 
the drawing of the bill, he would have conclusively 
established against himself that the indorsing of this 
bill was necessary for the purposes of the firm, in 
which case each partner would have had the same power 
to indorse the bill as if it had been a trading partner- 
ship. As it did not appear that the other partner did 
assent to the drawing, and as moreover it appeared 
that the plaintiff took the bill for a separate transac- 
tion with the partner who alone had to do with the 
bill (as to which see Leverson v. Lane, 11 W. R. 74; 13 
C. B. N. 8. 278), it was unnecessary to decide this; but 
t seems in accordance with principle, and seems to be, 
in fact, the opinion of the court. We refer to this 
point chiefly on account of the case of Lewis v. Reilly 
(1 Q. B. 349), which the court referred to as supporting 
this view. Now, that case is verysingular. One mem- 
ber of a firm of surgeons, with the sanction of the 





other member, drew a bill in the partnership name, 
and, after the dissolution of the partnership, without 
the consent of the other partner, indorsed it to the 
plaintiff, who knew of the dissolution, for a private 
debt. Now, in the case of a trading firm which does 
draw bills, it has been held that after a dissolution one 
member cannot indorse a bill drawn by the partner- 
ship before the dissolution without the consent of the 
other members (Kilgour v. Finlyson, 1 H. B. 155; Abel 
v. Sutton, 3 Esp. 108; Smith v. Winter, 4 M. & W. 454); 
nevertheless, it was held by the court that the bill was 
well indorsed. The case seems to have been slenderly 
argued, and the ground of defense just mentioned, 
though set up by the plea, seems not to have been en- 
forced in argument, nor were the cases above quoted 
referred to. The court, indeed, say that as to this bill, 
the partners had created an indissoluble partnership; 
but why this should be so in the case of a partnership 
which does not by custom draw bills, more than in the 
case of one which does, is not at all clear. Moreover, 
in that case the bill was taken for a separate debt, and 
in Garland v. Jacomb it is admitted that this would 
have negatived the ostensible authority of one part- 
ner to indorse, which would have arisen had the trans- 
action with the plaintiff been a partnership one. The 
case is one which cannot be relied on except to the ex- 
tent to which it is adopted, as above mentioned, in Gar- 
land v. Jacomb.—Solicitors’ Journal. 


—_——_@—_—. 


DR. KENEALY AND THE COURT. 

The trial of the Tichborne claimant has given rise toa 
number of undignified and intemperate controversies 
between the court and Dr. Kenealy, the counsel for the 
defendant. We give an example which we cut from 
the Law Times, and which that paper says ‘“‘ must be 
preserved as a warning to future generations of law- 
yers.”’ But we are at aloss to see what there is in it 
that will serve as a warning to those likely to need it. 
The English are wont to dwell upon the lack of dignity 
and decorum in American Courts, but we have no hesi- 
tation in saying that had Dr. Kenealy addressed such 
remarks to an average American court, as he has 
addressed to the Lord Chief Justice in England, he 
would not have escaped with a lecture. Here is the 
report: 

Dr. Kenealy.— My object is to show that all these 
witnesses have, one after another, been talked to by 
various persons, and have been influenced in that way. 

The Lord Chief Justice.—Hitherto you have signally 
failed to show that. 

Dr. Kenealy.— That is a matter for the jury and not 
for your Lordship. Your Lordship is perpetually in- 
sulting me from the bench. 

The Lord Chief Justice.— What did you say, sir? 

Dr. Kenealy repeated his words. 

The Lord Chief Justice.—Sir, don’t use such language 
to me, because I won’t bear it. 

Dr. Kenealy.—I consider that your Lordship has in- 
sulted me by what you have said in open court, taking 
into account the number of times it has been repeated. 

The Lord Chief Justice.—You have no business to 
use such language, sir. 

Mr. Justice Lush.—I think it is quite time to put an 
end to this kind of cross-examination. 

A Juror.—It has no effect on the jury whatever. 

Dr. Kenealy.—I am very sorry to hear your Lordship 
say this. I mean toask the jury to suspend their judg- 
ment, and to say whether a number of persons, having 





talked to these witnesses, may not have influenced them 
in what they were going to say. 

Mr. Justice Lush.—When you hear that a witness has 
formed his opinion before he spoke to any one, what 
reason can there be for such an insinuation? 

Dr. Kenealy.—I have no doubt it is the witness’s con- 
scientious opinion, but that is surely not to prevent me 
from questioning him. 

Mr. Justice Lush.—But I think something is due to 
the opinion of the Bench, and as I understand of the 
jury, that a great deal of time is being wasted. 

Mr. Justice Mellor.—I very much regretted, Dr. 
Kenealy, to hear you say what you did to the Chief 
Justice. It is the first time that I ever heard it said 
that a judge was not at liberty to interpose an obser- 
vation of that sort when he considered that a question 
was not regular. I don’t mean to impute to you any 
thing wrong on account of the question which you put, 
but Iam bound to say that the judge has a duty to per- 
form in reference to the examination of witnesses. 

The Lord Chief Justice.—A great many witnesses 
have been called —I really forget how many— with 
regard to this particular matter. The same kind of 
questions have been put to all of them, and nothing 
has been elicited from any one of them to shake confi- 
dence in the opinion which they had formed, whether 
rightly or wrongly, that he isthe man. The witnesses 
make their statement, and it is reduced to writing in 
the ordinary way. I have not heard a single answer 


from a single witness which would lead one to suppose 
for a moment that the witness had formed his judg- 
ment from what had been said to him by one of the 
solicitors for the prosecution or by any one else. I can- 


not therefore help interposing and saying that time has 
been wasted. It is the duty of a judge to interpose 
when he sees that the public time is being wasted; 
and I cannot help saying that it is not consistent with 
decency for a counsel to say that the judge has insulted 
him when he makes such an observation. (Applause.) 

Dr. Kenealy.—I must exercise my discretion, although 
I may be indiscreet in doing so. 

The Lord Chief Justice.—It is not discreet or decent 
for a counsel to address a judge as you have done. 

Dr. Kenealy.—Your Lordship has repeated that so 
often that — 

The Lord Chief Justice (with emphasis, and tapping 
the desk before him as he spoke).—For seventeen years 
have I sat on this bench, and I never had an unpleasant 
word with counsel before I had the misfortune to pre- 
side over this trial. 

Mr. Sergeant Parry.—That is so. 

Dr. Kenealy.—I have done all I could to avoid it. 
(Exclamations of ‘‘ Oh!” from members of the Bar.) 

Mr. Justice Lush.—When I first heard what I have 
heard from you, I must say that I did so with astonish- 
ment that any gentleman of the Bar should have so 
misconducted himself, and I think the offense is much 
aggravated by the fact that the gentleman using such 
language holds the office of her Majesty’s counsel, who 
owe a special allegiance to her Majesty’s Court. 

Dr. Kenealy.—This is not the first time you have re- 
minded me of this, and I have borne more in this court 
than I ever did before. ‘ 

Mr. Justice Mellor.—If this were to occur in any 
other trial, the administration of justice would be very 
much impeded. I remember what that distinguished 
advocate whom you have so frequently mentioned, M. 
Berryer, said with regard to the relations between the 
Bar and the Bench conducing to the dispatch of 
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business. Those relations cannot exist if such things 
as these are to continue. 

Dr. Kenealy.—I have been treated as no other coun- 
sel was ever before treated in any of the courts of 
Westminster. 

The Lord Chief Justice (energetically).—You have 
brought it down upon yourself. Counsel cannot ex- 
pect to violate all the ordinary rules and system of con- 
ducting justice, and to outrage all the rules of pro- 
priety, and not bring down upon himself the censure 
of the Bench. The judges would be wanting in their 
duty if they did not observe uponsuch conduct. (Sup- 
pressed cheers.) 

Dr. Kenealy.—I am quite anxious to pay due atten- 
tion to the censure of the Bench, provided it is con- 
veyed to me in different terms from what have been 
customary with your Lordship. Your Lordship has 
frequently addressed me in the most bitterly offensive 
terms which could be selected. (Indications of dis- 
sent.) I am sorry to have to say so, but that is my 
opinion, and I cannot alter it, whatever may be the 
opinion of others. 

The Lord Chief Justice.—Well, let us go on. 


——_>___—— 
FOREIGN NOTES. 


Queen Victoria has conferred the honor of knight- 
hood on Henry James, Esq., Q. C., M. P., attorney- 
general; William George Granville Venables Vernon 
Harcourt, Esq., Q. C., M. P., solicitor-general; Charles 
Hall, Esq., vice-chancellor; Archibald Paull Burt, Esq., 
chief justice of the colony of Western Australia; and 
on William Henry Doyle, Esq., chief justice of the 
Bahama Islands. —— A Swiss journal states that M. 
Staempfli only accepted the post of arbiter in the 
Alabama arbitration conditionally upon his expenses 
being paid by the Confederation, if not by England or 
the United States. As he does not consider the testi- 
monial given him available for this purpose, this jour- 
nal states that M. Staempfli applied to the Conseil 
Federal to carry out the stipulation, and that the claim 
for his expenses was allowed. 

—_g—_____. 
LEGAL NEWS. 

Mr. James B. Thayer, a prominent member of the 
Suffolk (Mass.) bar, has been appointed royal professor 
of law in the law school of Harvard University. 

Mr. H. C. Rothery, register of the English Court 
of Admiralty, and a member of the commission to 
adjust the fisheries question, is in Washington. 

The committee of the house of representatives to 
examine the work of the revisers of the United States 
Statutes will report in faver of the revision. 

Judge Cooley, of Michigan, is the supervising editor 
of articles pertaining to jurisprudence in the new edi- 
tion of Appleton’s American Cyclopedia. 


Judge Blodgett, of the United States District Court 
for Illinois, has decided that national banks are only 
amenable to the provisions of the currency act, and do 
not come under the bankruptcy act. 


A bill has been introduced in the house of represen- 
tatives and referred to the judiciary committee, which 
requires the clerks and marshals of the United States ~ 
District and Circuit Courts who have received fees and 
emoluments in excess of their legal compensation to 
deposit the same with the treasurer of the United 
States. 
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CODES. 

We beg the reader not to be alarmed by this hack- 
neyed and familiar word. We are not going to advo- 
cate a code, in the sense with which Bentham used 
it, in the first place because we do not think such a 
thing possible, nor, in the second place, desirable if it 
were possible. No infant ever grew in body and 
limbs more palpably than the law is growing to-day, 
and a rigid inelastic vestment, shaped and fitted to 
the present proportions of either, would be as un- 
wise for the one as the other. The great charm and 
excellence of the Common Law is its inherent power 
of expanding and adapting itself to the changing 
wants and condition of business and society. Take 
away that power, and it ceases to be the Common 
Law. But what are we to do with its vastness? 
Who can master and understand it, and what is the 
use of law if common minds cannot find it out by 
study? Law becomes a delusion and a snare if to 
know what it authorizes and what it forbids, what 
one may claim as a right, or should avoid as a wrong, 
he has got to study a couple of thousand volumes. 
It is worse than the statutes of the Roman Emperor 
which he posted indeed in the market place where 
the people came freely together, but so high that 
nobody could read them. The country has got along 
tolerably well thus far, by means of learned courts 
and diligent lawyers, who have been able to bring up 
the past and apply its lessons to the present, and 
thus preserve a continuity and consistency which is 
alike honorable and praiseworthy in both. But how 
much longer can this be true; how much longer can 
the single life, that is vouchsafed to lawyers and 
judges, be adequate to the task of studying, under- 
standing and keeping pace with the law of a single 
State? much less of the family of States, whose com- 
mon law is derived from the same sources, and is 
constantly referred to in tracing and establishing its 
rules, and illustrating their application. 

We have, including Congress and the United States 
courts, some forty legislative bodies building up, al- 
tering and tearing down our systems of statute law, 
and as many courts busy in construing these statutes, 
and declaring the common law, giving us some forty 
volumes of statute law, and an hundred volumes, 
yearly, of judicial decisions. We have, already, at 
least two thousand volumes of American reports, and 





the present condition of the Law is so appalling to the 
student and the practicing lawyer, what condition is 
the next generation to be in, when another two thou- 
sand volumes have been added to the mass? Is each 
court and bar to limit itself to its own local law, and 
the aid it is to derive from its own adjudications, 
withdrawing the States, respectively, from the broad 
field of thought and culture which has hitherto 
marked the action and decisions of their courts? 
or is there some mode by which the law, as it exists 
in each of those States, can be accessible, with com- 
paratively little labor, in a positive dogmatic form, 
without the necessity of comparing and reconciling a 
succession of individual cases which have served to 
develop the principles which enter into the jurispru- 
dence of a State? 

The obvious need of some such expedient, if we 
would have our law a liberal as well as a tolerably 
exact science, has suggested the familiar notion of a 
code. The necessity of doing something seems to 
have originated this as a proposed remedy, without 
looking at its practicability or expediency. In the 
first place, if we could suppose one of our legislatures 
could be induced to create and pay a body of codifiers, 
adequate to the formidable task of reducing the stat- 
ute and common law of any one of our larger States 
to a systematic, symmetrical form and statement, it 
would be, reasonably, impossible to have such a sys- 
tem of law canvassed and understood by any body of 
legislators whom the people might elect. Their ses- 
sions are too brief, they are too much occupied in the 
details of party politics, in thespoils of office, and 
their own local interests, saying nothing of their gen- 
eral want of capacity and experience to act, to pass, 
intelligently, upon such a mass of abstract rules and 
principles. With all that has been said of the neces- 
sity of, at least, a criminal code, and after all that has 
been done looking to such a result, the country is still 
without one, though in Massachusetts such a code 
was prepared by a very able commission as long ago 
as 1845, and a similar one for New York was reported 
in 1850. We, therefore, regard the preparation and 
enactment of a proper code, even if desirable, by any 
of our States, as a thing impracticable, Is there then 
no way of relieving the country and the profession 
from this growing, crushing weight of accumulated 
legislation and adjudication? We do not say the 
remedy is easy, but it seems to us that something ap- 
proximating it might be found feasible, steering clear 
of the difficulties in preparing and enacting a code, 
and yet accomplishing much for which a code has 
been thought desirable. If, for instance, we could 
have the statute and common law of a State, so far 
as it has been ascertained and declared by her courts 
upon any particular subject, collected, arranged and 
stated with institutional exactness in the form of a 
statute, and enacted as such by the legislature, we 
should have the law on that subject posted up, as it 
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were, to that time, and should have a starting point 
in our investigations upon which all would be agreed. 
We should, no longer, have to pore over digests and 
collate decided opinions in order to judge or guess 
what the law is. To do this would require no great 
machinery or complicity. Let some one or two 
men, and, for harmony and consistency, one would 
be the best, be selected to prepare such a statement 
of the law as it is, not as he would have it, upon, say 
mortgages, or wills, or conveyances of lands, and have 
this submitted to the judges of the courts, to see ifits 
statements are correct. And then let the legislature 
pass upon it, enacting it if meeting their approval, 
and we should be able to say as to that subject, what 
the law then is, while it would still be open to change 
and modification, upon the principle of the common 
law, to meet the changes in the conditions of the 
people through which every State is passing. This 
might be repeated, within the convenience of the 
legislature, from time to time, till, within a few years, 
all the important subjects of codification within the 
cognizance of a State will have been passed upon. 
And the more widely this may have been adopted by 
different States, the more readily would the States be 
able to understand and conform to each other the sys- 
tems which prevail there. 

We have neither the space nor the occasion to enter 
into detail upon the plan here hinted at. We have 
said enough to give some idea of what it proposes, 
and the obvious necessity there is of supplying some 
remedy for what every body feels to be a growing 
evil, it is hoped, will command for it whatever atten- 
tion it deserves. 

a 
THREE REMARKABLE TRIALS. 

Three remarkable State trials have been recently 
going on in three different countries, illustrating differ- 
ent national traits in a peculiar degree. We refer to 
the trials of Marshal Bazaine in France, for treason, 
the Tichborne claimant in England, for perjury, and 
Tweed, in New York, for fraud. The first has illus- 
trated the morbid love of glory in the French nation, 
her blind faith in her own invincibility, her ignorance 
of the march and significance of events, and her eager- 
ness to seize on an individual scape-goat for every 
national defeat, which, to them, is synonymous with 
dishonor. The second illustrates the English grit and 
pluck in the person of the accused, the traditional re- 
spect for aristocratic institutions which is part of 
the theory of the government, the patience and per- 
sistence used in the investigation of private rights, 
and the love of fair play which is the inheritance and 
property of the common people. The third illustrates 
tlie comparative indifference of the better classes to 
the management of public affairs, and their long and 
patient submission to the most shameless and corrupt 
usurpations of power by individuals, in a country the 
theory of whose government is republican, and the 
final terrible re-action and utter overthrow of the 





usurpers, nce the popular back has felt the 
burden of the “last straw.” 

It must be admitted that the French do not bear 
reverses well. They do not shine in misfortune. 
Glory is their aliment, and success is essential to 
their equanimity. Some one has remarked that in all 
Napoleon’s proclamations to his army, there is not a 
word about duty, but glory is the theme; while in 
those of Wellington every thing is made of duty, and 
glory has no place. The French nation could never 
have borne the reverses under which the great Fred- 
erick staggered for so many years, nor those which 
so persistently pursued the northern States of our 
Union during the first years of our great civil war. 
If the French had been on the defensive on Mont 
St. Jean, instead of being the assailants, the battle of 
Waterloo would have been decided much earlier in 
the day, and without any help from Blucher. There 
is always a traitor in every great defeat of the French 
arms, treason in every overwhelming misfortune. 
It was Grouchy at Waterloo, it was Bazaine at Metz. 
In the particular instance under consideration, we 
doubt not that in the national chase the hunted is 
nobler than the hounds, and that history will do jus- 
tice to a soldier who was faithful, if not great. It is 
quite instructive to note in the same newspaper col- 
umn that tells us of the cries of exultation with which 
the mob received the news of Bazaine’s conviction, that 
when the steamship Ville du Havre went down, her 
crew saved themselves almost to a man, and left the 
helpless passengers, not one of whom was brought off 
by the steamer’s boats, to sink in the vortex of the 
vessel, or be picked up by the boats of the neighbor- 
ing English ship. The avidity with which France de- 
mands a victim for national calamity is inexplicable, 
and the satisfaction with which she accepts the sacri- 
fice is disgusting to an Anglo-Saxon mind. As to 
the trial, the event being foregone, all the dramatic 
proprieties were observed. There was the customary 
“effusion” on all sides; the prisoner’s advocate used 
himself up with the affecting nature of his rhetoric 
and the violence of his oratory before he completed 
his task; the victim received the news of the inevita- 
ble result with entire composure, and to him, as to 
Cambronne at Waterloo, was at once attributed a 
short but sublime speech which he never made, and 
which every body in France knew at the time that 
he never made; and after the victim had thus been 
resolved on, the immolation was waived, and so the 
national magnanimity was displayed as well as the 
national honor vindicated. In all this sublime farce 
appears one singular gleam of sense. The president 
of the tribunal, the Duc d’Aumale, who had sojourned 
much in England, and frequented her courts, and 
learned to admire the behavior of the English judges 
on the bench, announced that he emulated their ex- 
ample, and intended to conduct himself without bias 
against the accused. In this particular he departed 
from the custom of his office. The glory of the French 
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judge is to produce conviction ; the duty of the Eng- 


lish judge, even when the accused was allowed no 
counsel, was always to protect the prisoner from 
wrong, and now is to hold the beam in equipoise. 
From this hysterical court-room, it is a relief to 
cross the channel, and there in the Tichborne case 
we find the most remarkable trial ever known. The 
witnesses are numbered by hundreds rather than by 
scores or dozens ; the length of the speeches of counsel 
is measured by weeks rather than by hours, and that of 
the trial itself by months rather than by days or weeks. 
We understand that the jury, who, before the trial, 
were strangers to one another, have become the most 
intimate friends, and have contracted matrimonial 
alliances among their children. It is quite certain 
that unless Parliament interferes with a pecuniary 
grant in their behalf, those of the jury who are de- 
pendent on the prosecution of business will suffer 
very great damage in their material interests. It is 
to be feared, too, that Dr. Kenealy, the claimant's 
counsel, will irrecoverably lose his temper in one of 
his frequent sallies of passion. But after all, that 
gentleman is deserving of great sympathy, single 
handed as he is against the crown prosecutors, en- 
gaged in an action in which it takes him three weeks 
to state his case to the jury, and enlisted in behalf of a 
client whom he finds it necessary to stigmatize, al- 
though claiming to be an English baronet, as a rogue 
and a brute. If the claimant is an impostor, it seems 
quite likely that he may be an unconscious one. 
He evidently believes himself Sir Roger, and he 
knows so much of the affairs of that individual that 
he may well be pardoned for entertaining the delu- 
sion, especially when he has the authority of the 
mother of the baronet in question for saying that he 
is the man. To our republican vision, the contest 
seems to have resolved itself into a struggle of appa- 
rent right against power. The people evidently look 
on it in that light, and have constituted themselves 
the retainers for the accused, supporting him with 
their sympathy and generous pecuniary contributions. 
The case is a remarkable one, also, on account of the 
frequent collisions between the prisoner’s counsel and 
the judges. We dare say Dr. Kenealy’s temper 
is rather irascible by nature, and has become some- 
what worn in the prolonged conflict, but we cannot 
refuse our admiration of the indomitable and manly 
pluck with which he stands up for what he conceives 
to be the rights of his client and his own privileges 
as counsel. Nothing nobler has been heard since 
Erskine, than some of his utterances on this point. 
As for the judges, we will use our Yankee privilege 
of “guessing” that it was not from them that the 
Duc d’Aumale derived his useful lesson on the proper 
demeanor of the judge. Their conduct has frequently 
savored of the tyrannical, and we think that they 
have, on several ocvasions, been in danger of affording 
testimony to the correctness of Samuel Weller’s ob- 
servation, that he never knew a magistrate who didn’t 











85 
SSS 
a 


commit himself twice as often as he committed any- 
body else. 

Perhaps we have already sufficiently characterized 
the trial of Tweed. His conviction is one of the 
healthiest symptoms of the well-being of this republic 
that we have seen in many a day. It argues the ex- 
istence of such a thing as a public conscience, a 
national sense of decency and honor. A few years 
ago the accused was the most powerful and one of 
the richest men in the State of New York, and to-day 
he is a convict in a convict’s garb in a prison. Since 
the abolition of slavery, and the crushing of the rebel- 
lion, there has been nothing so apparently impracti- 
cable and so triumphantly secured as this result. The 
course of Tweed’s trial, like that of the claimant's, 
was marked by encounters between counsel and the 
bench. Perhaps we ought not to criticise the conduct 
of the presiding judge in punishing counsel for con- 
tempt, when we are ignorant of the contents of the 
paper handed to him by them, and which constituted 
the alleged contempt. But this is an ignorance which 
we share with the rest of the world. Enough has 
been divulged to show that it was a protest against 
his presiding in the case for the alleged reason of his 
bias against the prisoner, imbibed on a former trial. 
If this were couched in respectful terms, as we pre- 
sume from the circumstances that it was, we do not 
see why its authors should be fined. We should regret 
to have it established as a precedent that a prisoner 
could not say, in a respectful manner, to his judge 
that he feared he was biased against him, and that he 
should prefer to be tried by somebody else. One cir- 
cumstance alone leads us to suspect that counsel were 
not quite clear of their own innocence in the maiter, 
and that is, the tameness with which they submitted. 
Again, we cannot defend the personalities employed 
by the judge against the prisoner in his sentence. 
Human nature has certain rights, however erring. 
Aside from these particulars, the conduct of the judge 
in this trying position was most exemplary, and we 
are not disposed to be severely critical when the re- 
sult worked out was so greatly favorable to the cause 
of morals, justice, and public decency. The trial has 
also done much to confirm the advocates of the jury 
system, and to silence those who object to it. The 
agreement of the jury was probably quite unexpected 
to the majority of observers, and the independent, in- 
telligent, and conscientious action thus manifested, 
will do much toward re-establishing the public confi- 
dence in the integrity of New York juries, and the 
effective administration of justice in her courts. 

—__>————_——-_ 

The President has sent the following nominations to 
the senate: United States Attorneys, Caivin G. Childs 
for Connecticut; Gabriel C. Wharton for Kentucky; 
Archibald Sterling for Maryland; J. B. C. Drew for 
the Northern District of Florida; O. A. Myers for the 
Southern District of Florida; Nathan Webb for Maine; 


H. B. Swoope for the Western District of Pennsylvania; 
Geo. R. Peck for Kansas. 
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CURRENT TOPICS. 


The unfortunate muddle with regard to the Chief 
Justiceship continues. In compliance with a letter 
from Mr. Williams, in which that gentleman talked 
about “ the flood-gates of calumny ” and like nonsense, 
the President withdrew his nomination. On Friday 
week he sent to the Senate the name of Mr. Caleb 
Cushing. .This nomination created, if any thing, more 
astonishment than that of Mr. Williams. It seemed 
likely at first that Mr. Cushing would be confirmed 
without delay and without serious opposition, and 
the Judiciary Committee were nearly unanimous in 
favor of it. But very soon a strong opposition began 
to manifest itself both among members of Congress 
and throughout the country. Prominent administra- 
tion papers denounced the nomination, and the New 
York Times declared that in case of its confirmation 
“a great danger will menace the nation and a lasting 
disgrace will be attached to President Grant's second 
term.” The intellectual and professional qualifications 
of Mr. Cushing are conceded, but the objections urged 
were, first, his advanced age; second, his alleged de- 
ficiency in what is termed “moral force, elevation of 
tone, sincerity of principle, and consistency ;” third, 
his political record and “ questionable position respect- 
ing constitutional questions growing out of the war.” 
The first two were but slightly pressed, and were un- 
doubtedly thrown in for relief. The third was the one 
that came most strongly home to the bosoms of his 
opponents. It was gravely asserted that his accession 
to the high office ‘‘ would imperil the nation,” would 
lead to an “ overthrow of all the good results brought 
about by the war,” and “ would defeat the very objects 
to accomplish which the Republican party was 
formed.” This was conceding toa Chief Justice a 
power which he never has had in this country, and 
which he is never likely to have. The Chief Justice 
is but one of nine, and in the determination ‘of any 
question presented to the court, of no greater influence 
than any of his associates. The present Supreme 
Bench is largely Republican, and entirely committed 
to the great constitutional reforms which that party 
inaugurated, and there is scarcely a possibility that 
the complexion of the court on these questions will 
be changed during the few years that remain to Mr. 
Cushing. So that any cry of danger either to the 
nation or to universal liberty and civil rights was noth- 
ing but a ridiculous bug-bear. 


We cccepted the nomination of Mr. Cushing in a 
spirit of meekness and resignation, not because we 
believed he was the best man for the place, but because 
we believe that he is as good as we are likely to get. 
He is a man of great ability and a lawyer of great 
learning. He is an authority on questions of consti- 
tutional law, and is probably not excelled in his 
knowledge of the theory of our government, and in 
familiarity with its political and constitutional history. 





Such attainments would, properly used, be of great 
value on the Supreme Bench. But he is apparently 
deficient in some of those characteristics which help 
to make the great judge — evenness of temper, dignity 
and earnestness of character, fixed and conscientious 
convictions. He is looked upon as something of a 
legal Bohemian, and he very clearly lacks that prestige 
and respect which should belong to a Chief Justice. 
But we have not seen it denied that as a judge of the 
Supreme Court of Massachusetts, he acquitted himself 
with honor, and we are sure that very few sensible men 
will doubt that he would have made an abler and a 
better Chief Justice than Mr. Williams would have 
done. 


But the opposition was so strenuous, that the Presi- 
dent was compelled to withdraw the nomination 
on Wednesday. The note to the Senate gave us 
the cause for withdrawal, “information” that had 
reached the President since the nomination. This 
note was accompanied by a dignified letter from Mr. 
Cushing to the President, requesting the withdrawal 
of his name, and indignantly denying that he had ever 
been disloyal in thought or act to his country. It 
may be idle to indulge the hope that the President 
will gather wisdom from his two swift defeats. 
During the summer, so far as there was any con- 
current sentiment on the matter, it was mainly in 
favor of Mr. Justice Miller. His nomination would 
have been received with decided approbation on all 
sides. He was conceded to be in every way fitted 
for the position, and it would hardly be saying too 
much to say that he was the choice of the people ; 
but the people’s way was not the way of the Presi- 
dent, and so in place of a learned, experienced and 
able man, he attempted to elevate one so palpably 
unfit for the position, that public opinion compelled 
him to give way. And now public opinion has forced 
him to the same strait a second time, and we trust 


‘that he may have judgment and discretion enough 


to send to the Senate the name of Samuel F. Miller. 


The raid of the Supreme Court of Utah on Mor- 
mondom has again met with defeat at the hands of 


the Supreme Court of the United States. The Su- 
preme Court of Utah, some time ago, decided that 
the attorney-general and the district attorneys elected 
by the legislature of the territory were not entitled 
to prosecute persons accused of offenses against the 
laws of the territory, but that such offenses could 
only be prosecuted by the attorney of the United 
States for said territory. The Supreme Court of the 
United States has reversed that decision. The court 
held that, under the organic act of the territory and 
the law passed in pursuance thereof, the proper busi- 
ness of the attorney appointed by the President re- 
lated only to cases in which the United States is 
concerned. The court further held that the long 
usage in this and the other territories supported this 
construction and should be given its due weight by 
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the court. This decision settles the question also as 
to the marshals, and by analogy that as to the juris- 
diction and authority of the Probate Courts. The 
Supreme Court of Utah has succeeded in blocking 
the wheels of justice in that territory for over two 
years. Crimes have gone unpunished and criminals 
untried. It may be that after two such serious de- 
feats as in this case and that of Englebrecht, the 
court will conclude to leave the reformation of Utah 
to Congress, and to content itself with its legitimate 
duties. 


A meeting of the Bar of the Third Judicial Depart- 
ment was held in Albany on the 7th inst., to take 
action in reference to the death of the late Judge 
John M. Parker. Many prominent members of the 
Bar were present, and expressed their high apprecia- 
tion of the ability and learning of the late judge, and 
of the purity and integrity of his character. The 
resolutions adopted will be found in another column. 


Judge Busteed of the United States District Court, 
for the State of Alabama, has addressed a pamphlet 
of five pages to each member of congress in regard 
to Mr. Hoar’s resolution for an inquiry. Speaking of 
that resolution, he says: “If it is fashioned after the 
model of the wooden horse of the Greeks, I am 
ready to meet any accusation it contains when it 
shall come from its concealment. I ask only one 
favor from your hands, and I ask this as much in the 
interest of justice and fair dealing as for myself. It 
is, that in any investigation you see fit to institute, 
that I be allowed to confront my accusers and cross- 
examine them before your committee. This was 
granted me by both of the judiciary committees of 
the former congress. It was all I asked then. It is 
all of mere grace I shall ever ask from any committee 
of inquiry.” 


The World, having declared that “ consistency as a 
politician is not a necessary qualification for fairness 
as a judge,” and that “Justice Story changed his poli- 
tics before he was elevated to the bench,” Mr. George 
Ticknor Curtis sent to that paper a letter, denying 
the statement as to Justice Story. Mr. Curtis says 
that Judge Story was from a very early age an active 
and ardent Democrat or Republican, as the term then 
was, and that, as a politician, he was excessively dis- 
liked by the dominant Federal party in Massachusetts, 
and that his politics impeded his professional success 
to a very remarkable extent, until his learning, abil- 
ity and purity overcame such adverse influence. In 
1811, at the age of thirty-two, he was appointed by 
President Madison a justice of the Supreme Court of 
the United States, without any change having taken 
place in his party relations or political opinions. The 
Federalists received the appointment with extreme 
disgust, and predicted that this young Story would 
turn out a bad judge. After Judge Story’s elevation 
to the bench Mr. Curtis says, he abstained entirely 





from all public expression of his opinions on political 
subjects except on one occasion—when in 1819 at 
his home in Salem, he attended a meeting relating to 
the Missouri Compromise, and made a speech in favor 
of absolute prohibition of slavery in the territories. 


The new series of Supreme Court Reports is creat- 
ing something of a havoc among the old reporters. 
Mr. Barbour ended his series at the commencement 
of the new year, and now Mr. Lansing has resigned 
his office as “State Reporter.” Mr. M. T. Hun, of 
the Albany Bar, has heen appointed his successor by 
the Governor, the Secretary of State, and the Attor- 
ney-General, under the act of 1869. In view of the 
fact that the constitution, as it now stands, contem- 
plates the appointment of the reporter by the judges, 
it would have been at least courteous for the State 
officials to have consulted the judges before making 
the appointment, and especially those holding the 
General Term at the time, in Albany, but we are in- 
formed that the opinion of no one was asked. There 
seems to be a persistent determination that the judges 
shall not have a voice in this matter of a Supreme 
Court reporter. To bolster up the appointee of the 
State officers, a bill has been introduced into the 
Senate requiring lawyers having cases before the 
General Term, to give an extra copy of their case 
and points to the clerk, and requiring the clerk to 
forward such cases and points, together with certified 
copies of the opinions, to the reporter. We are of 
the opinion that even should this become a law it 
will utterly fail to accomplish the object which its 
promoters hope to accomplish. 


In volume sixth of the Law Journal we gave a 
list of the decisions of the Court of Appeals from its 
incorporation to June, 1872. This list was received 
with such favor by the profession, that we continue 
it in this number down to the time of the adjourn- 
ment of the court in November last. We have com- 
pleted and will shortly publish the decisions of the 
Commission of Appeals during the same period. 


++ 


NOTES OF CASES. 

In Re Clemens, 2 Dillon, 532, it was held that an 
accommodation indorser of negotiable paper, whose 
indorsement is in no way connected with the business 
of the indorser, cannot be forced into bankruptcy for 
suspending and failing to resume payment of such 
paper. Such paper is not “Ais commercial paper” 
within the meaning of the ninth clause of section 39 
of the bankrupt act. This is thought to be the only 
decision of a United States Circuit Court upon this 
point. In Re Nickodemus, 3 Bankr. Reg. 55; Innez v. 
Carpenter, 4 id. 139, opinions were expressed to the 
same effect, but on the other hand are Re Chandler, 4 
Bankr. Reg. 66, and the decision of Judge Treat in 
the same case of Re Clemens, 8 Bankr. Reg. 279. 
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The power of the local agent of an insurance com- 
pany was considered in several cases in 2 Dillon’s 
Circuit Cgurt Reports. In Baubie v. dina Ins. Co., 
156, it was held that a local agent of a foreign insur- 
ance company, empowered to solicit insurance, re- 
ceive premiums, and to issue and deliver policies, has, 
in favor of third persons dealing with him in good 
faith and without notice of any restriction on his 
authority, power to bind the company by parol as 
well as by written contracts for insurance, and may 
thus bind it by parol contract to renew the policy 
from time to time during the plaintiff’s ownership of 
the property. In Hening v. The United States Ins, 
Co., 26, a similar decision was made, and also that 
the charter of the defendant, which directs that “all 
conditions of policies issued by the company shall be 
printed or written on the face thereof,” and that cer- 
tain named officers ‘‘shall sign the policies or con- 
tracts made by order of the board of directors,” did 
not prevent the company from making oral contracts 
of insurance. In the same case, before the Supreme 
Court of Missouri, 47 Mo. 425; 4 Am. R. 332, it was 
decided, that under the charter no verbal contract of 
insurance could be made; but Dillon, J., held that 
that decision was not binding upon the United States 
court, as the contract was one relating to general 
commercial law. The same rule as to the power of 
local agents to make verbal contracts of renewal was 


also held in Zaylor v. Germania Ins. Co., 282. 


Commonwealth v. Vermont & Massachusetts R. R. 
Co., 108 Mass. 7, was an indictment under a penal 
statute to recover of defendants a fine for the use of 
the widow and children of one J., upon the averment 
that said J. was killed through the gross negligence 
of the defendants. The defendants, in consideration 
of a certain sum to be paid by J., and his agreement 
to supply the passengers on oue of their trains with 
iced water, issued to him a season ticket for his pas- 
sage on their regular trains, and permitted him to 
sell popped corn on all their trains. The ticket con- 
tained a condition that ‘‘the corporation assumes no 
liability for any personal injury while in a train to 
any season ticket holder.” The court held that J. 
was a traveler and not a servant of the corporation, 
and that the condition on the ticket was no defense. 

——__—_- ¢———— 
THE LATE JUDGE PARKER. 

At a meeting of the members of the Bar of the Third 
Judicial Department, held in Albany, on Wednesday 
the 7th inst., Judge Boardman presiding, the follow- 
ing resolutions were adopted : 

Resolved, That the sudden removal, by death, of the 
Hon. John M. Parker, one of the justices of the Su- 
preme Court of this State, is a loss to the bench, and 
may properly be deemed a public loss. In early 
life he won the confidence of an intelligent and dis- 
cerniug people, and represented them in the halls of 
congress. He soon exhibited those traits of character 
which unmistakably indicated an adaptation for a 





judicial position, and in 1859, by the suffrages of the 
people, he was elevated to the office of a justice of the 
Supreme Court. Continuing in that office from that 
period to the close of his life, he maintained the even 
tenor of his way, but ever on the ascending scale of 
merit, until he reached the summit of judicial stand- 
ing and public confidence. 

Resolved, That extended legal acquirements, com- 
prehension of mind, clearness of statement, concentra- 
tion of thought and devotion to his official trusts, 
coupled with stern integrity and untiring industry, 
adorned his character as a jurist with a lustre which 
commands our admiration. 

Resolved, That his published judicial opinions, de- 
livered from time to time in the Supreme Court and in 
the Court of Appeals, embracing a period of about 
thirteen years, are a proud memento to his erudition, 
research and ability, and will abide while our jurispru- 
dence endures. 

Resolved, That in his public as well as in his social 
life, he was distinguished by his modest demeanor, his 
uniform courtesy, kindness of heart and genial disposi- 
tion, crowned with a noble Christian character, which 
attracted the deepest regard, and will ever prompt a 
reverence for his memory. 

Resolved, That a copy of these resolutions, signed by 
the chairman and secretaries, be transmitted to the 
family of the deceased. 

Resolved, That the General Term of the Supreme 
Court of the Third Judicial Department, of which the 
deceased was a member, be requested to direct these 
resolutions to be entered in the minutes of the court. 

These resolutions were presented to the General 
Term in session in Albany, by Hon. H. Ballard. Pre- 
siding Justice Miller said: 

The death of Judge Parker is an event that cannot 
failto awaken the profoundest sorrow. For nearly 
four years prior to his decease an associate justice of 
this General Term, the sudden termination of his use- 
ful life is not only a great public loss, but to myself, as 
his sole survivor in this court, a personal bereavement. 
Upon an occasion like the present it iseminently proper 
that an official record should be made of the apprecia- 
tion of his character and of the high esteem with which 
he was regarded by the profession of which he was for 
so longa period an honored and distinguished member, 
and by his associates on the bench of the Supreme 
Court, which for many years he adorned. This court, 
therefore, with feelings of deep sorrow approves of the 
request made that the proceedings of the bar be entered 
upon its record, and most heartily sympathizes with the 
regret that has been expressed at his loss, the respect 
which has been shown for his memory, and the high 
eulogiums which have been pronounced upon his char- 
acter. 

After considerable experience in public life Judge 
Parker, for nearly fourteen years prior to his death, 
filled the position of a justice of the Supreme Court of 
this State, where he distiuguished himself for his learn- 
ing and ability, and commanded the confidence and 
respect of the bar and the entire community. He 
possessed a well-balanced and logical mind, and was 
deliberate, patient and discriminating in searching for 
the hidden treasures of the law and in the elucidation 
of the truth. No judge was ever more industrious, 
indefatigable and conscientious in the performance of 
his judicial duty. He readily comprehended the strong 
points of an intricate case, and presented them with 
great force and clearness. His mental characteristics 
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were well adapted to detect the sophistry of an argu- 
ment and to expose its fallacy and unsoundness. His 
opinions are models of perspicuity and close logic, and 
evince the unceasing labor of the student, and the 
learning of the scholar and the jurist. He was endowed 
with an innate sense of justice, and no combination of 
circumstances could induce him to hesitate in a manly, 
fearless and independent expression of his views, and 
in an honest and faithful discharge of his whole duty. 

Personally he was singularly unpretending and unos- 
tentatious. Ever quiet and reserved in his demeanor, 
he was amiable and gentle, with a heart overflowing 
with human kindness and was possessed of all the 
characteristics that distinguish the true christian gen- 
tleman and the high-toned,upright and impartial judge. 
While the members of this court most heartily sympa- 
thize with the mourning family of the deceased in this 
great affliction which has befallen them, they feel that 
they have sources of consolation in the remembrance 
of an unsullied public career, and what is of far higher 
value, in the bright record of a pure and blameless life. 

The motion to enter the proceedings upon the min- 
utes is granted, and as a further mark of respect the 
court will now adjourn. 


LETTER FROM JUDGE POTTER. 
SCHENECTADY, January 7, 1874. 


To the Hon. Theodore Miller: 

DEAR Srr— Your notice to me of the meeting of the 
bar this day, to testify their tribute of respect to the 
memory of our deceased associate and friend, the Hon. 
J.M. Parker, found me in the midst of an engage- 
ment, and the time too short to allow me to be with 
you and participate in that sad and sorrowing duty. 
It may be truly said a good man, a worthy citizen, an 
honest and an able judge, has been suddenly struck 
down in the midst of his day of usefulness. It was 
not my pleasure to have known much of Judge Par- 
ker personally, until our association as members of the 
General Term Courts in the beginning of the year 
1870. From that time until his life was so abruptly 
and unexpectedly terminated, I had learned to love 
him as a man and to admire him as a model judge. 
Few judges in this State have left upon its history a 
life presenting a more uniform example of industry, 
perseverance and integrity than Judge John M. Par- 
ker. He was a man of much more than ordinary vigor 
of mind, highly educated in his profession, was labori- 
ous in his research, ‘sound and logical in his conclu- 
sions, accurate in analysis, and boldly firm in declaring 
results. In the performance of his official duties, he 
was cautious, but patient, kind and courteous; in the 
ascertainment of truth, persevering and indefatigable, 
willingly and cheerfully performing his whole duty. 
Socially, by habit, reticent and unpretending, yet, with 
his confidential associates he could unbend from this 
habit, and draw from his resources of learning that 
which made him a delightful companion. In truth he 
was a man of enlarged understanding, noble impulses, 
warm heart and an honest mind. In my short ac- 
quaintance with him, I may truly say he entirely won 
my heart and secured my most affectionate regard. 
Nothing could have been more grateful to me than the 
mournful pleasure of uniting with you in paying my 
feeble tribute to his memory. We have left to us only 
this pleasing reflection that after an active, useful and 
honored life he has passed from its busy scenes in the 
full Christian hope of a glorious immortality. Let us, 
then, who survive, by his sudden departure, be re- 





minded of that inexorable law that the time is ap- 
pointed for us also to die. And may it be ours, when 
the summons shall call us to depart, to leave this dis- 
tracted world as hopefully and as honored as has our 
lamented brother. 
Very truly, yours, 
PLATT POTTER. 
———- <> eo —- -—— 


COURT OF APPEALS ABSTRACT. 
BROKER. 


Commissions from both parties.— Plaintiff brought 
this action to recover commissions earned by him as 
a real estate broker in effecting an exchange of certain 
premises owned by defendant for certain premises 
owned by another. The evidence showed that both 
parties had placed their property in his hands, and 
both were notified that he was employed by the other, 
and with this knowledge each agreed to pay him com- 
missions. Plaintiff brought the parties together, and 
through his aid an exchange was effected. At the close 
of the evidence, defendant moved to dismiss the com- 
plaint, on the ground that a broker could not take 
commissions from both parties; this motion was 
denied. 

Held, no error; that if defendant employed plaintiff 
and agreed to pay him commissions, with notice that 
he was also employed, and was to be paid by the other 
party, the agreement could be enforced, and that plain- 
tiff could recover the commissions agreed to be paid 
from both. Rowe v. Stevens. Opinion by Folger, J. 


COMMON CARRIERS. 


1. This action is brought to recover damages for in- 
juries received upon one of defendant's cars. It appear- 
ed that defendant, the E. R. Co., issued to plaintiff a 
commutation ticket, between Jersey City and Nanuet, 
an intermediate portion of the route was over the track 
of the N. R. Co., the ticket was headed N. R. R., 
and was given on the surrender of another bought of 
the N. R. Co., between Jersey City and Granton, a 
station on the N. R. Co., and on payment of the ad- 
ditional charge. Both companies- carried passengers, 
and ran trains to and from the depot of the E. R. Co., 
at Jersey City. There was no distinction in the trains 
which commuters could take. Two days in each 
month, commutation tickets were sold for stations on 
either road, at the office of the N. R. Co., and on other 
days at the office of the E. R. Co. Plaintiff took a 
regular passenger train at Nanuet for Jersey City, the 
car was marked N. R. R. On entering the depot at 
Jersey City, the locomotive was detached. Plaintiff 
arose from his seat in preparation for leaving. The 
cars moved on through the depot and struck with great 
force against a bumper, injuring the plaintiff. It was 
admitted on the trial that the relations of defendants 
to each other, were defined by written contracts, which 
they, upon notice, refused to produce. A verdict was 
rendered against both defendants. Held, no error; 
that while the proof to establish a joint interest in de- 
fendants was slight, yet there was some, and defend- 
ants knowing the truth and omitting to speak, every 
inference warranted thereby, should be taken against 
them, that the evidence of negligence on the part of 
defendants was sufficient, and no ground for imputing 
contributory negligence to plaintiff. Wylde v. North. 
R. R. Co. of N. J. & the Erie R. Co. Opinion by An- 
drews, J. : 

2. Where one party to an action knowing the truth 
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of a matter in controversy, and having the evidence in 
his possession, omits to speak, every inference war- 
ranted by the evidence offered will be indulged in 
against him. A party toacontract, in an action thereon, 
has a right to pursue the real principal with whom he 
contracted, and the fact that some of them do not ap- 
pear therein, and that their interest is not disclosed by 
the contract, does not prevent him from showing that 
they were jointly interested therein. Ib. 


EASEMENT. 


This action was brought to recover damages for the 
alleged wrongful obstruction, by a fence and other 
erections, of a roadway, in which plaintiff claimed a 
right, and to compel the removal of such obstructions. 
E., who was the common source of title, conveyed first 
to defendant, bounding his iand upon a road or street; 
the deed also contained a covenant, that the grantee 
should keep open as a sidewalk for the use of the ad- 
joining land a strip fifteen feet wide of the premises 
conveyed, bordering upon said roadway. E. conveyed 
the remainder of his land to plaintiff, with a right to 
the free and unobstructed use of said roadway, but 
prior thereto the strip of land had been fenced in and 
a portion of it built upon by defendant, with the knowl- 
edge and assent of E. These were the obstructions com- 
plained of. 

Held, that plaintiff had no cause of action; that the 
permission by E. to make the erections, being incon- 
sistent with the continuance of the easement, worked 
an extinguishment thereof; that plaintiff could not re- 
call the right or claim any benefit under the agreement 
by which it was granted. Cartwright v. Maplesden. 
Opinion by Allen, J. 


INSURANCE. 


This action was brought to recover damages of the 
defendant, suffered by plaintiff as administrator of 
Anna Minch, deceased, by reason of a conspiracy and 
fraudulent representations, whereby plaintiff was in- 
duced to insure the life of the deceased, and to pay the 
loss after her death. The complaint alleged in sub- 
stance that about March 17th, 1869, the deceased, being 
at the time incurably diseased with a cancer, with her 
husband, and Dr. Potter, plaintiff's medical examiner, 
combined to defraud plaintiff by procuring an insur- 
ance upon her life. They represented that she was 
then in all respects a first-class healthy risk and safely 
insurable. After the death of the insured, her said 
husband and Dr. Potter falsely represented to plaintiff 
that her death was caused by pneumonia or inflamma- 
tion of the lungs. Plaintiff believed these representa- 
tions, and paid the insurance to defendant. 

Held, that to maintain such an action, fraud in 
obtaining the policy, unknown to plaintiff at the time 
the money was paid, or when the fraudulent represen- 
tations to obtain the money were made, which were 
designed to and did have the effect of preventing in- 
quiry, must be proved. It is sufficient to establish, by 
direct evidence, or by circumstances from which the 
jury may infer it, that the policy was obtained by 
fraud, for which the insured was chargeable alone or 
in connection with others. So if it be obtained by the 
fraud of an agent of the insured, the benefit of the 
fraud cannot be retained and the party be relieved 
from the fraudulent means by which it was obtained. 
The rule which charges a principal with the knowledge 
of his agent, is for the protection of ignorant third 
persons. If a person colludes with an agent to cheat 








the principal, the latter is not responsible for the acts 
or knowledge of the agent. Nat. Life Ins. Co. v. Minch, 
Adm’r, ete. Opinion by Church, Ch. J. 

2. A breach of any warranty in an application must 
be insisted upon by the insurer, when a claim is made 
for the execution of the contract, or it will be deemed 
to have been waived. Mere ignorance of a fact which 
would have enabled a company to defend on account 
of such breach, is not such a mistake of fact as will 
enable it to recover back money paid upon the policy. 
Ib. 

NUISANCE — DAMAGES — EVIDENCE. 

1. Action to recover damages for an alleged nuisance. 
Plaintiff owned a lot in Buffalo, upon which two houses 
were situated. Defendant, about seventy-five feet 
from plaintiff's premises, carried on the business of 
tanning and boiling putrid animal matter in such a way 
as to create 2 nuisance and offensive smells, to such 
a degree as to render plaintiff's houses nearly unfit for 
habitation, by means of which she was unable to rent 
one of her houses at all for a portion of the time, and 
for the residue of the time was obliged to rent it 
for aless sum than she could have otherwise. The evi- 
dence showed that other houses in the vicinity were 
affected in the same way. Defendant moved for a non- 
suit on the ground that, as the nuisance was common, 
no one could maintain an action for his particular in- 
jury, the only remedy being by indictment for the 
common injury to the public. 

Held, that the motion for a nonsuit was properly de- 
nied ; that plaintiff had a cause of action against defend- 
ant for erecting or maintaining the nuisance, although 
numerous others had sustained a like injury with him- 
self. Francis v. Schoellkopf. Opinion by Grover, J. 

2. Also held, that the proper measure of damages, 
where one maintains a nuisance upon his lands which 
renders the premises of his neighbor disagreeable and 
uncomfortable, is the difference in their rental value 
free from the effects of the nuisance and subject to 
it. Ib. 

3. Evidence that, in consequence of the number of 
persons employed in the business creating the nuisance, 
the commercial and rental value of the injured prem- 
ises is enhanced, is not proper in reduction of damages. 
Ib. 

4. Also held, that as to offensive matter coming from 
defendant’s tannery, and placed upon a vacant lot ad- 
joining, when the tannery was in defendant’s possession 
and under his control, the presumption would be that 
it was placed there by defendant. Ib. 


PLEADING. 


Action brought by a judgment-creditor of W. and 
T., the latter being the husband of defendant, to reach 
certain real estate, which, as the complaint alleged, 
was procured by T. to be deeded to his wife, who gave 
a bond and mortgage for the purchase-money, which 
T. subsequently paid, the same being done with intent 
to defraud the creditors of T. There was no averment 
in the complaint that executions were issued upon 
plaintiff's judgments. Defendant demurred for defect 
of parties, and that the complaint did not state facts 
constituting a cause of action. The demurrer was 
overruled by the court below. Held error; that plain- 
tiff could not invoke the aid of equity to collect his 
debt until his legal remedies have been exhausted. 
Decided upon authority of Ocean National Bank v. 
Olcott, 46 N. Y. 12. Allyn v. Thurston. Per curiam 
opinion. 
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UNITED STATES SUPREME COURT. 
ABSTRACTS FROM 16 WALLACE. 
PARTIES. 


1. Where a State is concerned, it should be made a 
party if it can be so made. If it cannot be, the case 
may proceed to a decree against its officers. Davis v. 
Gray, 203. 

2. Making an officer of the State a party does not 
make the State a party, though a law of the State may 
prompt the officer’s action, and stand behind him as 
the real party in interest. To make a State a party 
the bill must be shaped with that view. Ib. 

3. Where a minority of stockholders and bondhold- 
ers of arailroad company seek to set aside, as fraud- 
ulent, a sale made through the co-operation of the 
residue of the stockholders and bondholders with the 
trustees of a mortgage on the road, and an amicable 
foreclosure, a bill by the minority to set the sale aside as 
collusive, must make not only the purchaser a party, 
but also the consenting stockholders and bondholders. 
Riton v. Railroad Company, 446. 

PATENTS — ASSIGNMENTS OF, ETC. 

A patentee of certain machines, whose original 
patent had still between six and seven years to run, 
conveyed to another person the “right to make and 
use and to license to others the right to make and use 
four of the machines” in two States “‘ during the re- 
mainder of the original term of the letters-patent, 
provided, that the said grantee shall not in any way 
or form dispose of, sell, or grant any license to use the 
said machines beyond the said term.’’ The patent 
having, toward the expiration of the original term, 
been extended for seven years, held, that an injunc- 
tion by a grantee of the extended term would lay to 
restrain the use of the four machines, they being in 
use after the term of the original patent had expired. 
Mitchell v. Hawley, 544. 

PRESUMPTION. 


Where, on an information for breach of the internal 
revenue laws, the record shows that an answer of a 
claimant was stricken out by the court, in a case in 
which he was entitled to a trial by jury, and judgment 
rendered against him as upon default, this court will 
not presume that the order was passed for good cause, 
unless enough is shown in the record to warrant such 
aconclusion. Garnharts v. United States, 162. 


PRINCIPAL AND AGENT. 


A person having entered, January 23d, 1866, into a 
contract with the government to purchase, as its agent, 
“cotton which formerly belonged to the so-called 
‘Confederate States’ now in the possession of indi- 
viduals in the Red River country (concealed),’’ was not 
precluded by the fact of such agency and during it 
from buying other cotton in that region not formerly 
belonging to those so-called States; he having discov- 
ered, when he went to the region, that there was no 
cotton upon which his contract operated, and his con- 
tract not obliging him by its terms te devote his whole 
time to the business of the agency, nor from buying 
cotton if of a kind not such as was described in his 
agreement. Tweed’s Case, 505. 


RAILWAYS 
Are public highways, and though undertaken by 
private corporations may, in certain cases (if the legis- 
ature authorize it), properly be aided by counties with 





money raised by taxation, and given as a donation to 
assist the building of the road. Olcott v. The Supervi- 
sors, 678; St. Joseph Township v. Rogers, 662. 


REBELLION, THE. 


1. Where one of the Southern States made to a rail- 
road company a large grant of lands, defeasible if cer- 
tain things were not done within a certain time by the 
company, the fact that the so-called secession of the 
State and her plunging into the war, and prosecuting 
it, rendered it impossible for the company to fulfill the 
conditions, in law abrogated them. Davis v. Gray, 203. 

2. However, though the conditions were thus abro- 
gated in law, the court acting on an equitable view 
held the company to a performance of them, as near 
as might be. Ib. 

8. The points adjudged in Texas v. White & Chiles 
(7 Wall. 700), and Texas v. Hardenberg (10 id. 68), stated 
and limited, and the declaration made that — notwith- 
standing what may have been said in those cases about 
the act of the Texas legislature, passed January 11th, 
1862, when the State was in rebellion, repealing a 
former act passed before the rebellion, which declared 
that certain negotiable bonds (bonds payable to bearer) 
of the United States, and given by the United States 
to the State of Texas, should not be available in the 
hands of any holder until indorsed by the governor of 
Texas,— the repealing act was valid as to bonds issued 
and used for a lawful purpose, and that the title of the 
State to such bonds, without indorsement, passed to 
the holder unaffected by any claim of the State, 
Huntington v. Texas, 402. 

4. Where land was sold to the ‘‘ Confederate States” 
during the rebellion, and was captured by the United 
States, it became on the extinction of the Confederacy, 
and without further proceeding, the property of the 
United States, and could be properly sold by them. 
Such sale rendered any proceeding under the confis- 
cation acts against the persons who owned the land 
prior to sale to the ‘‘ Confederate States,’’ wholly im- 
proper. United States, Lyon et al. v. Huckabee, 414. 


RES JUDICATA. 


Where, in ejectment, a special verdict has been found 
and judgment entered on it in the court below for the 
plaintiff, which judgment, in an appellate court, is set 
aside with directions to enter judgment for the de- 
fendant, the special verdict cannot, on the plaintiff’s 
bringing a second ejectment upon a subsequently 
acquired title, be used to establish a fact found in it, 
as ex. gr. the heirship of one of the parties under whom 
the plaintiff claimed. Smith v. McCool, 560. 


SHIPS. 


1, One on the high seas is to be considered, on a 
question of conflict of jurisdiction between courts of 
two States, as part of the territory of the State in 
which she is registered and where her owner resides. 
Crapo v. Kelly, 610. 

2. Are subject, for the purposes of taxation, to the 
laws of the port where the vessel is regularly regis- 
tered and belongs. The temporary enrollment of a 
vessel as‘a coaster in the port of another State does 
not give a right to such other State to tax her. Mor- 
gan vy. Parham, 471. 


TAXATION OF SHIPS, 


The State in which is the home port of a vessel, that 
is to say, the port where she is regularly registered and 
nearest to which her owner, husband, or acting and 
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managing owner usually resides, is the State which has 
dominion over her for the purposes of taxation. Mor- 
gan v. Parham, 471. 

TRIAL BY JURY. 


Presumptions as to the regularity of proceedings not 
indulged to deprive a person of. Garnharts v. United 
States, 162. 

—_-aeo—_—_ 
BOOK NOTICES. 


The Le Pa ete et ats ar 
land.” In four volumes—vols.J and II. New York: 
James Cockcroft & Company, 1873. 

That Lord Campbell’s “ Lives of the Lord Chancel- 
lors”’ is better known and more extensively read than 
this work is easily explainable, on the ground that the 
subjects of the former were, in the broadest sense, pub- 
lic men, occupying, many of them, a foremost place in 
the political history of England, and having direct con- 
nection with the most exciting political events. The 
office of Chancellor is largely a political office; that of 
Chief Justice a judicial office simply. In explaining, 
in his preface, why he has not ventured ‘to draw the 
Chief Justice at full length in a consecutive series,”’ 
Lord Campbell said: ‘‘ The chancellors, although some- 
times insignificant as individuals, were all necessarily 
mixed up with the political struggles and the historical 
events of the times in which they flourished, but Chief 
Justices occasionally had been quite obscure till they 
were elevated to the bench, and then confined them- 
selves to the routine of their official duties, were 
known only to have decided such questions as ‘‘ whether 
beasts of the plow taken in vetito namio may be re- 
plevied.” 

But the lawyer will find in the lives of the wearers 
of the “Collar of S. 8.’ more entertainment and 
instruction, we imagine, than in the histories of the 
occupiers of the ‘‘ Marble Chair.”” From a legal stand- 
point the office of Chief Justice is the more important, 
but Lord Campbell, himself a Lord Chancellor, has, 
perhaps, not unnaturally, magnified the office of the 
Chancellor. 

Notwithstanding some serious faults, Lord Camp- 
bell’s rank as a biographer is among the first. A suc- 
cessful advocate and a distinguished judge, his fame 
will be perpetuated by his contributions to biographical 
literature long after his speeches and his decisions are 
forgotten. The importance and dignity of his subjects, 
the easy, animated flow of the narrative, and the happy 
managements of details —of lights and shades — give 
an interest to his works that is sometimes wanting in 
even abler biographies. 

The office of Chief Justice, or as it was originally 
called, of Chief Justiciar, was of Norman origin and 
came to England with William the Conqueror. The 
Anglo-Saxon idea was against centralization, and jus- 
tice, before the days of William, was administered by 
local magistrates on democratic principles. The courts 
of the ** Hundreds,” the county courts, and, in very 
important cases, the ‘* Witenagemote,” which was a 
sort of local senate, administered justice to England. 

William brought with him the Chief Justiciar, 
who presided over a grand central tribunal called 
the ‘Curia Regis’’ or ‘Aula Regis,’’ made up of 
the great officers of State. The ‘Chief Justiciar”’ was 
next to the king in power and authority, and the ruler 
of the realm when the king was beyond seas. Odo, 
the first Chief Justiciar, was the son of the beautiful 

Arlotta, the tauner’s daughter of Falaise, the mistress 








of Robert of Normandy and the mother of the founder 
of the royal lineof Egland. The only case tried before 
Odo, so far as appears from the reports, was that of 
Gundulph v. Pechot, a contest between Church and 
State for certain lands, and in which the State won. 
This first Chief Justice was of little account in law, 
but in war, in political intrigue and in priestcraft he was 
something of an adept. Odo was followed by de War- 
renne and de Benefacta, who were jointly appointed to 
the office, and whose only memorable act was the inven- 
tion of a new punishment for disturbers of the peace 
—the cutting off of the right foot. Flambard, who 
held the office under Rufus, was the first to hold court 
at Westminster, where, since, the Superior Courts of 
England have been held for775 years — a concentration 
which has,,perhaps, largely contributed to the ascend- 
ency which English law and lawyers have so long 
enjoyed. 

Among the more immediate successors to the office 
of Chief Justiciar, was one of royal blood — afterward 
Henry [I— who actually presided in the Aula Regis 
for six months. It was he who caused the death of 
Thomas 4 Becket, whose title to a saintship Henry the 
Eighth, generations after, caused to be investigated by 
proceedings of quo warranto. 

The first lawyer of any distinction who held the office 
of Chief Justice was DeGlanville, whose reputation 
has come down even to our day, and whose “ Treatise 
onthe Laws and Custums of the Kingdom of England” 
is sometimes cited as an authority. 

Prior to this time the Chief Justiciar was a more 
powerful and important official than the holder of the 
Great Seal, but it afterward came to take a second 
place in political precedence. That, though shorn 
of its former splendor, it had its attractious is evident 
from the fact that Richard the First, and some of his 
successors, succeeced in selling the office for a goodly 
sum — Hugh Pusar paying for it ‘a vast price.” 

Geoffrey Fitzpeter, who held the office under both 
Richard I and John, is memorable mainly from his 
position as one of the dramatis persone in Shakes- 
peare’s K1nc JOHN. 

Skipping a long list of names, some of which, had we 
time and space, we should be glad to at least chronicle, 
wecome to Heury the Eighth’s time and to one whose 
bad qualities entitle him to notice — John Fitz James, 
who chiefly distinguished himself, before his promotion 
to the bench, by ‘“‘ dancing before the Judges, playing 
the part of the ‘Abbot of Misrule,’ and swearing strange 
oaths,’’ and after his promotion to the bench by putting 
to death Fisher, Bishop of Rochester, and Sir Thomas 
More; and by other atrocities extraordinary even for 
that age and reign. 

Again, after a considerable break we come to Sir 
James Dyer, of Queen Mary’s reign, who was only 
Chief Justice of the Common Pleas, but who is entitled 
to especial honor as the first English lawyer who wrote 
for publication ** Reports of Cases.” 

Wray and Popham are names suggestive to the law- 
yer, but we have only space for a few words of one 
other whose name and reputation has overshadowed all 
his predecessors and successors upon the King’s Bench 
— Sir Edward Coke. He is obviously a favorite with 
his biographer as he has been an object of profound 
reverence to succeeding generations of lawyers. How- 
ever, it seems to us that no one can put down the record 
of his life without a feeling of profound contempt — 
contempt for the meanness and avarice that character- 
ize almost every page of his history. His insufferable 
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arrogance would bear, in Lord Campbell's words, ‘* no 
brother near his throne;’’ as Attorney-General he un- 
scrupuously stretched the prerogatives of the Crown, 
was utterly regardless of public liberty, and perverted 
the criminal law to the oppression of individuals; to 
reconcile himself to the King he sacrificed the honor 
and the happiness of his daughter to Villiers, the con- 
temptible favorite of James. As a judge, as a champion 
of parliamentary rights, and as a legal writer Coke is 
unquestionably entitled to the gratitude of posterity, 
but as a man he is worthy of but slight reverence. In 
a notice of this kind we have not the space to put in 
words the impression that the career of Lord Coke has 
made upon us, and perhaps, in justice to ourselves, we 
should have said nothing, but we hope sometime to be 
able to return to the subject and to make our meaning 
clear. 

Many of the brightest names among the Chief Jus- 
tices of England— Hale, Pemberton, Holt, Mansfield 
and others — we are compelled to pass by for the time. 

This edition of the ‘‘ Lives of the Chief Justices” is 
a most excellent one— excellent in type, in paper and 
in binding —and one which we can heartily commend 
to our readers. 


of Fire Insurance Decisions in the courts of Great Bri- 
tain and North America, by H. A. Littleton and J. 8. 
Blatchley. With additional notes to the second edition, 
by Stephen G. Clark. Third edition revised and enlarged 
by Ciement Bates of the Cincinnati Bar. New York: 
Baker, Voorhis & Co., 1873. 

This work has proved exceedingly useful to the pro- 
fession and is likely to continue so to prove, although 
we believe that in mattor of convenience it could be 
considerably improved. The chronological arrange- 
ment has several disadvantages, while the absence of 
catch words or leading lines adds to the difficulty of 
examination. Aside from these matters, this Digest 
is every way commendable. The present editor has 
added 362 cases, chiefly covering the period between 
1868 and ending with June, 1873. He has stated the 
principles decided clearly and concisely and has re- 
tained the dicta properly indicated. The book presents 
the law of fire insurance in a compact and convenient 
form. 


The Central Law Journal (St. Louis) commenced with 
the year. It is to be under the editorial management 
of Judge John F. Dillon, assisted by Mr. S. D. Thomp- 
son. It is of the quarto size, and is to be issued weekly. 
We have received the first two numbers, and find them 
quite equal to our expectations. The ability of Judge 
Dillon, as a writer on legal topics, will give to the 
Journal a wide influence. 


—_—__>—__——__ 
A LITERARY SHERIFF. 


A correspondent in Wiscousin sends us the fol- 
lowing: 

We saw, in a late number of your JoURNAL, the 
return of a constable upon a summons which amused 
us. We have here, in Rock county, a literary sheriff. 
He lately had occasion to serve summons and complaint 
in a mortgage foreclosure case, upon several defend- 
ants residing here. Plaintiff’s attorney, who resides 
in the neighboring town of Whitewater, supposed the 
defendant Lovejoy to be a married man, and sent 
copies to be served on his wife. The inclosed is the 
draft of the sheriff’s return, which has fallen into our 





hands, and is at your disposal. We are assured that 
the return is a copy of this draft. We can account for 
the literary proclivities of our county executive only 
partially: Once, when Senator Sumner was here and 
lectured, our sheriff took out his buggy and gave the 
Senator a ride. 


STATE oF WISCONSIN, ; 

County or Roox. } as 
I certify, that on this 27th day of December, 1873, in 
said county, I duly served the within summons and 
annexed complaint upon the defendants, J. L. Comp- 
ton and wife, by leaving with said defendants, re- 
spectively, copies thereof; and on the same day I duly 
served said summons and the annexed notice of object 
of suit upon the defendant Allen P. Lovejoy; and 
have made diligent search and inquiry for the defend- 
ant ‘* Mrs. Lovejoy, his wife,’’ but have not been able 
to find her, but have found a half dozen maidens (once 
fair) who have each, during the last decade, hoped, 
and even expected, to become the defendant, last above 
named (but woman, like man, isdoomed to disappoint- 
ments). ‘The best laid schemes o’ mice an’ men gang 
aft a-glee.”” I have also inquired of the said “‘ Allen 
P.” for his said wife, but he denies all knowledge of 
her. I proposed to him to hold the papers till after 
the holidays, hoping that he then might be able to 
point her out to me, but he gives no encouragement, 
and gravely suggests that the plaintiff discontinue as 
against his said wife, for the following reason, to wit: 
“That at fifty no man easily finds a woman beautiful 
as the Houries, and wise as Zobeide,” and that he 
verily believes, that at the end of a dozen more years, 
he, too, like an elder son of Hassan, will have to say, 
“Tinquired and rejected, consulted and deliberated, 
till the sixty-second year made me ashamed of wishing 
to marry. I have now nothing left but retirement; I 
have always resided in the same city; with the highest 
expectations of connubial felicity, I have lived unmar- 
ried; I am going to die a Bachelor within the walls of 

Bagdat.”’ 8. J. M. Purnam, 
Sheriff Rock County, Wis. 


—_——_—_@—____. 


THE NEW YORK BAR ASSOCIATION. 


The Bar Association of New York city held its an- 
nual election of officers on Tuesday evening. The fol- 
lowing officers were elected: 


President, William M. Evarts; Vice-Presidents, 
Samuel J. Tilden, Charles W. Sanford, Edgar S. Van 
Winkle, Joshua M. Van Cott, Stephen P. Nash; Cor- 
responding Secretary, William Allen Butler; Record- 
ing Secretary, Augustus R. Macdonough; Treasurer, 
Edward Mitchell ; Executive Committee,Charles Tracy, 
Andrew Boardman, Benjamin K. Phelps, Henry H. 
Anderson, Francis L. Stetson; Committee on Admis- 
sions, Henry E. Howland, Martin L. Townsend, Henry 
D. Sedgwick, William R. Darling, Hamilton Odell, 
Oliver P. Buel, Cadwalader E. Ogden, Stephen H. Olin. 
The Library Committee reported the total number of 
volumes in the library to be 6,747, being an increase of 
7i2 over the number at the corresponding period of 
last year. The Irish Reports are completed and the 


English Reports nearly so. The expenditures for 1873 
were $43.142.21, and the balance to the credit of the 
library fund was 3678.60. The Treasurer reported a 
balance of $12,885.48 to the credit of the association, 
after which the meeting adjourned. 
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NOTES AND QUERIES. 


Eprrors Law JouRNAL.— In what manner (election 
or appointment) is a vacancy in the office of county 
judge and surrogate, in a county of less than forty 
thousand inhabitants, to be filled, on the expiration of 
incumbent’s term by reason of his arriving at seventy 
years of age; and if, by election, when is successor 
to be elected; and for how long a period does the suc- 
cessor hold, under either appointment or election in 


such case? 
——$—$——$< 


NOTES. 


Mr. Clark Bell, in his address before the” Medico- 
Legal Society of New York, on the occasion of his as- 
suming the presidency of the society for the second 
term, announced that the effort inaugurated last year 
to found a complete library on medical jurisprudence, 
was progressing most favorably, with every assurance 
of success. Our readers will remember that we called 
public attention to the very praiseworthy efforts of Mr. 
Bell and this society last year in this direction. We 
regard it as a commendable project, and are certain 
that the leading men of the bar must naturally feel a 
great interest in planting in New York city a complete 
library which shall contain every known or published 
work upon medical jurisprudence in the English, French 
and German tongues. The address of Mr. Bell con- 
tains a complete list of the donations thus far made to 
this object, with a list of the volumes already con- 
tributed. 

The following is a summary of the business trans- 
acted in the United States courts for the Southern 
District of New York during 1873: United States Dis- 
trict Court — Admiralty, revenue and internal revenue 
suits begun, 304; disposed of, 149. Common law and 
equity side, 250 suits begun; disposed of, 63. Bank- 
ruptcy side, 105 voluntary, and 636 involuntary peti- 
tions filed, making a total since the first petition was 
filed on June 1, 1867, of 4,540. Discharges in bank- 
ruptcy, 89; adjudications, 245. United States Circuit 
Court, Common law side, 47 suits began, exclusive of 
suits under the internal revenue act and suits against 
the collector of the port for alleged illegal exactions of 
duties. Equity side, 251 suits begun, 48 motions for 
injunctions heard, and 40 granted. Appeals in Ad- 
miralty, 24 brought, and 32, including some of 1872, 
disposed of. Appeals taken to the Supreme Court of the 
United States, 21. Reviews in bankruptcy, 15 brought 
and 9 disposed of. Criminal side, 80 indictments 
found and 137 cases tried and disposed of. Warrants 
issued by Commissioners White, Stillwell, Shields, 
Betts and Osborn, 245. 


We have frequently called attention in these columns 
to the inexpediency of placing the pardoning power in 
the hands of the executive. Governor Hartranft, of 
Pennsylvania, in his message, spoke of the matter as 
follows: ‘A year’s experience in the exercise of the 
pardoning power has confirmed me in the opinion, ex- 
pressed in my inaugural, that it is unwise and unjust 
to impose this responsibility upon a single individual. 
The importunities of distressed relatives, the personal 
appeals of men of character and reputation, the incon- 
siderate and indiscriminate manner in which petitions 
are signed by responsible parties, the absence of pro- 
tests in almost every case, and the disproportion be- 
tween the éffense and the penalties frequently imposed, 
are all calculated to embarrass and prevent a right con- 





clusion. When it is considered, also, that the execu- 
tive, in any application, is forbidden to enlist his sym- 
pathies, while his discretion is presumed to be the 
proof against ingenuity and falsehood, the perplexity 
of the situation can readily be conceived. 


We learn from a contemporary that the General Term 
of the Supreme Court of New York has recently deci- 
ded a point of considerable interest relative to the cer- 
tificates of checks. The case was The Marine National 
Bank v. The National City Bank. The action was to 
recover money paid under an alleged mistake of facts. 
Lunt Brothers gave to a stranger their check upon the 
Marine National Bank for $25, payable to the order of 
Henry Smith. The next morning a person purchased 
gold of Derrippe & Co. and offered in payment the 
same check, which had then been altered, or “ raised,”’ 
to $4,679.96. Before delivering the gold, Derrippe & Co. 
required the check to be certified. It was taken to the 
Marine Bank, and by it certified as ‘“‘good.”” There- 
upon, Derrippe & Co. received the check and delivered 
the gold. The check was indorsed by Derrippe & Co. 
(the name of Henry Smith, the payee, having been 
erased and that of Derrippe & Co. inserted before they 
received it), and deposited by them in the defendant’s 
bank, and was cleared through the clearing-house the 
following evening. During the day the plaintiff dis- 
covered the check had been altered, and demanded of 
the defendant a return of the money. The action was 
tried by a referee, who found the facts, and gave the 
plaintiff judgment The decision of the referee is now 
reversed, the court holding, Judge Monell delivering 
the opinion, that the present case differs from all other 
cases of similar character on which plaintiff rested his 
right to recover, in that in all such cases the checks 
were raised after certificate, while in the present case 
it was done before certificate, the certificate succeeding 


the alteration. 
pase NEY Cees es 


LEGAL NEWS. 


Governor Hartranft, of Pennsylvania, granted forty- 
five pardons last year. 


It is reported that Judge Durell, of Louisiana, has 
placed his resignation at the disposal of the President. 


Charles 8. Fairchild, Esq., of the firm of Hand, Hale, 
Swartz & Fairchild, of Albany, has been appointed 
deputy attorney-general of this State. 


Hon. H. L. Palmer, who was elected, in November 
last, county judge of Milwaukee county, Wis., will be 
appointed attorney of the Chicago and Northwestern 
road. 


The Ohio constitutional convention has received 
from one of its committees a bill conferring the right 
of suffrage on women. This article is to be submitted 
to a vote of the people as a separate and distinct clause. 


Hon. Reverdy Johnson has been retained by Attor- 
ney-General Williams as special assistant to the 
attorney-general in controversies between the govern- 
ment and the various telegraph companies. 


The Senate has confirmed the following nominations: 
United States Marshals, George P. Foster for Vermont; 
Thomas P. Ochiltree for the Eastern District of Texas; 
Archibald Sterling, Jr., for Maryland; Lunsford L, 
Lewis for the Eastern District of Virginia; Calvin G. 
Child for Connecticut; Gabriel C. Wharton for Ken- 
tucky. 
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TITLE OF CAUSE. Judgment. Date of decision. 
Court below. | Court of Appeals. 
pS ee eee 39 How. 481.....| ..cccecccccccceee Affirmed ....... February 11, 1873 
Abbott v. N. Y. C. & H. R. R. R., and 

499 other cases agst. sameappellant.| ..............200| csecccccccccceess a- dismis’d| November 12, 1872 
BT RR eee 50 N. Y. 673 ....| Affirmed ....... November 19, 1872 
Abrams, People ex rel. v. Commis- 

I Ser .-| May 6, 1873 
Allen v. Mercantile Mut. Ins. Co..... ..| February 18, 1878 
Allerton v. Allerton.................. November 12, 1872 
Allyn v. Thurston (2 cases)........... June 10, 1873 
American Bible Society v. Knox..... ..| January 1873 
Anderson v. Van Tassel.............. September 23, 1873 
Ansonia Brass and “ee Co. v. N. 

Y. Lamp pone fers avessanecetndd June 10, 1873 
Agee v. Liverpool, etc., Steamship 

kinciel sentsccnedineenen Affirmed ....... May 13, 1873 
Bea S. Th< Ts COMBE Th Bhi el .nssopeccsccscscs) noeccescccesveses Affirmed ....... June 10, 1873 
Arnold v. Robertson................+ 3 Daly, 298...... 50 N. Y. 683 .... we dismis’d| December 1872 
pS PCIE ERE EER PPO RES 2 REE rmed ....... December 3, 1872 
BE I UD incncasisccccol waccsucssscucesesl nakacébnessieeee Affirmed ....... June 3, 1873 
eT’ Ae e SS ee eee eee 50 N. Y. 694 Affirmed ....... December 24, 1872 
BE ys SEE ocnedecccsdevesésscseth ws0esceesdceessech ehanebbeasbblbuds Reversed ....... September 23, 1873 
ESS: ST Te 50 N. Y. 662 Reversed ....... November 24, 1872 
EE SE! PORTIIEIIER g Fe a yr Riddeed September 30, 1873 
6 00044 teen OI aarcdidesensnduddl mhenabantanedecda Affirmed ....... September 1872 
sn cn as cep kieeel etneccdectadsaené 50 N. Y. 689 Agee a dismis’d| December 17, 1872 
Sins n aca ncatgnspelnt aceakabicdbesedsl cacqscdesmnscesos ified ....... January 1873 
Barry v. Mut. — PE SA saenkktensd ieadtaédiibleshel esatdsotoscwcsacs Ap dismis’d| October 10, 1878 
Basford, Matter of............ccceees 63 Barb. 161.....| .................| Affirmed ....... December 17, 1872 
Beuey. NY. & Hariom RR otteitsiods 5 Lans. 436; 
Abb. “N. Ss. me 
SEs 86). ntccceenndce ences A 1 dismis’d| February 11, 1878 
Beach v. Rapnetie (order). .cccoccsece 64 Barb. 506. SR FEES Affirmed ....... May 1873 
Beattie v. Niagara Co. Savings =. 41 How. 137..... 50 N. Y. 685 Affirmed ....... December 10, 1872 
Bichrich v. N. Y. C. & H. R. R. R...} 64 Barb. 299.....) 22... .cccceeecees Reversed ....... November 19, 1872 
Beemer v. First National Bank......) ..cccccccccccccce| coccccccccccccces Affirmed ....... September 23, 1873 
Bennett v. Stevemson............e000) seeeeee Biccdccsse] sasnsinnosenoueea Reversed ....... October 10, 1878 
SE Us FEIN ah <Wonarnndeeeseendedl 9005 s0sd0seceeess 40 N. Y. 345; 
(& F ee Affirmed ....... May 6, 1873 
Board Commissioners, Pilots, etc. v. 
SE GUase DActneaneeeinsacasydl sess Sbaaccsnedesdl 64000s00c0eseeses Affirmed ....... May 6, 1878 
Commissioners Washington 

tS ci idcculi a Dewidl éépdeconctascainel sasnasesdaaéocron Affirmed ....... February 4, 1873 
Board of Education, te. SE EE 9 ae Ap) dismis’d|) November 18, 1873 
EE Os MEN 5 5055.505.0c0cseS8 A écndnscccsscnscoe! 650060090600e0000) SeebeEse June 1878 
NE GEIR ho coccccnccassebeegecd 00c0cesescccs cece) 060006006000e0806) SE wdecene September 23, 1873 
Bolton, People ex rel. v. Albertson 

ka sieiethes ca cA MMEM Adéascncsssccsoesl socenteesetssecca Reversed ....... November 11, 1878 
Booth ° v. Farmers & Mechanics’ Nat. 

Dt Didi ieibclet< shikihRGGll oneesccsdgneedse<ct éneneseecavedsove Reversed ....... Bocentay 3, 1872 
Boston & A. R. R. v. President, etc..| 5 Lans. 461......| . ......s.se+ee0e Affirmed ....... May 6, 1878 
Boston & A. R. R., Matter of (order) btetotiaedioarindl oan ‘pdthdbadaasaien versed ....... November 11, 1878 
Bosworth v. Vandermaker ..........| .......sceccceces! coceceeeceeeeeee,| Affirmed 212522 November 11, 1878 
Boughton v. Boughton .............-. 42 How. 11; 40 

RR Pevererrerrrrr ee Appeal dismis’d ber 3, 1872 

ER a Rion cence csetbuhedl <cnnsekesbsaseseel ckesnsiecaunaseeset versed ...... September 30, 1873 
Bowling Green Bank v. Todd .......| ........eee0eee ERA Affirmed ....... ay 6, 1873 
Bowman v. y ane eaeneng DOGM incdinssvcassangdl 6¢ixaesudcsaseve Affirmed ....... ptem 28, 1873 
} amt thas. cil eatineedd th abecndadbedmandlt deddmaba awe baad ffirmed ....... September % 1873 
12, 1872 
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Court below. Court of Appeals 

ee IR ooo occidiiccccce] cocccensscesteces]  seccccccceccccces Affirmed ....... November 26, 1873 
GN DIMI s 6 ois 65 60k 0d 0c Care ded] (ecccccvedonececen] ceccbcebs cece secs Affirmed ....... January 21, 1873 
Brown V. Leight .........scceccccscccs| coccccvcccccccces 49 N. Y. 78..... Ap dismis’d| December 3, 187? 
Brown, Peo ex rel. v. Green SEVSGOL CSL eKECeSeeSEEs] C0600060000806068 Affirmed ....... February 11, 1873 
as ks tesa Coceneesececesges] | Gacbeceeacesoeses Affirmed ....... September 30, 1873 
Bryan v. Gwin.......s.00- Cececcse] soccccccccccccnce] sovcccceccvcosese Affirmed ....... February 18, 1873 
PED Ge WMO oo ccccccc ccc csce] coccccccccescccce] secccccecccesecce Ap dismis’d| October 10, 1873 
Bucking, Matter of, v. Dowling .....| .....cceccseeceee| coceceeeecseecees Affirmed ....... May 6, 1873 
Budd v. Sinclair .................0 Bal ¢e0ccecceseéeseeel cntageenseneaaat’ Affirmed ....... November 12, 1872 
Bulger v. N. Y. C. & H. R. R. R.....| cece eee eee eeeeee 50 N. Y. 693....| Reversed ....... December 24, 1872 

inc dc once ctaccel S0bscacnggecepege!, Ceensccevcsoteses Affirmed ....... September 23, 1873 
Bullis v. Montgomery ..............- S Tames. THB. ..0ks| cvcccccvccscccces versed ....... November 26, 1872 
Bullis v. Gage DEC h cdsxockdnbests<dibdeaenath antnadosl oceguecsuceieeges Modified ....... December 24, 1872 
ds nines csdbacas bbbe] 660bCscccbodddcee] cccdscccccceqpecs Affirmed ....... September 23, 1873 
eapenen. i tcthe ceili deifel sccecestessdgabael s>ncenesevcaued versed ....... December 17, 1872 
rade 5 cpaenaceeeseeks) 05666000h4cedsesel) begecece snes esos Reversed ....... May 20, 1873 
Carpenter v. Blake.................+- 2 Lans. 206...... 50 N. Y. 696 ....| Reversed....... December 24, 1872 
Carpenter v. O’Dougherty...........| «-+-+seeeeeeeeeee 50 N. Y. 660....| Affirmed ....... November 12, 1872 
QOPPONSER WT. TROSS......ccccccccccccce] cecccccccccccsese 50 N. Y. 682....| Affirmed ....... December , 1872 
tee nidacanacdgadeceesed Bs Ga saiel ccd: dabdedisseen Affirmed ....... February 18, 1873 
I Accs cccnccedsesccecel s0evccescessensss] coccccsceceeseces Affirmed ....... October 7, 1873 
ED vcccobccassdl socesastsccccessal soscesicesesssess Affirmed ....... June 10, 1873 
Cary v. PE indoccascectUdldeude] covcccccccocccess) soccesctecisslocse Reversed ....... February 4, 1873 
Central Bank of Brooklyn v. Ham- 

St MRT tc cndebased ecbecice] Cocccccecesceessel covecccoccccecese Reversed ....... November 12, 1872 
NE PE MPOOUED oo cc ccccdstsiecss] ccccccccccccccees 50 N. Y. 666....| Affirmed ....... November 12, 1872 
pd of Rochester v. Hayden et al..| .......-..ccceeee| coccccccccccceces Affirmed ....... December 17, 1872 

of Rochester, People ex rel. v. 
vden et al. (two cases).......... Affirmed December 24, 1872 
City of png = Ws TENG. sesiccees January 21, 1873 
Cockroft v. Claflin................... June 10, 18,3 
Cohen v. N. ¥ » Mut. Life Ins. Co.. January 21, 1873 
Coleman v. a 0 RSE OE FS! ee | Peer Appeal dismis’d| December 24, 1872 
Coleman v. People.............6. s+ 1 N. Y. Sup.; 
Addenda, 3. ecescbbévccbinods Reversed . -| November 18, 1873 
SE Wa Pe Ms DME ccccccce] cccccccccccccscos] isecsscccecccosese Affirmed .. .| September 23, 1873 
i i cckdenendscecnash Secccceccascesecs 50 N. Y. 687....| Affirmed December 17, 1872 
EE SSG ED *. .. ccccccecececc! mécsvcosssedsiues Reversed November 19, 1872 
Cm. nag of oN People ex rel. 
ME, La scashetpshtdinil acncedhigetcetsddl ncccocsdecciesees Affirmed ....... May 6, 1873 
Camas Central Park, Matter of..... 60 Barb. 132; 61 
Barb. 40; 63 
Barb. 282; 4 
Lans. 467; 41 
SS eee Affirmed ....... November 26, 1872 
Congregation Shaaer Hashmon v. 

PME cacccceresbbisbsed] Socecceevcesecses 5ON. Y. 664....| Reversed ....... November 12, 1872 
ED cbs ceeGbbsbcd] soccccivecicctess] sooscocccsseesees Affirmed ....... November 12, 1872 
I En ccccansdibehcbes| secce coccsevesses 50 N. Y. 679....| Affirmed ....... November 26, 1872 
Continental Nat. Bank v. Nat. Bank 

ena LEUESUGLE ehentgoncccecoves| covers eeeseseenes Affirmed ....... December 17, 1872 
Cook v. —- OE EMUEINS 6l waccccccccccoencel Ocmediete stsdeend Affirmed ....... January 28, 187 
Cook v. SM ccihccGhiPAbileal Cocsekchascosanclh hivsercetecséaupes Affirmed ....... May 6, 1873 
Cooke “ CH Mest CGMEGUaedl vecscroecnceseedel o1essnetsbese te Reversed ....... September 23, 1873 
ye ND CU aancccdl cccnceccecceccenel beswsssccesescoes Reversed ....... June , 1873 
BE Wo MN Sebi ccecccccscccssccccs 43 How. 492; 2 

Sweeny, 491; 
12 Abb. N. 8. 

ee beercntivnd o+++++-| Reversed.......| September 30, 1873 
Seen WT. WeGUOGD TR. TR. OO...00) wccccdccccccdscd] soccccccccececees Appeal dismis’d| May 6, 1878 
Costello v. 8 ie siscccddéecteetbel 110sdcnscseseeene Appeal dismis’d| November 18, 1873 
at cced éccccccecscccanesl $s0cacansctantens Appeal dismis’d| November 12, 1872 
ae MEE acaccndtbibecbil cocccescceccesecs 41 N. Y. 219....| Appeal dismis’d| May 13, 1873 
eh rh, Mis GMB deccd ccacsccoceceseces] secccccécessccens versed ....... December 24, 1872 
nn on DEUCLUL AE ccsccucaccceceuasl dcoceceecusenvens Appeal dismis’d) November 19, 1872 
Cushman v. pases eS Oe FR rmed ....... February 11, 1878 
ES Ms GMDCESESACCEE ceccccdcccccescse] sccccccuenecéeuns Affirmed ....... February 11, 1878 
cn incssccCStSeSUeds cvccndssdecsieseel 600ccecescsseenss Affirmed .... .. February , 1873 
ities nicecenhesh tGadk 4o0nnehietinakeadl.descescen: <éectun Affirmed ....... September 23, 1873 
Gch acceccctbWesscdd) cocecccaseecseees| cosccccesecsccses Affirmed ....... April 1, 1873 
Dae lencchidedesdl Gréucctecacedonasl doecaenusseseséeh Affirmed ...... +} June 1873 
peyton EE EDS CEN USENEEEE dccccccccsssecsesl Keccescsecssenees versed ....... December 3, 1872 
i Rina cccccccetbssbeddl cocecsccssosccees 5ON. Y. 695 Modified ....... December , 1872 
Dichel, ey RESTS POPE PI ree: versed ....... May 6, 1873 
Diez, Matter of (order)............... 2 Pe Pee Affirmed . ..... November 12, 1873 
Disbrow v. Garsia (order) ........... fe A ee Affirmed ....... ay 6, 1873 
Disbrow, Matter of (order)..........| ...ccccccccccccce| socccccuccccscees Affirmed ....... May 6, 1873 
i i dion can cik NESE scccceccccescestsl coccsecccesocesed Affirmed ....... May 6, 1873 
Doubleday v. Kress (order). .........) ...cccccccccccccch coccccccccccecces Affirmed ....... December 8, 1872 

SR 6c cccdtOURdEOds ceccsccedccccccceh c0cesesccsscscecs) AME Cccve’ October 10, 1878 
eee ae SC ‘ ean 

bo CMM ede ce cccccccadbsesedd ED anush ccscocecsecsscaca ppeal dismis’d| October 10, 1878 
Domowan. ....c5csccecl cccccccccccccccee! coccccccccccscece! ROVOFSCD ....... February 11, 1873 

































THE ALBANY LAW JOURNAL. 47 
WHERE REPORTED. 
TITLE OF CAUSE. Judgment. Date of decision. 
Court below. Court of Appeals. 
Dugan v. Champlain, etc 11, 1878 
Dugro, Matter of (order)............. 17, 1872 
Dung v. Parker.......... 6, 1873 
Dupuy v. Wurtz....... 11, 1873 
Durham v. Sage (order).............. 18, 1873 
Durkee v. Marsh ............ceseee0 3, 1873 
Dusenbury v. Hoyt.. 7, 1873 
Dutton v. Willmer................+.- 1, 1873 
one ee SUD celle) 606705045560n0sedl abenbseebeeaasiee 12, 1872 
East N. Y., etc., R. R. v. Elmore....| ........ceeeeeees 50 N. Y. 651.. 10, 1873 
Eastman v. N.Y. C. & H. PAI csoniscscanindasl 5ON. Y. 698.. 24, 1872 
Hadsall v. Camdon, eto., BR. B ....2.06| cccccccccccccccce 5ON. Y. 661.. - 
Eldridge v. Reid............csseseee 2 Sweeny, 155 5ON. Y. 685.. 10, 1872 
Millie ¥. Albamy Ins. Co.....scccccesse] sccccccccsccccces| cocsccccscsecoccs 26, 1872 
Erickson v. Quinn (order) ...........| 3 Lans. 299...... 50 N. Y. 697, 699 24, 1872 
Faber v. Kalbfleisch ..............+.. 2 Scam, MED GEL: ohenscbdecdaesacs January 21, 1873 
BNE Vo PORNO 0.0 45.0.0 5000 sesso] 6006dsinssceccO) sapghosphecndeces Affirmed ....... February Ul, 1873 
Farmers’ Nat. Bk. v. Leland fovter), espassdeadosousel BON. Y. 673....| Reversed....... November 19, 1872 
Farmers and Mechanics’ Nat. 

i ED, «60.06 ¢hdeeaietldel 606000006000 scese] C60esnccesessoess Affirmed ....... May 6, 1873 
a hc. i accheiGhneeel eckectedenetededel Jtngseesceucadees Affirmed ....... June 8, 1873 
SE Ps MRS x. 6.0.006009 6vneveveds 5S ener Affirmed ....... November 12, 1872 
a cane ceEGERASNGb) 96059400 6660546e6) 600460606000460008 Reversed ....... December 10, 1872 
i Th ME cosmewtaddl c00snese seceoscesl 06446600665 bsa00% eee November 11, 1873 
PEND Ws WEEMS occ ccccceceasesssde! ccccseccccsocsedel coeseccessoccoces Reversed ....... October 10, 1873 
First Nat. Bank, etc., v. Lamb (3 

ST cM AL tide nn ccc s6daweee heel 994564600606h0sd xnasaseeneeeecns Reversed ....... November 12, 1872 
A DUNNE We BORER. cuncowcdisee] 000000000006 000e0) sceesevessvensess Affirmed ....... April 1873 
First Nat. Bank v. Whitney (83 cases)| .............c200] cscecccecccccencs Affirmed ....... June 10, 1873 
i i i. 60.5 scdnnienEdel <ctescoceeccesasel naqasegectaatanel Affirmed ....... December 24, 1872 
NEE Pi: OED 6 oc dscreescdel ccccssccecesccses 50 N. Y. 652 ffirmed ....... April 8, 1873 
Flour City Nat. Bank v. Whitney (2 

DT <thiuie Gesttedce ORME SeSel 66004040 608s eeceed Reedensacenseeeed Affirmed ....... June 10, 1873 
ES eS wey he OS BR re 50 N. Y. 693 Reversed ....... December 1872 
Cec cca cethaeWetGeh 6600 ibes odeecdadel Q60bncessccnasced Affirmed ....... January 21, 1878 
Se? GO. MOGNOOD GE (GUE) s diced ccc cdcccecccestEl cccncccecascsocss Affirmed ....... ay 20, 1873 
i CD cca cwidill ond 6ede degsacdesd 40enenesaccedeeed versed ....... May 6, 1873 
ins ds ce ea basal accgdenedeundaeedl audeewasccncaaeed Reversed ....... September 23, 1873 
gE SE Tt eee Pen peor rene Affirmed ....... November 12, 1872 
Fullerton v. McCurdy ............... eS a ae ae eee November 18, 1873 
Furman, People ex rel. v. Clute ..... 63 Barb. 356; 12 

PS se Perr ne Modified ....... May 6, 1873 
i Cs ai icct commieiadetil guqokhestdesetn bal Adaseedevecabaned Affirmed ....... December 8, 1872 
Sees, PORRIDGE TGR. CT. VOU: AORE oc cccccccccasccds] Seccceccccdsacccs Reversed ....... November 11, 1873 
SE I: co neciwhighetiehl esedscccncestonsel Ueetdcasebeseques Affirmed ....... February 10, 1873 
Gs We SAD as ncdecel scncndacssseciedd) ctadibsccbecosecks Affirmed ....... October 7, 1873 
MIND sd ch oe 68664065K060 EE Kasccccecnccegeeel Kbnéside cbbetnees Affirmed ....... September 23, 1873 
EE i ccc ceuininGidineal sccaiesdineecsd qesecsdeendt abies Reversed ....... November 12, 1872 
Goodwin v. B. & O. R. R. Co........ Re Peer Reversed ....... November 12, 1872 
EE Ty Ian 6. coc sccescencies i June 10, 1873 
Graham v. Linden (order) ........... December 24, 1872 
Graham v. Selover..............ee00- December 17, 1872 
Graut et al. v. Taylor et al........... February 4, 1873 
Ws MOU cance ceccccnsctoetion November 11, 1873 
Gray v. Fish (2 cases) ...........+2+6 
September 1873 
Grippen v. N. Y.C. R. R.. June 10, 1873 
Griswold v. Griswold...... February 11, 1873 
Gunther, Matter of .......... January 28, 1878 
Gutchess v. Daniels (order) November 12, 1872 
hackettstown oF PT Mode chestsspanakissanh edisadaccssbdeana Affirmed ....... June 10, 1873 
EY Ais tle OE Bly Mie Mie MBadl occ ctecccesseces| sosecccncesesoave Affirmed ....... November 11, 1873 
Haggerty v. People SS See ee RR ee eer versed ....... September 30, 1873 
Haggerty v. People (No. 2)... ee ee eee Affirmed ....... September 30, 1878 
Haig a cebacetcesaseesensdl sikbseksdasenspesh Geovsiecemaides Reversed ....... December 3, 1872 
- a ps SS. rer Affirmed ....... May 20, 1873 
Bail ac ndns <ned betel dekeskensebenenanh 4s40060chesdsenes Affirmed ....... Seuteuber 30, 1878 
as concen cine, Aduacssanbacdanonal aad die seteedoed Affirmed ....... October 7, 1878 
 L, a2.50. 06 chneeenedel alse Geile $4hacBeGUh écesencscensencne Ap dismis’d|) May 6, 1878 
Sn, C00. .tnceehteh) 40.00ccsenssacerede 000¢00sscccnscece Affirmed ....... October 10, 1873 
NE Vi ED, Bs MBeeees¥Gh) ccsccccocnennccscel socccveassacncses Reversed ....... May 20, 1878 
Hancock v. Gomez (order) ........... 58 Barb. 490 5ON. Y. 668 Affirmed ....... November 12, 1872 
SE RS PPT rrr es ae Dicsdbicdinatas Affirmed ....... September 23, 1873 
rh rE «1. cieuitihl gccbnndesbeesenah adeecsenassenncan Affirmed ....... September 23, 1873 
A I os cccccctseeeedthsl cccnsccecscncsensh) ceaccdsoresacsas Affirmed ....... December 17, 1872 
sss 0600 4c es WNGUbE cecscecectnccantal deacessacsascanas Reversed ....... September 23, 1873 
ah as 04 ot a nckbieeell. 4 06042cesind eens) aeqaterkebacraceel Affirmed ....... = — 26, 1872 
a in ces aeaibell desc cedeccacnsths) siadnacanseeeoces Modified ....... Spelt 1, 1878 
y CO ODEO wontedl cece ccescesiccacech occeccbanadisnasd Reversed ....... ovember 18, 1873 
be. o5.00senenenn all iiibeachidcdickniaeh Whainekdd keen ceseces! September 23, 1873 
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WHERE REPORTED. 
TITLE OF CAUSE. Judgment. Date of decision. 
Court below. Court of Appeals. 
Hayden, People ex rel. v. City of 
Rae > * + oy LAE Déepeoasiiensvcstel becccesiaeteacped Affirmed ....... December 17, 1872 
Hawley v. Keeler.................++: 62 Barb. 231 ....| ....csccecceccees Affirmed ....... June 38, 1873 
v. BR dveceowcied cbse eve 53 Barb. 444; 35) 
SP: Darcciciniel Wesdacicctcsddess Affirmed ....... November 26, 1872 
RE WO PMNEOED ec cecke secs) ccccccsocccsecces| coccdscccsccccses Modifiedj....... October 7, 1873 
EY We Dah cedddcedageesUsl Sedducocsscsddséel edecdscccesesécds Reversed ....... November 11, 1873 
Higbie v. Guardian Mut. Ins. Co....| «1... .cce cece cece) cacceeeeeeeneeees Affirmed ....... May 18, 1873 
I MEE Ln cwaceccccsuwecd¥eal coowccccccscnssse) 66000scss ccccesss Affirmed ....... February 11, 1873 
Hines v. City of pastpert GIR Sak css dies dg cicnsEe] Sic dd cddc diced] PES sedecs November 12, 1872 
H gM cisco dsce] sovesscnsdeccte ad] scccassocdsesésde Reversed ....... February 25, 1873 
TE cee SUC eb SSSR CACC ee edbbbsedase'ce ttl ccccccccesssecess Reversed ....... April 1, 1873 
Homan v. Earl ........cccccccscccess 13 Abb. N.S. 
eS EPP TS ae ee Affirmed ....... May 6, 1878 
—— People ex rel. v. Super- 
wieees Mamas County (order) 2.6.22) cccccccccccccccce| cccsccccccccccces Reversed ....... September 23, 1873 
Hovey v. Rubber Tip Pencil Com- 
MOET (CEGEE) 2c cs ccccccccccecteccce 33 iN. Y. Su 
November 19, 1872 
Houston v. Wheeler February 25, 1873 
SEE We MED cicccc cece cccpecicesse September 23, 1873 
Howland v. Taylor ................ September 23, 1873 
Hoyt, BRMNOE GOs oc csccccccdsccsces January 28, 1873 
Hoyt v. Bonnett. ...............000.. December 17, 1872 
H ubbell v. Medbury June 8, 1873 
Hubbell pn nkdc ccccccccccce September 23, 1872 
EY WD EROEOE)  ccoccdccc- co] cocccccccecccsese] coscsccccescedece Reversed ....... December 17, 1872 
ES ccccePeeechsel Seosecescesooesesl bd0egeeescsnesses Affirmed ....... December 10, 1873 
Hughes v. Billinghurst ..............) ccccecscccecceees 50 N. Y. 694....| Affirmed ....... December 24, 1872 
Hyde v. Le - DCs dncNCd dG SBebeccerseeicsae| ciccdsccs accesses Reversed ....... April 1, 1873 
Irwin, People ex rel. v. Sawyer......| ..c.cscccccceccee| coscccccccecccccs Reversed... ... February 25, 1873 
Isham v. ich he dice hineagnal S66abb6E600nbSsbbl lapnccoveeseceoees Reversed ....... February 11, 1873 
ec. cnn teh Headudedegseddedieel !cees+ cose canseted Affirmed ....... November 12, 1872 
Jaeger v. Kolly .........ccccccccecess ONG weledil | sicceewce canescens Affirmed ....... February 25, 1873 
Johnson v. De Peyaster .............2| coccccccccccccees 50 N. Y. 666....| Affirmed ....... November 12, 1872 
i theses bENeeeacel Ccoeccessvessesse) SBssbesecdbeteees Affirmed ....... November 26, 1872 
EEO SESE! SC” errs rane ne Reversed ....... February 4, 1873 
ED We PEED COWOOE 8555.50] coccccccccscecccc] Sdccccccccccccese Reversed ....... February 11, 1873 
he A LELAUL Gl bensvescccsee esos) bbeccccceccac cose Affirmed ....... September 23, 1873 
Johnson v. Albany & S. R. R. (order}| 40 How. 198 ....) ........0...00005 Affirmed ....... October 8, 187 
cae coke aacdl 6066004 0ccduscncc}) Mecbosansccbiedl Reversed ....... May 6, 1873 
ca scense Chen ardsl 6 6beoRee 6cnbe esd] b8Ensserbecbe cece Affirmed ....... December 10, 1872 
Lc cccnccachcdiecven) esebsccccbesese’ 42N. Y. 498.. Reversed ....... April , 1873 
EE cence SCC esuel Sobeastececoseses! 0566050000066 3006 Modified ....... January 28, 1873 
ee eer sae June 8, 1873 
Kein v. Tupper (order)............... 33 N. Y. Sup 
Ct. R. 465; 42 
SEE ecensl 6tsdeanes sedsaras Affirmed ....... May 6, 1873 
Kellinger v. 42d St., etc. (order) .....|) 2.2... ...cccceeeee| cccccsccccccccces Modified ....... November 12, 1872 
Kellogg v. Howell (order) coustesbetes OS ee errr eee ffirmed ....... ay 20, 1873 
Kellum, Matter of (order)............ SEM Dh capnael bs002csedecicabad Reversed .... .. November 19, 1872 
tien ct sUsOciekl sovecdsssdesesceel veredssedccvcseee Affirmed ....... ay 6, 1873 
le MMS BE. BBs SU oc nonsl coccecccacceseces!! coccceccecsocsesé Reversed ....... September 30, 1873 
i cesceWOberssl concccsessdccseesl 6400000de800assed Affirmed ....... September 23, 1873 
Ss ESS EP ees em 50 N. Y. 658.. Reversed ....... November 12, 1872 
= People ex'rel. v. Palmer 
UNCC CEE sche encecescnensl Soceccéndecasedeal 5253%58403408000% Affirmed ....... J aeeny 28, 1873 
A v. bg ES SEE ee an = Beta ae me Affirmed ....... May 6, 1873 
Kirkland v. Leary................... SGweeng, GF oe] osc cicccscsccces Appeal dismis’d} November 26, 1872 
ian ie OEM 50.0 cacnescuatnd sathnacnrvanesens Reversed ....... February 25, 1873 
Kock v. N. ¥. C.& H. R. R. R. Co...) ............0005- 50 N. Y. 694.. Affirmed ....... December 24, 1872 
Koehler v. Koehler ...............2.2| s.ccccccccccccece 5ON. Y. 685....| Affirmed ....... December 17, 1872 
Landors vy. Staten Island R. R. Co...) 13 Abb. N. 8S 
Reversed ....... September 30, 1873 
Lavitt v. Thompson (order) Reversed ....... January 21, 1 
Lawrence v. Maxwell................ 
Affirmed May 20, 1873 
Ledwick v. McKine.................. Affirmed September 23, 1873 
Legett v. Mut. Life Ins. Co Reversed September 23, 1873 
Lester v. N. Y.C.& H. R. R. % Reversed December 24, 1872 
Leverich v. Mayor, etc............... Affirmed October 10, 1873 
Levitt v. Barton..................... Affirmed June 10, 1873 
Lewis v. Palmer ............... Affirmed February 11, 1873 
Lindsay v. N. Y. C. R. R. Co 4 pened November 12, 1872 
Livingston v. Green ................. January 28, 1873 
Long v. Western R. R. Co........... fees; ae November 11, 1873 
Lo te rel. v. Crooks Affirmed . October , 1873 
7 ree versed . February 4, 1873 
en v. Staten Island R. R Reversed . September 30, 1873 
v. N.Y. ed May 1873 
v. we -| October 10, 1878 
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TITLE OF CAUSE. J udgment. Date of decision. 
Court below. Court of Appeals. 
Maginnis v. N. Y.C. & H. R. R..R 
oa sgueersonassecnosongestes ba decre ances eae eee | eeesees Pehonesy 11, 1878 

andeville v. Guernsey..............| 51 Barb. 99 ..... . 669.....| Affirmed. ..... ovember 2 

Marsh v. Ellsworth ...............++. 2 Sweeny, 589; 1, 

36 How. 532... 26, 1872 
BORON Wo MEIMIAR.. >... ccccccccese| coccssecccccccces 8, 1878 
Martine v. International, etc ........ 62 Barb. 181 .... 23, 1873 
Marvin v. Marvin .........cccccsccses “2 N. 8. 9, 

‘tng the 20, 1873 

ET oc ccnccslsbesiel 6oseneosenneeesees 18, 1873 
Beaver, Matter of (Order)... cccceces| scccsccccsccsccses 17, 1872 
EET Cr MER Socccccccdsessccsl saccsccccccccecos 28, 1873 
McAndrew v. Whitlock ............. 2 Sweeny, 623... 21, 1873 
McArthur, Matter of (order).........] ......ceesececees 8,' 1873 
McColl v. Sun Mut. Ins. Co. (order)| 44 How. 452..... 19, 1872 
McGoldrich v. Willetts............4+| s.cccccccccvecees 13, 1873 
Es od ccc cen dstsSSbed| s0edcnnceecsecces 4, 1873 
I, ML, « «os ccucsnsh<ees] 6cansenagearecses 1, 1873 
McStea v. Matthews................. 3 Daly, 349...... 1872 
Meehan v. Forrester (order).........|) ....cceceessecees % 1873 
Menagh v. Whitwell et al...........6) ..cccceccececcces 4, 1873 
Merchants’ Bank v. Thompson(order)| ................. 11, 1873 
Merchants’ Nat. Bank v. Comstock,} ................. 11, 1873 
Metcalf v. Baker (order)............. 11 Abb. N. 8. 431) ................. Affirmed ....... April 1, 1873 
IIL, 000 ccltbabhasl. s2sbnepeddtewsssel o40e0sddeseneseee Affirmed ....... on 26, 1872 
_ a, . “Ree aaseaes 13 Abb.N.S.185; 

10 Abb. N. 8S. 

MN uiak Sed nell hocks Sbenededaleas Reversed ....... November 12, 1872 
i PE 66 ccc ccseee tad scabethecWOsh SOR nnd ekacdsasndacas rmed ....... February 25, 1873 
So. necked GeRhidh 664640606866006001 0604bsancoondoncie Affirmed ....... April 1, 1873 
an nn te AUR EEEEE pcnca.ccegesenoeeel deedadocenecédiens Ap dismis’d| September 23, 1873 
SE Wo MED Et, Wc ME Mcadd, pccsscasccesvseccl covecccccceccesss A On peceade September 23, 1873 
Miner v. Beekman...............++.- 33 N. Y. Sup. Ct. 

Pakaa Obs 6bsdd :dkéoemrede Reversed ....... November 19, 1872 
Mitchell v. Bartlett (order).......... Is Bic esl ccccccccccesceres Affirmed ....... January 7, 1873 
Mitchell v. Smith (order)............ pe September 23, 1873 
Moncrief v. Ross..........-..seeeeeee Dece 3, 1872 
Monroe v. Upton (order) ............ 17, 1872 
BE Wks rc ccacesases5eeees 1, 1873 
ROT WV. BMAD 60.00.0000 -ccccccocsce 1, 1873 
Moore v. Met. Nat. Bank........... 11, 1873 
ED Pa ncdcedcccccceccscennscs 3, 18.3 
SED O.. PUUED kcccccccccccnssasenas 23, 1873 
en vee. Rbhsscccnsenksonk awed o oe 

organ v. Mulligan ................. 

Mosher v. Randall.................+- ioe 1, 1873 
Mundy, People ex rel.,v. Van Nort 

DD Stet aicccetchaetMhOll 6660400000000 0000 13, 1873 
A sc cc nocteePRebGdh $00060000%000000< 20, 1873 
Murdock v. Gilchrist (order) ........| ......cceseeceeee 18, 1873 
Ee Os cc ncsnbsacisdel svedcteneddorccecs 26, 1872 
3 I erg e 1, 1873 
Nat. Ins. Co., etc.,v. Minch.......... 6 Lans. 100 10, 1873 
EE, Se anc cceiateehidl ébtcnasisceneeeoe 1, 1873 
Norris v. N. Y. C. & H. BR. B. BR. Co.| ....ccccccccccces January 7, 1878 
STE Acasa ccc GIES Shack cbdecnceneal bedonuseasssieded Affirmed ....... Janua! 28, 1873 
Cee ©. CHURNED WOOMIIEEMisincl soscccccccecccescl 060ceccsccceesces Affirmed ....... November 12, 1872 
O’Brien v. Glenville Woolen Co. 

DL «cine dieneRihinssR vesebskdnseekcenal sitbateakobaal Affirmed ....... November 12, 1872 
i Pn, EE cccamandesdl sccccesceccocecssl scans nesedsssoond Affirmed ....... December 3, 1872 
i css eden ids cnktaedewkdahel +ace0ssbine week on Affirmed .......| October 7, 1873 

re Ci ade ésccnédni@oetsanal eedesedadesaneded Affirmed ....... December 3, 1872 
CE ia50s00sncheRCAkadl dcceesadssoscacce 50 N. Y. 683 Affirmed ....... December 3, 1872 
ES 5.5 5 ccgcstaABEShdl scskusnsecccouseal Aocepavaensanesed Reversed ....... September 30, 1873 
i hs <i cncsisbice dike sdrbepiconsndoenal’ Raddodund onaaeade Affirmed ....... pril 1, 1873 
Ey iis oo 5.000s-000cehbbsendl Stapéetennconscas 5ON. Y. 674....| Affirmed ....... November 19, 1872 
SE We GIBB so dc ccccccccssceneses ORR. OI oscccsl spcvacevdaccimmaec A dismis’d| December 24, 1872 
6 50.05.06cssseEl eaanbsscsasoccedel db0eeenss sees bees Affirmed ....... February 11, 1873 
ses cictintih sotendndekaccaieal adbsesseseoeneesé Affirmed ....... June 10, 1873 
ris conus cccethkiel 60600004004 04c6nel, b000shseedeesdves Reversed ....... September 23, 1873 
BD Wy GEIR 6.560 0 ccccccccasassace 53 Barb. 342; 6 

: ME Basu) sonnnstesseseceed Affirmed ....... November 12, 1872 
People ex rel. Abrams v. Commis- 

RSs in cnc acnabMhel dabsdbsteinaccecal' Sotdcecenseenoes Affirmed ....... May 6, 1873 
People ex rel. Addison v. Freeman..| 3 Lans. 148......| ........seseseeees Appeal dismis’d} May 6, 1873 
I GU WM WH, ME onc cal cccccccccaccccocel cobcadasoseconecd A dismis’d| November 18, 1873 
People ex rel. Brown v. Green (order)) .............ece0| coccecceeecseeeee| Affirmed ....... February 11, 1873 
People ex rel. City of Rochester v. 

Rl a nnc65chéeERWUll scdcenccrccedcnccl b00cccesbooeeeees Affirmed ....... December 24, 1872 
People ex rel. Commissioners Town 

Be POO We WU I 6 oc cc ccccccescniticce! covce nptuitesdnedl tedsasiodesapatad Affirmed ....... May , 6, 1873 
People ex rel. Church v. Hopkins....| 1 N. Y. Sup. 195] ..........0seeeee Reversed ....... ‘November i ee 
People ex rel. Davis v. Hill.......... AIEIN PR A An  Seasbecs PIII] Appeal dismis’d] October 
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WHERE REPORTED. 
TITLE OF CAUSE. Judgment. Date of decision. 
Court below. Court of Appeals. 
People ex rel. Dilcher v. German, etc.) 3 Lans. 434......| .......+ etetee ---| Reversed ....... June 8, 1873 
— ex rel. Dunkirk, etc.,v. Batch- 
” er PO oscceses ‘ Reversed June 10, 1873 
ex rel. Furman v. Clute December 0, 1872 
ex rel. Furman v. Clute May , 1873 
ex rel. Green v. Smith........ ; Api November 18, 1873 
ex rel. Hayden v. City, etc...| ..... sncqnticaded, cdesnanssenta eae piecded December 17, 1872 
ex rel. Hopkins v. rd of 

= hag SUR TIOORE) occ csccescs) cccccccccces La RaIe sitehiclis aie eons wee Reversed ....... May 6, 1873 
People ex rel. Irwin v. Sawyer ......| --.sessseceeeceee| seeeeeeneeeeerecs Reversed ....... February 25, 1873 
People ex rel. Kingsland v. Palmer 

MED ccchidnde cocvcdccces .cesccce] cocccccccces iéecel Kasece snsdnssused Affirmed ....... January 28, 1873 
People ex rel. Lord v. Crooks........| «..-+++. erccccece] csccdesocsaes dese Affirmed ....... October 7, 1873 
People ex rel. Mills v. Dayton (order)) ................. 50 N. Y. 681 Reversed ....... December 3, 1872 
People ex rel. Mundy v. Van Nort 

EE ci ahIPEEEseeabedssdbeessdal ccccccceccccsccess cosccccccéecececs Affirmed ......./ May 13, 1873 
People ex rel. Oswald v. ~— SUEEE, SGbSEecorsavcsscal sdécedsocaconncss Affirmed ....... April 1, 1873 
People ex rel. Peterson v. yton, 

EE Ce ccc entecdBhebedh ecocccconsese cess 50 N. Y. 681 Reversed ....... December 3, 1872 
People ex rel. Sawyer v. Assessors, 

0 rrr ed ee eee Reversed ....... May 6, 1873 
People ex rel. Sheridan v. Andrews,} ..... Sbniiuseeemel” é ensenen codons Affirmed ....... April , 1878 
People ex rel. Tuttle v. Canal Ap- 

Tes errr eee Affirmed ....... February 11, 1873 
People ex rel. Underwood v. Daniel,| .............+00+| +++ Se cmdumcnana Affirmed ....... November 12, 1872 
People ex rel. Washington v. Nich- 

Cates tend cpccsendasash 60sccsecccccocess] sencsdoocesseesec Reversed ....... April 8, 1873 
People ex rel. Williamson v. McKin- 

Uae ebaescccccdccednde) ccnccccccccscccce| sevesccossosecoes Affirmed ....... April 1, 1873 
People v. Curtis (Vogt) .......0.cccc0] cccccccccccccccee| sovcveseccccccecs Affirmed ....... November 19, 1872 
People v. Fancher....... Baw dewsdcencel] cocccccccsecccccs] sepsccccsesoceces Affirmed ....... November 19, 1872 
Ss Mec cccesees Sscdces| cocdsccccsocccsce) bepecececcccceses Re-arg’t ord’ed.| November 11, 1873 
People v. Mayor of Albany .........] cccccccscccccccee| soeccecscseseces Affirmed ....... September 23, 1873 
People v. Schoommaker. ............6| csccccsccccccccee| cosccccccsccccecs Appeal dismis’d) December 10, 1872 
PE Ws COUN, 05 ccc cccesccccece] sccccccccccccccee| soscececcccesocee Appeal dismis’d| April 1, 1873 
I, CE ack cccencectsesccddl coscccse RESON gh See ae versed ....... June 10, 1873 
Phelps v. Hawley........-.+-....+++- 3 Lams. 160 .....) ..cccececececceee Affirmed ....... January 20, 1873 
ORD Ge UMN so cccccccccccstees] eccccccccccescccs| soocccccccccccces Reversed ....... November 11, 1873 
Pitts v. Pitts (order)................. 45 How. 45; 44 

How. ; 
14 Abb. N.S 
97; 13 Abb. N. 
Be TB. cccccccel ssescscccccccsces Affirmed ....... May 6, 1873 
Pinckney v. Hegeman ..........20000| sseccescncsesence| seeeeereceeeecees Affirmed ....... May 20, 1873 
Porter v. Parmley (order)............ 13 Abb. N. S. 204) . .....-...0eeeee versed ...... February 4, 1873 
Powers v. Wheeler ..... beaksscke sane one ssdatcekiaaiee 50 N. Y. 660 ....| Modified ....... November 12, 1872 
Prende: t v. Borst....... ea re LEED RN FICCI PERE Ie flirmed ....... November 11, 1873 
Price v. Oswego, ete., R. R. Co...... Be ME. Tccel Kcciccccnecsesses Reversed ....... November 12, 187: 
Prouty v. Lake Shore, etc., R. R. Co.) ....-...e cece cena] ceeeeeeecee asneet Reversed ....... April 1, 1873 
PIES Wn FEU wha cccccsccs cecccce] ccccccccccccsccce] sccccccccccccccde] SOUMEMO cccccce September 23, 1873 
Palver v. Harris (Order) ..........20.] cccccccccccccccce] cscccccccccescces Affirmed ....... January 28, 1873 
ueens County Ferry Co. v. Sharkey,| .........-...0ee0| ceeeceseeeeeeeces Affirmed ....... January 21, 1873 
uinn v. Mayor, etc .............++-- Barb. 545; 44 
tt Menten sncdceunsscssesne Affirmed ....... June 10, 1873 
Rainsford v. Royal Ins. Co.......... 33 N. Y. Sup. R. 
eecccooes ce] Soascccccccccccce| AMRMEROE coccccs) PORCUNET 4, 1872 
Randell v. Hlwelll......ccccccccccccce] coccccccccscccccs| cocccsccccccccecs Affirmed ....... ay 6, 1873 
Raynor v. Selmes (order)............| s-ese+senees Rbasel eeecereccesccoese Reversed ....... May 6, 1873 
Reade v. Waterhouse (order) ........ Ss DE K ckcciccceccsosces Reversed ....... May 6, 1873 
TROD. TROGE oo cc ccc cccccesccccccnce] crscccccccccccces| coccccccccccccccs Modified ....... May 6, 1873 
Reed v. Gannon ........ hha bksoasaned DA Eas sibel soncccsecessneces Reversed ....... November 26, 1872 
Reynolds v. Park...............++++- Reversed ay 20, 1873 
Ritter v. Kreheler................... February 18, 1873 
Beibter V. PRIUS. .......ccccccccccess November 11, 1873 
Roberts v. Berdell (order) ........... February 25, 1873 
Roberts v. Berdell ...........-..-.+4 February 25, 187. 
Roberts v. Prosser...... sitcesdhaanne September 23, 1 
Robinson v. Peasant..... September 23, 1873 
Rockwell v. Schoelkopp . June 10, 1873 
Rogers v. King.......... November 11, 1873 
Rogers v. Rogers September 23, 1 
Rogers v. Sinsheimer (order) January 21, 1873 
Rogers v. Wheeler... .......... February 18, 1873 
Rogers, People ex rel.,v. Spencer November 11, 1873 
Root v. Great Western Railway.....| 1 N. Y. Sup. 103) .................| Affirmed ....... November 111i, 1873 
Rowe v. Stevens ............ a eee 44 How. 10; 12 
,  * 8 * (ae Affirmed ....... June 10, 1873 
Russell Manuf. Co. v. New Haven 

Steamboat Co.......... wate sakesaed ae Lee bebeaedgeeesh 44000 cenniaeannnl Reversed ....... November 12, 1872 
Russell Manuf. Co. v. New Haven 

Steamboat Oo.. ..........eeeeeeeee Badd Reb deanenael Becovecesceedonan Affirmed ....... May 6, 1873 
Sammis v. Stanton................. DU ChGADAAAKca6desesd bueka eee edbeden Appeal dismis’d| May 6, 1873 
Samuels v. Evening Mail, etc........ ses kascces Shedel Crcdedaesceveses .| Reversed ....... January 21, 1873 
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WHERE REPORTED. 
* TITLE OF CAUSE. Judgment. Date of decision. 
Court below. Court of Appeals. 

Sanders v. Staten Island R. R. Co.. Reversed September 30, 1873 
NW, MEd Fic oncesccosevesetes Affirmed November 11, 1873 
Sands v. Johnson ..............+ dled Affirmed September 1873 
Sands v. Hughes............ ..| Affirmed . September 23, 1873 
Savage v. Howard Ins. Co. .| Reversed . May 6, 1873 
Savage v. Long Island Ins. ORR Reversed . May 6, 1873 
Sawyer, People ex rel. v. Assessors of 

eS rrr et Reversed . -| May 6, 1873 
Schell, atter of (order).. nia ..| Reversed . September 23, 1873 
Schwinger a RRS ; .-| Reversed . September 23, 1873 
Scoville v. Landon............... -| Reversed . December 17, 1872 
Scoville v. Landon (order) ....... ial Appeal dismis’d| December 17, 1872 

Br Ue OA WOE 00 ca cc twccecncésns Affirmed ....... September 1873 
a Pe Affirmed ....... Janu 21, 1873 
Sharkey v. Kelly (No. 1) ...........4+ Affirmed ....... November 1872 
Sharkey v. Kelly (No. 2) ............. Affirmed ....... November 1872 
Sharkey v. Larkin..................0 Affirmed ....... January 21, 1873 
Shearman v. Williamsburg, etc ...... Affirmed ....... June 10, 1873 
Sheehan v. Woodhull ................ Reversed ...... -| June 10, 1873 
Shellington v. Howland.............. Affirmed ....... September 23, 1873 
Sheridan, People ex rel. v. Andrews, Affirmed ....... April 8, 1873 
Sherman v. Pariah... .........cc0cece Modified ....... October 7, 1873 
Sherman v. Strauss ............sese0 Appeal dismis’d| April 1, 1873 
Sherwood, Matter of................. Modified ....... January 28, 1873 
Shushardt v. Le Raa Affirmed .......| September 23, 1873 
Siebert v. G’d St. & Newtown R. R.. ffirmed ....... October 7, 1873 
Simar v. Canaday...........0..0: cee Reversed ....... September , 1873 
NE RP rere Reversed ....... May 6, 1873 
Ge BIND nc ccc cece cccccsscsace Affirmed ....... May 6, 1873 
NS oc xacekey enseececeaye Reversed ....... June 8, 1873 
St. Luke’s, etc., v. Am. Asso., etc.... versed ....... February 4, 1873 
Stephens v. Howe.............seceeee Appeal dismis’d| May 6, 1873 
Stoneman v. Erie R. R. Co.......... FIMO 22.0005 April 1, 1873 
rarer Reversed ....... June 10, 1873 
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THE NUISANCE OF BRICK BURNING. 

In the Editor’s Scientific Record of Harper’s Maga- 
zine for June, 1873, we find some interesting facts in 
relation to the combustion of coal, ascertained from 
the experiences with the Freiberg lead smelting 
works, in Germany. It is stated that all vegetation 
has been destroyed in the vicinity, and a pine forest, 
at a distance of four miles, has been considerably in- 
jured. The destructive effects were found to be due 
to sulphurous oxide. ‘Five fumigations, with air 
impregnated with one-eighteen-thousandth of this 
gas in volume, caused all the leaves to fall, and killed 
the upper part of the tree.” The moist trees were 
first affected. ‘The general result is that sulphurous 
oxide is the especially poisonous ingredient of the 
smoke from smelting works. Wood smoke does not 
injure vegetation, but that of coal and of some kinds 
of turf is very prejudicial, owing to the sulphurous 
oxide produced in combustion.” 

We are reminded of the foregoing by a recent de- 
cision of the New York supreme court, in general 
term of the third department, as yet unreported, in 
the case of Campbell v. Seaman. The plaintiff is 
owner ofa tract of some forty acres on the north 
border of the village of Castleton, on the Hudson 
river, and has thereon erected an expensive dwelling- 
house, has trimmed and cultivated the native pines and 
planted Norway spruces and vines and flowers on 
the premises, making the property an elegant resi- 
dence. The defendant manufactured and burnt brick 
upon grounds belonging to him, very near those of 
the plaintiff on the south and separated from them 
only by a narrow road. This business was established 
before the erection of the plaintiff’s dwelling. In 
this manufacture, the dust of anthracite coal, or 
rather powdered anthracite coal, was used in consider- 
able quantities, both by mixing it with the clay and 
filling it in considerable quantities into the spaces 
left among tke unburnt brick when the kilns were 
made up. In burning the brick, the kilns were kept 
covered with atemporary scaffolding of boards until the 
fires had been burning several days and the heat had 
become intense, and then the scaffolding was removed, 
and the burning was finished with the top uncovered. 
The scientific testimony showed that, during this 
process, a very corrosive gas, called sulphurous acid 
gas, was generated in large quantities, and having 
been compressed to some degree by the scaffolding, 
was carried up by the draft and disseminated through 
the air above the kiln, and in the direction of the 
wind, for a great distance. The quantity of gas 


generated at each burning was estimated at 236 lbs. 





This gas, being carried on the wind, falls upon plants 
and the foliage of evergreens in minute amounts, and 
when the leaves are damp the gas is absorbed and the 
leaf is blighted. The evergreens, and all plants kin- 
dred to the lilies, were entirely destroyed, and vines 
badly injured. The plaintiff knew this process of 
manufacture, and the effect of the gases therefrom on 
vegetation, before he improved his premises. It was 
shown that brick might be burned with wood at an 
increased expense of $1.50 per thousand. The plain- 
tiff was awarded a judgment restraining the defendant 
from burning brick with anthracite coal. On appeal, 
this was affirmed. We find the briefs very enter- 
taining. That of the defendant’s counsel (who now 
occupies a very distinguished judicial position) is 
especially ingenious. He invokes the United States 
census to show the court the importance of the industry 
in question. It is instructive, and to us surprising, to 
learn that, in 1870, “ there were, in the United States, 
3,114 establishments making brick, employing 43,- 
293 workmen, having capital invested to the amount 
of $10,768,853, paying wages for the year to as large 
an amount, and the value of whose products, for the 
same time, was $29,028,359;” and “that of the 390 
manufacturing and mechanical employments, of which 
a statement is given, only fifteen have as many or more 
establishments, only eighteen use more horse power 
in steam engines, only seventy-five use more horse 
power in water wheels, only thirty-three equal brick 
making in value of products, only ten employ as 
many workmen, only sixteen pay as large an amount 
of wages, only eight employ more males over sixteen 
years of age, and but three employ more youths;” 
that the value of the production for 1870 was above 
$29,000,000, and that the brick, if “laid in a wall 
one foot thick and ten feet high, would reach a dis- 
tance of over 2,908 miles.” After thus demonstrat- 
ing the solidity of the defendant’s industry, the coun- 
sel animadverts upon “the infirmity of the plaintiff’s 
case,” by observing: “It may be suggested that, if the 
south wind should never happen to blow again when 
the defendant was burning a kiln of brick, the plaintiffs, 
upon their own theory, would never receive any in- 
jury. Whether this circumstance will ever again 
happen is not ascertainable by any judicial calcula- 
tion. The injunction, in this case, stands upon the 
merest possibility. The fickleness of the wind has 
become a proverb, and all species of inconstancy are 
in common parlance likened to it. It cannot, there- 
fore, be any safe foundation for a judicial decree per- 
petually enjoining an owner of property from its use 
in a lawful way, and, in fact, rendering it, for all 
future time, valueless, It would be quite as proper 
to enjoin, by the decree, the south wind, the tornado, 
the hail storm, and even the result of decay, death, 
as to enjoin the defendant from the use of his own 
property because, at some future time, it may possibly 
happen that a flower or a shrub may wither under 
the influence of a disloyal wind.” Great stress was 
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also laid on the defendant’s priority of occupancy 
in the neighborhood, and on the idea that the injury 
was simply to a luxurious and unnecessary taste, and 
that the injunction would work irreparable injury to 
the defendant “ to guard the plaintiff’s tender flowers 
and foreign shrubs from the possible danger of being 
visited in the future by an unfriendly gas, under the 
influence of a south wind.” 

After these potent and ingenious arguments, it 
may be interesting to the profession to trace with us 
the history of the adjudications on this question, 
which is somewhat novel in this country. 

It seems that the English couds started out with 
ideas adverse to those of the defendant’s counsel in 
the above case. In Walter v. Selfe, 4 DeGex & 
Smale, 315, A. D. 1851, the bill charged that the 
plaintiff had laid out a garden lawn and pleasure 
grounds, and planted trees, shrubs, etc., which were 
injured by the gas from the defendant's neighboring 
brick kilns, and prayed an injunction. This was 
granted, the vice-chancellor observing, “that the 
process of manufacturing bricks by burning them, 
on the defendant's land, in the manner begun and 
now intended by him, must communicate smoke, 
vapors and floating substances of some kind to the 
air is certain. I think it plain, also, from the relative 
positions of the two properties, that this smoke and 
these vapors and floating substances, the burning 
being to the westward of the defendant's own house, 
must wholly or to a great extent enter and become 
mixed with the air supplying the plaintiff’s house, 
and part at least of the garden and pleasure ground 
belonging to it, and this without being previously 
so dispersed or attenuated as to become impercep- 
tible, or to be materially impaired or diminished in 
force. * * * The question then arises whether 
this is or will be an inconvenience to the occupier of 
the plaintiff’s house as occupier of it, a question 
which must, I think, be answered in the affirmative, 
though whether to the extent of being noxious to 
human health, to animal health in any sense, or to 
vegetable health, I do not say or deem it necessary 
to intimate an opinion, for it is with a private, not a 
public nuisance, that the defendant is charged, and 
both on principle and authority the important point 
next for decision may properly, I conceive, be thus 
put: Ought this inconvenience to be considered in 
fact as more than fanciful, as more than one of mere 
delicacy or fastidiousness, or as an inconvenience 
materially interfering with the ordinary comfort 
physically of human existence — not merely accord- 
ing to elegant and dainty modes and habits of living, 
but according to plain and sober and simple notions 
among the English people. And I am of opinion 
that this point is against defendant.” 

Pollock v. Lester, 11 Hare, 266, A. D. 1853, was a 
similar action. The plaintiff kept a lunatic asylum. 
The defendant burned bricks sixty yards distant. 
The plaintiff alleged that this would injure his patients 
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and cause them to leave, and injure his trees, shrubs, 
and plants. Injunction was granted before trial at 
law. Walter v, Selfe was followed and approved. 

The court made a distinction in the next case, 
Hole v. Barlow, 4 C. B. N. 8. 336, A. D. 1858, and 
held that the burning of brick being lawful and 
necessary, and carried on in a proper and usual man- 
ner, the action would not lie. 

Beardmore v. Tredwell, 31 L. J. N. 8. Ch. 893, A. D. 
1862, where the comfort and enjoyment of a mansion 
were injured, and the trees planted and standing for 
ornament and to exclude the view of unsightly 
objects, were in some cases destroyed and in many 
cases injured, by brick burning, an injunction was 
granted, although the brick were to complete con- 
tracts for government fortifications, it appearing that 
it might have been carried on elsewhere without 
inconvenience to plaintiff, or without any degree of 
injury entitling her to complain. The nearest kiln 
was about three hundred and fifty yards from the 
mansion, in a southwesterly direction, which was 
that of the prevailing wind. The ground also rose 
from the kilns toward the mansion. The kilns were 
on land leased by defendant from others. The court 
refer to Hole v. Barlow, and distinguish that because 
there the burning was on defendant’s own land, and 
there was nothiffg to show that he might have burnt 
elsewhere, and Vice-Chancellor. Stuart held “ that 
burning bricks within three hundred and fifty yards 
of plaintiff’s mansion was a nuisance, and directed 
that the defendant should not burn any brick within 
six hundred and fifty-three yards, or one thousand 
nine hundred and fifty-nine feet, from plaintiff’s 
house.” 

In Bamford v. Turnley, 31 L. J. N. S., Q. B., 286, 
A. D. 1862, it was held that where a man, by burning 
bricks on his own land, causes so much annoyance to 
another in the enjoyment of a neighboring tenement 
as to amount prima facie to a cause of action, it is 
no answer that the act was done in a proper and 
convenient spot, and was a reasonable use of the 
land. The gist of the complaint was, that the burn- 
ing caused annoying and noxious fumes and stenches 
to arise, creating sickness, etc. It was shown that 
this had been done seventeen or eighteen years. 
Hole v. Barlow was flatly and explicitly overruled. 

In Cavey v. Ledbeter, 13 C. B. N. 8. 470, A. D. 
1863, it was decided that it is no answer to an action 
for burning bricks, so near to the plaintiff’s dwelling- 
house as to cause substantial annoyance and discom- 
fort to himself and his family, that the act complained 
of was done at a convenient time and place. 

In this cause the plaintiff, who raised plants and 
flowers for sale, complained that his dwelling was 
made unwholesome and uncomfortable, and his plants 
and trees injured. Hole v. Barlow was overruled, 
and Bamford v. Turnley followed. And in Bareham 
v. Hall, 22 L. T. Rep. N. 8. 116, A. D. 1870, the vice- 
chancellor held that “a brick kiln within one hun- 
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dred yards in front of a mansion-house, would be a 
nuisance, unless the process for burning the bricks 
was of an unusual kind,” and enjoined the employ- 
ment of the kiln. 

The defense of the necessity of the work and the 
fitness of the locality was also pronounced against, 
in Heginbotham v. Eastern, etc., Co., 8 C. B. 337, A. D. 
1849, which was an action by a hotel keeper against 
boiler makers, alleging a nuisance caused by the 
defendant’s continual hammering; and in Zopping v. 
St. Helen's Smelting Co.,4 Best and Smith, Q. B., 116, 
A. D. 1865, which was an action for injuries to a 
dwelling-house and vegetation, caused by noxious 
vapors from defendant’s works, a mile and a half 
distant. In the latter case, the judge charged that 
“every man is bound to use his own property in such 
a manner as not to injure the property of his neigh- 
bor; that, in an action for nuisance to property by 
noxious vapors arising on the land of another, the 
injury, to be actionable, must be such as visibly to 
diminish the value of the property, and the comfort 
and enjoyment of it.” The jury, in answer to ques- 
tions submitted by the court, found that the enjoy- 
ment of the plaintiff's property was sensibly dimin- 
ished; that the defendant’s business was an ordinary 
business and conducted in a proper manner, and in 
as good a manner as possible; and that it was not 
carried on in a proper place. A verdict for plaintiff 
was sustained and finally affirmed in the House of 
Lords. In this case the court made a distinction 
between a material injury to property and mere 
personal discomfort, holding that, as to the latter one, 
must, in the public interest, submit to the discomfort 
of the particular place and the trades carried on 
there. 

Until Campbell v. Seaman we believe the precise 
question had not arisen in this country, except in the 
nearly contemporaneous case of Huckenstine’s Appeal, 
70 Penn. 102. This was an action for an injunction 
against a brick kiln, on the ground of injury to the 
plaintiff’s vineyard and residence. The court hold 
that brick-making, being a useful and necessary 
business, and necessarily exercised near towns, the 
burning of bricks, an essential part of the business, is 
not a nuisance per se; that although a useful em- 
ployment may produce discomfort or injury to those 
near to it, it does not follow that it should be 
restrained; that in such questions the court will con- 
sider the customs of the people, the characteristics 
of their business, the common uses of property, and 
the peculiar circumstances of the place. In this case 
the premises of the parties were on a hillside over- 
looking the city of Pittsburg, ““whose every day 
cloud of smoke from thousands of chimneys and 
stacks hangs like a pall over it, obscuring it from 
sight;” and the court say that those who live in 
such a place “voluntarily subject themselves to its 
peculiarities and its discomforts.” The court also 


pronounce that the damage averred is not clearly 
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made out by the evidence. For these reasons the 
injunction originally granted was dissolved. 

In the last case stress was laid on the case of 
Richard's Appeal, 7 P. F. Smith, 113. That was the 
case of an injunction sought against an iron manu- 
factory, and the court refused the injunction upon 
the ground that the defendant’s investments had been 
heavy, and that it would be a greater injury to them 
to stop business than it would be to the plaintiff to 
have it continue. It was shown that the use of 
semi-bituminous coal, the fuel complained of, was 
indispensable in the manufacture, and the court ob- 
serve that if they were able to say with certainty 
that its use was unnecessary, and that other fuel was 
equally good and available, or that by a reasonable 
expenditure of money on the works all injury might 
be avoided, a different case might appear to their 
minds as chancellors. This case is thus clearly dis- 
tinguished from Campbell v. Seaman. 

The point of prior occupancy has never been 
allowed to control, so far as we are aware, in the 
courts of this country. It was held in England in 
Rex v. Cross, 2 C. & P. 483, that “a party setting up 
a noxious trade remote from inhabitants and public 
roads, and after that new houses are built, and new 
roads are constructed near it, the party may continue 
his trade though it be a nuisance to persons inhabit- 
ing such houses or passing along such roads.” But 
this does not seem to have been adopted in this 
country. It certainly is not the law in Pennsyl- 
vania, for in Huckenstine’s Appeal, the plaintiff was 
the precedent proprietor. And in this State the 
contrary was explicitly held in Zaylor v. People, 6 
Parker Cr. Rep. 352, A. D. 1867. In that case the 
court say that the doctrine disapproved seems to have 
been derived from what was incidentally and un- 
necessarily observed in Rex v. Cross, and that it is 
in conflict with other English cases. The court fur- 
ther say: “ While an offensive or unwholesome trade 
or business is carried on at a point so remote from 
others as in no manner to affect or disturb them, the 
pursuit is lawful; but it necessarily becomes unlaw- 
ful whenever the adjacent owners may so far devote 
their own property to the purposes of business or 
residence, as to render its continuance incompatible 
with such purposes.” See also Comwonweallh v. 
Upton, 6 Gray, 473, same doctrine. See also How- 
ard v. Lee, 3 Sand. Sup. Ct. R, 281, in which the 
business of a soap factory was perpetually restrained 
at the suit of a hotel keeper, although established 
long before the hotel was built. 

In conclusion we see nothing in the case of Camp- 
bell v. Seaman to make it an exception to the well- 
established doctrine, that any trade or business lawful 
in itself, which materially injures the property of 
others, or affects their health, or renders the enjoy- 
ment of life uncomfortable, is a nuisance. This doc- 
trine has received a recent and influential approval 
in McKeon v. See, 51 N. Y. 307, in which the plaintiff 
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complained that his building was rendered unsafe 
and unpleasant by the jarring produced by the de- 
fendant’s steam machinery on adjoining premises. 
A very radical change has taken place since the case 
of Jones v. Powell, Palmer, 536, where the complaint 
was of the use of sea coal as fuel, and where it was 
held that the erection of a brewery and the burning 
of sea coal therein, was not a nuisance, Judge Dodd- 
ridge remarking, “ if a man is so tender-nosed that he 
cannot endure sea coal, he ought to let his messuage.” 

The law has become careful of the eyes, ears, and 
noses of mankind, and will protect those necessary 
and sensitive organs from offensive sights, sounds and 
smells. A tolerably complete catalogue of these 
objectionable objects and trades is given by Read, J., 
in Rhodes v. Dunbar, 7 P. F. Smith, 274, which was 
an action to restrain the proposed erection of a plan- 
ing mill. His honor observes: “A glass house, a 
ehandler shop, a swine yard, a pig-sty, a pig board- 
ing-house, a soap factory, a tallow furnace, a slaugh- 
ter house, a bone boiling establishment, a horse-boil- 
ing establishment, a mill dam, a melting house of 
animal fat and tallow, a cotton press, finishing steam 
boilers, the use of a public place for immigrants, 
brick-burning, laying up wet jute, storing wood- 
naphtha, gunpowder, petroleum, or nitro-glycerine, 
a lime-kiln, a dye-house, a furnace, a smelting house, 
a smith-forge, a livery-stable, a tannery, gas-works, 
all are or have been declared nuisances.” To these 
may be added concert-saloons, a circus, locomotives, 
bowling-alleys, vending distillery slops, exposed 
bathing, obstruction of travel in public streets by too 
attractive shop windows. In the case last cited from 
the Pennsylvania Reports, the judge quotes from a 
London Quarterly reviewer, to show the effect of 
coal smoke on the atmosphere of London: “ Not only 
do our hands and faces contract dirt, but soot finds 
its way into the air-tubes of our lungs. Plants as 
well as animals are poisoned by smoke, and see how 
they struggle for existence in the parks of London! 
The fine trees in Kensington Garden are dying apace, 
and roses bloom not within some miles of Charing- 
Cross. Then how great oppression falls on our spirits 
from the fuliginous exclusion of the pure light of the 
sun!” The reviewer then speaks of our distinguished 
countryman, Mr. Peabody, who, as a reward for his 
magnificent charity to the English capital, will have 
“a thing we call a statue, which, though consisting 
of bronze, is blackened with soot,” an honor which 
nevertheless would not suit Mr. Peabody. 

———e-@-e——_—. 
The Senate has confirmed the following nominations: 


Robert W. Hughes to be United States Judge for the 
Eastern District of Virginia. United States Attor- 


neys: Nathan Webb, for Maine; Oscar A. Myers, for the 
Southern District of Florida; Geo. R. Peck, for Kan- 
sas; H. B. Swoop, for the Western District of Penn- 
sylvania. United States Marshals: S. S. Marble, for 
Maine; Thomas F. Purnell, for the Western District 
of Texas. 








MUTUALITY UNDER THE STATUTE OF 
FRAUDS. 


Until the decision of the court of appeals of this 
State, in Justice v. Lang, 42 N. Y. 493, it was prob- 
ably generally supposed by our profession that the 
memorandum required by the statute of frauds to 
evidence and render valid a sale of goods to an 
amount exceeding $50, in cases where there is neither 
part delivery nor the payment of earnest money, 
must be signed by the buyer as well as the seller. 
It would seem that, as there are necessarily two par- 
ties to eyery contract, and as every valid contract 
therefore binds two parties, where the statute says 
the memorandum must be “signed by the parties to 
be charged thereby,” it must intend the two parties 
rather than only one of them, the purchaser as weil 
as the seller. The contrary, however, was held in 
the case above mentioned. It was there decided, 
after two arguments, with only one dissenting voice, 
that the buyer need not sign; that an agreement to 
deliver personal property, signed by the seller alone, 
bound him, and he was thus the party “charged 
thereby ;” that the plural form of the word “parties” 
was without significance, and that the other party 
was bound by an assent evidenced by something ex- 
traneous. It was objected by Ingalls, J., in a dis- 
senting opinion, that the statute means just what 
its language purports, and that unless both sign, the 
memorandum is a mere proposal and without con- 
sideration, because a void promise can be no consider- 
ation for a valid one. 

In 52 N. Y. the same case comes up again on its 
re-ascent to the same high court, and now the present 
court substantially overrule the former decision. 
On the new trial granted by the former court, the 
presiding judge, in accordance with the views in 42 
N. Y., admitted parol evidence to show an agreement 
to accept on the part of the buyer, and without sub- 
mitting the question of acceptance to the jury, in 
effect directed a verdict for the plaintiff. The present 
court pronounce this error, holding that one promise 
is no evidence of another; that there cannot be a 
recovery without evidence of a promise or of conduct 
amounting to a promise on the part of the buyer, and 
this is a question for the jury. The court, in com- 
menting on the former decision, observe that it is 
not necessary to express any disapproval of its doc- 
trine, and that to do so would perhaps be unseemly, 
but still, if the question were an original one before 
them, they should desire to examine it very carefully 
before giving their adhesion to the opinion of the 
“learned and accurate judge” who wrote in 42 N. Y.; 
and they then very pointedly intimate that it is not 
law. Now what we should like to know is, what 
will the court below do on the new trial? The 
paper itself is not sufficient to evidence a contract. 
Something extraneous must be added. But how can 
parol evidence be given to piece out a contract that 
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is required by the statute to be in writing? The 
statute says, in effect, that parol evidence shall not 
be received to show the contract; there must be a 
memorandum signed by the parties to be charged. 
And yet we are to suppose that the evidence required 
by the statute to be in writing, may be half in writing 
and half in parol! This seems to us an anomaly, and 
we are inclined to suppose that the court, in the pres- 
ent decision, have effectually, although delicately, 
overruled the former decision, and that there can be 
no recovery in Justice v. Lang, and like cases. 





CURRENT TOPICS. 

On Monday last the President sent to the Senate 
the name of Morrison R. Waite as nominee for Chief 
Justice. The selection occasioned comparatively little 
surprise, as the country was prepared for almost any 
thing; nor. was it entirely unexpected, since the 
Washington correspondents had announced that the 
President had directed inquiry to be made as to who 
and what Mr. Waite is. These questions were perti- 
nent, and very likely have, since the appointment, 
suggested themselves to most people. The materials 
for an answer to these questions are meagre, but the 
answer may be stated about as follows: Mr. Waite 
is a lawyer of Toledo, fifty-four years of age, and in 
politics a Republican. He is a native of Connecticut ; 
son of a former Chief Justice of that State. He 
graduated at Yale in the class of '37, and after his 
admission to the bar removed to Ohio. He has never 
held any judicial office, although a seat on the State 
Supreme Bench has been twice tendered to him. 
He was one of the counsel for the United States in 
the Geneva Arbitration, and is now president of the 
Ohio Constitutional Convention. He is said to be a 
lawyer of ability and culture, and a man without 
reproach. His reputation as a lawyer is local and is 
probably no greater than that of a thousand or so 
other lawyers in this country. By what principle 
of selection he has been made Chief Justice in prefer- 
ence to Miller, or Evarts, or Hoar, or Dillon, or a 
score of other men, will probably always remain an 
inscrutable mystery. Judged of in the light of our 
present knowledge, the appointment is simply “re- 
spectable ;” but the country hail it as the termination 
of an unseemly contest and are thankful that it is no 
worse. The Senate unanimously confirmed the ap- 
pointment. 


The burdened calendar of the United States Su- 
preme Court has at last attracted the attention of the 
House Judiciary Committee, and it has under consid- 
eration a plan of relief. This consists of an entire 
re-organization of the Circuit and District Courts, the 
abolition of the distinction between these courts and 
the establishment of General Terms or sessions in 
banc, somewhat after the plan of the Supreme Court 
of New York. 





The courts of this State are noted for the liberality 
which they extend to railroad corporations, and for 
the persistency with which they hold valid all sorts 
of conditions and provisions in favor of the companies. 
The Commission of Appeals at its present term has 
illustrated this by holding that the words printed on 
a ticket: “Good for this date only,” constitute a valid 
condition, and that the ticket is not good after its 
date. The case was that of Zlmore v. Sands. Elmore 
purchased a ticket of the Long Island railroad com- 
pany for Hunter’s Point. On the ticket were printed 
the words quoted above. After purchasing the ticket, 
Elmore discovered that it was unnecessary for him to 
make the journey on that day. Seven days after he 
took the train for Hunter’s Point, and tendered to the 
conductor, Sands, the said ticket. Sands refused to 
receive it, on the ground that its force had expired, 
and ejected Elmore. Hence the action. There are 
several authorities on which the court based its 
decision. In Boston & Lowell R. R. Co. v. Proctor, 1 
Allen, 267; Shedd v. Troy & Boston R. R. Co., 40 Vt. 
88; Barker v. Coffen, 31 Barb. 556; Johnson v. Con- 
cord R. R. Co., 46 N. H. 213, the same doctrine was 
held. This construction is, however, at best, a harsh 
one, and we believe that the tendency of recent 
decisions is against it. 


We believe we have heretofore neglected to call 
attention to the important decision of the Court of 
Appeals of this State in Cook v. Whipple, 8 A. L. J. 
412. The question as to the jurisdiction of a State 
court at the suit of an assignee in bankruptcy has 
given rise to much discussion and to several conflict- 
ing decisions. The Supreme Court of Michigan held 
in Voorhees v. Frisbee, 8 A. L. J. 69, that the State 
court had no jurisdiction and the Supreme Court of 
this State was of the same opinion. See 8 A. L. J. 
340. Judge Doolittle, at special term, held the other 
way. See 8 A.L.J.119. The Court of Appeals also 
held that the State court had jurisdiction. In this 
connection we would call attention to the decision of 
the Supreme Court of the United States, which we 
publish this week, and which decides an important 
point of bankruptcy law. 

———-—¢-<>-4————— 


NOTES OF CASES. 

In Dietrich v. Pennsylvania Railroad Company, 71 
Penn. St. 432, the court entered quite largely into the 
nature of the contract between a passenger-carrier 
and a ticket-holder. Dietrich had a “ drovers’ ticket” 
on defendant’s road, expressing on its face to be’ 
good “for one seat from Philadelphia to Pittsburgh. 
This ticket good only until March 16, 1867. Issued 
March 11, 1867.” Dietrich took passage, but before 
reaching Pittsburgh “stopped off.” The next day 
March 12, he resumed his journey and tendered the 
ticket. It was refused, on the ground that he had 


stopped off, and-he was ejected. The court held that 
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he could not recover. Judge Agnew, who delivered 
the opinion of the court, said: “ Such tickets are evi- 
dence of the payment of the fare, and of the right of 
the holder or party named, as here, to be carried 
according to its terms. So far as they are expressed, 
the terms are binding of course, but such tickets are 
not the whole contract, which must be gathered, so 
far as not expressed, from the rules and regulations 
of the company in running its trains. This is the 
generally received doctrine, with the qualification, 
however, that these rules and regulations must be rea- 
sonable, and not contrary to the terms expressed. 
With the same qualification of reasonableness, it is 
also well settled that one who buys a ticket is bound 
to inform himself of the rules and regulations of the 
company governing the transit and conduct of its 
trains. Thus, he must ascertain the train in which 
he must go, the time of its departure and arrival, its 
stopping stations, his right to get off and get on to 
resume his trip,” etc. This is throwing a considera- 
ble burden on the traveling public. The above decis- 
ion is correct in principle and sustained by the au- 
thorities. It is entirely unlike the case of Elmore v. 


Sands, elsewhere noticed. A ticket is an entire con- 
tract, or evidence of an entire contract, for a pas- 
sage between certain points. The passenger has no 
right to sever the contract by “ stopping off;” but, 


on the other hand, the carrier ought not to be per- 
mitted to escape performance on his part by a notice, 
not brought home to the attention of the passenger 
nor assented to by him, that it will only perform 
within a certain time. 


A curious point, though we should suppose one 
not likely often to arise, was decided in Ottumwa 
Lodge v. Lewis, 34 Iowa, 67. The plaintiff was the 
owner of the third story of a building, and the de- 
fendant owned the two lower stories and the ground 
upon which the building stood. The roof becoming 
out of repair, the plaintiff requested the defendant to 
repair it, which he refused todo. The plaintiff re- 
paired it and brought action to recover the cost. The 
court held that he could not recover; that each party 
was the owner of a distinct dwelling. Several 
analogous cases were cited. In Zenant v. Goldwin, 
2 Ld. Raym. 1091, it was said that if one man have 
the upper part of a house and another the lower 
part, each may compel the other to repair his part in 
preservation of the other. In an anonymous case, 
11 Mod. 7, it was held that the owner of the lower 
room may compel the owner of the upper room to 
repair his roof. In Loring v. Bacon, 4 Mass. 575, the 
upper tenant brought action against the lower to re- 
cover a part of the costs of repairing the roof. The 
court held that the action could not be maintained. 
In Cheeseborough v. Green, 10 Conn. 318, the plain- 
tiff owned and occupied the foundation and first and 
second stories of a building, and the defendant 





owned the third story and roof. The defendant suf- 
fered the roof to become leaky to the damage of the 
plaintiff, who brought an action on the case. The 
court held that the action would not lie, but that the 
plaintiff’s remedy must be sought in equity. 





oo 


THE DISCHARGE OF SURETIES. 


It is somewhat difficult to gather exactly from the 
decided cases what are the principles which govern the 
discharge of sureties in cases where the agreement 
between the person whose solvency or fidelity is guar- 
anteed and the person in whose favor the guarantee is 
given, has been altered. The dicta in the various text- 
books on the subject are likewise characterized by a 
certain amount of vagueness, the decisions on the sub- 
ject being sometimes treated as depending upon the 
fact that the surety’s risk was increased, and sometimes 
on the view that the contract as altered was no longer 
the contract in respect of the performance of which 
the surety undertook to be responsible, quite independ- 
ently of any question whether the risk of the surety 
was thereby increased or not. 

The case of Sanderson v. Aston (21 W. R. 293, L. R. 
8 Ex. 73, noticed, 17 S. J. 441), raised an interesting dis- 
cussion in respect of the principles which regulate the 
law on this subject. In that case the declaration was 
ona bond given to the plaintiff by the defendant, 
which recited that by an agreement of even date the 
plaintiff had agreed to admit J. into his service as 
“clerk and traveler’’ (not further stating the terms of 
the agreement), and was conditioned for J.’s accounting 
for and paying over to the plaintiff all moneys he 
might receive on the plaintiff’s account, and the breach 
alleged was the not accounting by J. for such moneys. 
The second plea on equitable grounds was that the 
original agreement between the plaintiff and J. was 
that it should be terminuable by one month’s notice, 
and that the plaintiff and J. afterward, and before the 
defaults sued for, made it terminable by three months’ 
notice without the defendant’s consent. Martin, B., was 
disposed to hold that this plea was good, thinking that 
the true construction of the contract, as alleged in the 
declaration, was that the defendant was to guarantee 
J.’s fidelity in the service he entered on under the 
original agreement, and not another or different ser- 
vice, and consequently that the alteration was fatal. 
Kelly, C. B., and Pigott and Pollock, BB., thought, on 
the contrary, that the plea was bad. 

A distinction was adopted by Pigott and Pollock, 
BB., between cases where the original contract is made 
the basis of the contract of suretyship, in which case 
they laid it down that any alteration whatever, even 
in the most immaterial particular of the terms of the 
contract, will discharge the surety, and those where 
the terms of the original contract are not made part 
of the contract of suretyship, in which case they held 
that the alteration must be in some material particular 
as affecting the risk. Kelly, C. B., it may be noticed, 
contented himself with putting his decision on the 
ground that the term as to notice was made no part of 
the contract of suretyship, without saying whether 
the materiality or immateriality of the alteration 
affected his decision. The dfstinction laid down served 
very well for the purpose of deciding the case in hand 
in amanner consistent with the equity of the thing, 
for the alteration in that case was wholly immaterial, 
and the defense on that head most unmeritorious. It 
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does not certainly commend itself to one’s sense of 
justice that the surety should be permitted, when it 
can be avoided, to wriggle out of his liability on the 
plea that an alteration has been made in the terms of 
the service which did not in the least increase his risk, 
and to which, if applied to, he would probably have 
made no objection. We have before remarked that 
this distinction appears to have been to some extent 
suggested in previous cases, though not so definitely 
expressed as in the case at present under discussion, 
and, for the reasons above stated, it seems to be just. 
It must be confessed, however, that certain difficulties 
suggest themselves with regard to its future applica- 
tion. It is very obvious that if a man guarantees the 
performance of a particular contract and no other, any 
alteration of the contract must be fatal, for even 
though the fresh contract be no more onerous, it is 
nevertheless not the contract he guaranteed. The dif- 
ficulty will be, in many cases, to say when the guaran- 
tee is such, or so made, as to incorporate the terms of 
the contract between the party receiving the guarantee 
and the party whose fidelity is guaranteed. If the 
surety is made a party to the original contract in 
respect of the performance of which he is to become 
surety, it is tolerably clear that it is with reference to 
that particular contract only that he undertakes the 
responsibility, but there are many cases short of that, 
as, for instance, when the contract, or some term of 
it, is more or less particularly referred to or indicated 
in a separate contract of suretyship. Kelly, C. B., 
seems in his judgment to suggest that if the guarantor 
merely knows of the term of such contract he must 
be taken to become surety on the basis of those terms 
only, and is discharged if they are in anywise altered. 
But if this be so the only case to which the second 
branch of the distinction can apply in the case where 
the guarantor does not even know of the terms of the 
original contract and has not framed his guaranty with 
reference to them. In such case it is somewhat diffi- 
cult to see why he has any equity to be discharged, 
even if an alteration be made in a material particular. 
He would rather appear to have undertaken any risk 
with reference to the fidelity and conduct of the party 
guaranteed while in the service, on whatever terms it 
may be carried on. 

The decision with reference to the subject of the 
discharge of a surety by alteration of the contract are 
not entirely satisfactory, and some of them, such as 
Franks v. Edwards (8 Ex. 241), and London and North- 
western Railway Company v. Whinray (2 W. R. 523; 10 
Ex. 77), seem somewhat hard to reconcile on substan- 
tial grounds. In the former case the lowering of the 
salary of an assistant overseer was held not to amount 
to a re-appointment to the office so as to make the 
tenure of office a different one from that in respect of 
which the guaranty was given; in the latter case 
it was held that the alteration of the mode of pay- 
ment of a clerk from a fixed salary to a percentage on 
orders, made the contract of employment a different 
one, and discharged the surety. In the latter case the 
recitals of the bond happened to refer to the fact of 
the appointment being at a fixed salary, though the 
operative part of the condition did not make any stipu- 
lation as to salary. The distinction seems a little nar- 
row. It may surely be urged very forcibly if Whinray 
vy. Northwestern Railway Company be correct that, 
whenever a guarantee is given with respect tv an em- 
ployment or service, it must be open to the guarantor 
to show what was the service or employment with 





reference to which the guaranty was given—i. ¢., to 
identify the subject-matter of the contract, whether 
there be a recital of the terms of the employment or 
not, and, if so, where is the substantial distinction 
between the cases? There seems to be this difficulty 
with reference to the doctrine laid down by the Court 
of Exchequer in Sanderson v. Aston. It may be said 
that a contract of suretyship must be construed like 
any other written contract, é. e., with reference to its 
own language only, except in so far as parol evidence 
may be admissible to identify the subject-matter, or 
show the surrounding circumstances under which it 
was entered into, with a view to explaining the mean- 
ing in which the parties employed the terms they have 
used, and the relation of those terms to the things to 
be dealt with, and that, if so, the only question can be 
what upon the face of the contract is it that the surety 
has guaranteed? If, on the true construction of the 
contract, construed in connection with the circum- 
stances, he has guaranteed performance of a particular 
agreement, then he cannot be bound in respect of any 
fresh agreement, however trifling the difference. But 
if, on the true construction of the contract, he has 
guaranteed more than the mere performance of a par- 
ticular agreement, as for instance, fidelity as long as 
the employé continues in the service of the employer as 
a clerk, is there sufficient ground in law for implying 
on the part of the employer an agreement that he will 
not change the terms of the service in any material 
particular? In Stewart v. McKean (3 W. R. 216, 10 Ex. 
675) it was held that when the guaranty did not specify 
any particular course of dealing in the employment 
between the employer and servant, a change in the 
mode of accounting did not discharge the surety; the 
decision does not seem to have turned on whether the 
surety’s risk was increased or not, but went on the 
footing that the terms of the guaranty were general, 
and the guarantor did not stipulate as to any particu- 
lar mode of dealing. 

The old cases on this subject, in which it has been 
held that the surety was discharged, seem to have gone 
rather on the ground that the surety guarantees the 
performance of a particular contract and cannot be 
liable with respect to any other, however slightly dif- 
ferent, rather than on the notion of an equitable right 
to have no material alteration made without being con- 
sulted. It may be urged, on the other hand, that the 
existence of such a right, even where the terms of the 
instrument do not exclude liability in respect of the 
contract as altered, is not altogether inconsistent with 
the principles governing the law of suretyship. Un- 
doubtedly considerations of an equitable nature, rather 
than mere considerations drawn from the exact terms 
of the written contract, do form part of the law on the 
subject, for in many cases the conduct of the party to 
whom the guaranty is given may discharge the surety 
without reference to the terms of the guaranty, as, for 
instance, in Phillips v. Fowall (20 W. R. 900, L. R. 7 Q. 
B. 666), where it was held that continuing a servant in 
employ with knowledge of dishonesty or irregularity 
on his part will discharge the surety from liability for 
future defaults on the guaranty. The exact limits 
and nature, however, of the kind of equity here in 
question are not very accurately to be gathered from 
the cases, which seem always, to some extent, to con- 
fuse the question whether the service as altered comes 
within the terms of the guaranty, and the question 
whether the surety is discharged by reason of an 
equitable consideration apart from the terms of the 
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contract. There may be cases where the terms of the 
guaranty required by the employer are designedly 
made broad and general, with a view to preventing 
any alteration of the terms of the principal contract 
discharging the surety. Is it in such cases altogether 
consistent with the correct principles governing the 
case of written contracts that the surety, who had full 
opportunity of considering the effect of the terms of 
the writing before executing it, should be entitled to 
turn round and say that he had no idea on entering 
into the guaranty that he was to be liable in respect 
of an employment on the altered terms. The case of 
Phillips v. Foxall (ubi swp.) differs somewhat, and part 
of the court treated the case as analogous to one of 
concealment or fraud. They appeared to think that 
in the case of a continuing guaranty where there was 
a breach of duty by the servant, the guarantor would 
have an equity to withdraw from any further liability, 
and therefore non-communication of the servant's 
misconduct to him, and his consequently continuing 
after such default to undertake liability, might be 
treated on the same footing as a fraudulent conceal- 
ment practiced on him before entering into the con- 
tract at all. Blackburn, J., did not altogether assent 
to that view, and put the case on the ground that the 
surety has a right in equity, after default once made by 
the servant, to the exercise of any remedy which the 
master might have in his power against the default 
of the servant, and consequently to have the servant 
discharged or be freed himself from further liability. 

Neither of these grounds can very well be said to ap- 
ply to acase where the operative words of a contract 
of suretyship, which ex hypothesi on their bare con- 
struction are large enough to include the service or 
contract as altered, are to be narrowed and cut down 
in effect by the doctrine that as against the surety you 
cannot alter the terms of the service in any material 
particular. So far asthe words of the guaranty are 
concerned, it seems difficult to see an alternative be- 
tween the guarantor’s undertaking to be reliable in re- 
spect of a particular contract only, in which case the 
first branch of the distinction suggested by the Court 
of Exchequer applies, and any alteration is fatal, and 
his undertaking to be liable in respect of any contract 
or service which the general expressions of the guar- 
anty will cover without reference to the terms of the 
existing contract. But it seems clear that there are 
cases in which though the mere terms of the guaranty 
might cover the altered employment, it is inequitable 
that the surety should be liable in respect of the em- 
ployment as altered, by reason of a substantial altera- 
tion in the risk which he cannot be considered as hav- 
ing contemplated on entering into the guaranty. These 
cases seem to be those which properly fall within the 
second branch of the distinction suggested by the Court 
of Exchequer in Sanderson v. Aston. There may, how- 
ever, conceivably be a third class, viz.: Where the terms 
of the guaranty might cover the employment as al- 
tered, and no circumstances exist from which the guar- 
antor can be considered as having contemplated any 
thing in the nature of a stipulation as to the particular 
point on which the terms of the employment are al- 
tered, or as having been given to understand, or from 
other circumstances being entitled to assume, that on 
the point in question the mode of employment should be 
of a particular character. In such cases it is rather 
hard to see on what grounds there is an equity that a 
material alteration should discharge the surety. 

Tt appears to us that it would be highly desirable if 








in future cases the grounds on which sureties are to be 
discharged could be more thoroughly analyzed and the 
questions discussed, how far such discharge depends on 
the ordinary common-law principles with regard to the 
construction of contracts, and how far it depends on 
an equity recognized by the common law, and if so, 
what the nature and limitation of such equity may be. 
We cannot help thinking that if there is such an equity, 
as the judgment in Sanderson v. Aston seems to assume, 
it will turn out that there are three classes of cases, 
viz. : (1) Those in which any alteration, however trifling, 
will be fatal; (2) those in which a material alteration 
only will be fatal; and (3) those in which an alteration, 
whether material or immaterial, will not be fatal. If 
so, it will not be sufficient, in cases of the second class, 
merely to show that the contract has been altered in a 
material particular so as to prejudice the surety, but 
the onus will lie on the surety of showing circum- 
stances proving that it is inequitable that the person to 
whom the guaranty is given should be allowed to alter 
the terms of the employment behind the surety’s back 
without discharging him from further liability.— Solici- 
tors’ Journal. 
——_+=>+—__— 


COURT OF APPEALS ABSTRACT. 
COUNTER-CLAIM — ATTORNEY AND CLIENT. 


1. This action was brought upon an undertaking given 
upon appeal to the Court of Appeals, in which R. was 
plaintiff and N. and A. defendants. R. obtained a 
judgment against N., and to enforce it commenced an 
action against N., and another which was decided 
against R. N. assigned to plaintiff, his attorney, all 
costs which had accrued, or might* thereafter accrue, 
in consideration of plaintiff's services in the action. A 
separate judgment was perfected in favor of N. for 
costs. R. appealed, and gave an undertaking on ap- 
peal; he assigned the original judgment against N. to 
C., one of his sureties; the judgment was affirmed. N. 
then assigned the undertaking to plaintiff, who brought 
this action thereon. Defendants then set up in their 
answer, and proved, the judgment and assignment to 
C., and asked to set off the same ugainst plaintiff's claim, 
and that it be held to be a valid counter-claim, ete. 
Held, that the action being upon a joint liability, de- 
fendants did not establish a counter-claim ; that the as- 
signment of the costs to plaintiff was valid, and vested 
in equity the title to the undertaking in him; that R. 
had not at the time of such assignment the right to set 
off his judgment, and the subsequent entry of the 
judgment in favor of N. did not create that right, and 
therefore no equitable right to offset the judgment ever 
existed; also, that failure to give notice to R. or C. of 
the assignment to plaintiff did not affect the latter’s 
right, as the object of such notice is to protect one deal- 
ing with the assignor, and neither R. nor C. were in- 
jured by the want thereof here. Perry v. Chester et al. 
Opinion by Church, Ch. J. 

2. A defendant has a right to assign to his attorney 
the prospective costs against his adversary, in consider- 
ation of the services to be rendered by the attorney in 
earning such costs, and when such transfer has been 
made, in case the defense is successful, the claim of the 
attorney to a judgment for the costs cannot be defeated 
by setting off against the same a prior judgment in 
favor of plaintiff against the defendant. Ib. 

CRIMINAL LAW. 


1. Plaintiff in error was indicted for the murder of 
James Fisk, Jr. Upon the trial evidence was given 





THE ALBANY LAW JOURNAL. 
SS sseees} 








making it a question for the jury, whether the act was 
perpetrated by the prisoner in defending himself against 
an attempt on the part of the deceased to murder or 
inflict some bodily harm upon him. Held, that it was 
proper to give evidence of violent threats made by de- 
ceased against the prisoner a short time before the 
occurrence, although such threats were not communi- 
cated to the prisoner. Stokes, plaintiff in error, v. 
People, defendants in error. Opinions by Grover and 
Rapallo, JJ. 

2. It was error to allow the prosecution to give evi- 
dence showing that the testimony of a material witness 
for the prisoner was untrue, who was asked upon cross- 
examination whether she had not taken things not be- 
longing to her when she left a place where she had been 
at service. That having asked and obtained answers 
from the witness as to collateral matters, the prosecu- 
tion was bound by them. Ib. 

3. It was improper to receive in evidence, on the part 
of the prosecution, the minutes of a grand jury, tend- 
ing to show that an indictment upon the complaint of 
the deceased had been ordered against the prisoner, no 
proof being given of knowledge by the prisoner of such 
action, it would not tend to show a motive in the ab- 
sence of knowledge, and its only effect was as tending 
to show the commission of another crime by the ac- 
cused; that the prosecution had no right to prove. It 
was error for the court to charge, that from the fact of 
the killing, in the absence of proof of the circumstances 
of its perpetration, the legal implication was that the 
act was murder in the first degree, and cast upon the 
prisoner the burden of showing that it was not, under 
the statute classifying homicide, mere proof that one 
has been deprived of life by the act of another, fails 
utterly to show the class to which the homicide belongs. 
Ib. 

4. The legislature has power to make such changes in 
the law respecting the mode of procuring and impanel- 
ing a jury as it may deem expedient, limited only by 
the constitutional obligation to preserve the right of 
trial by an impartial jury. Ib. 

5. The act ‘‘in relation to challenges of jurors in crim- 
inal cases”’ (chap. 475, Laws of 1872), which provides sub- 
stantially that an opinion or impression as to the cir. 
cumstances, or as to the guilt or innocence of the 
prisoner shall not be a sufficient ground of challenge 
for principal cause, provided the juror declares on oath 
that he can render an impartial verdict, and provided 
the court be satisfied that he does not entertain such a 
present opinion as would influence his verdict, does 
not infringe upon the right to an impartial jury, and is 
constitutional. Ib. 

6. The rules of evidence in, or the details of a crim- 
inal trial may be changed as to prior as well as to sub- 
sequent offenses, and the provisions of the statute above 
mentioned are applicable upon the trial of an offense 
charged to have been perpetrated prior to its passage. 
The rule that an error committed upon a trial may be 
overlooked when the party complaining was not preju- 
diced thereby is only applicable in cases where the 
error could not possibly have produced any injury. Ib. 


EVIDENCE. 


Witness: right of party to correct his own witness.— 
Action to recover back moneys paid to defendant 
by plaintiff upon the sale of an interest in a patent 
right, which plaintiff claimed to rescind on the ground 
of fraud. The sale was made July 17, 1868. One T. 
was called by the plaintiff to prove a certain conversa- 
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tion between the witness and defendant, and that it 
occurred prior to the sale, but to the surprise of plain- 
tiff, T. testified that the conversation took place in 
June. Held, that the question was proper; that plain 
tiff had a right to interrogate the witness in respect to 
previous declarations made by him inconsistent with 
his testimony for the purpose of probing his recolleo- 
tion, and by showing the witness to be mistaken to in- 
duce him to correct his evidence, and by recalling to 
his mind the statements previously made, drawing out 
an explanation of the apparent inconsistency, and also 
to show the circumstances which induced plaintiff to 
call him, and such inquiries will not be excluded sim- 
ply because they result unfavorably to the witness. 
But when the sole effect of an affirmative answer to a 
question asked by a party to his own witness will be to 
discredit the witness, it is properly excluded. Bullard 
v. Pearsall. Opinion by Rapallo, J. 


MORTGAGOR AND MORTGAGEE. 

Rents and profits: ejectment.— This was an action of 
ejectment, brought to recover possession of the undi- 
vided half of a lotofland. Plaintiffs claim title under 
H., the mortgagor, to the undivided half of the prem- 
ises, mortgaged by him to S., December 1, 1846, to se- 
cure the payment of $7,000. Defendants are the grantees 
of S., under a deed dated June 7, 1849, and are in pos- 
session, claiming under that deed. Plaintiffs offered 
to prove that the mortgage debt had been paid by the 
receipt by S. before the commencement of the action 
of rents and profits from the land sufficient to satisfy 
it. This evidence was excluded. 

Held, that, in the absence of an agreement between 
the parties, the receipt of rents and profits from mort- 
gaged premises, by a mortgagee in possession, to an 
amount sufficient to satisfy the mortgage, is not a legal 
satisfaction thereof. In order to have such receipts so 
applied, the mortgagor must resort to an accounting in 
equity, and until they are so applied in satisfaction by 
a judgment of the court, the character of the mort- 
gagee as mortgagee in possession is not divested. Eject- 
ment cannot be maintained against him or his grantee. 
Hubbell, Trustee, etc., v. Mouwlson et al. Opinion by 
Andrews, J. 

NEW YORK. 

Statutory construction: lands taken for streets. —This 
action was brought by plaintiff to recover the value of 
the materials of certain buildings alleged to have been 
converted by defendant. Held, that the act “to re- 
duce several laws relating to the city of New York 
into one act ”’ (§ 178, chap. 86, Laws of 1813), which con- 
ferred power upon the corporation of the city of New 
York to take lands for streets (not laid out under the 
act of 1807) by coercive proceedings against the owners, 
contemplates the acquisition by the city of the entire 
title, and compensation is to be made as well for the 
buildings upon the lands as for the soil. The commis- 
sioners of estimate and assessment have no right, with- 
out the owner’s consent, to restrict the assessment to 
the value of the land, compelling the owner to retain 
the fixtures as chattels, and exempting the city from 
the obligation to take and pay for them as part of the 
land. The owner may waive his right and assent to 
retain the buildings as a chattel interest. In such case 
they will be regarded as severed, and the city acquires 
title to the land, subject to the right of the owner to 
remove the buildings; and in such a case where the 
commissioners have so reported and their report been 
confirmed by the court without objection, the city 











would be liable to the owner for a subsequent cunver- 
sion of the materials of the buildings. Schuchardt v. 
Mayor, etc., of New York. Opinion by Andrews, J. 


VENDOR AND VENDEE. 

Specific performance : waste: measure of damages. — 
This action was brought to compel the specific perform- 
ance of an agreement between plaintiff and P. for the 
sale of certain real estate. Defendant, with knowledge 
of the contract, purchased the premises and received 
aconveyancelthereof from P., and plaintiff claims dam- 
ages for being kept out of possession and by reason of 
the waste committed on the premises by defendant. 

Held, that where a vendor of real property has, under 
an executory contract of sale, received payment of the 
purchase-money, and retains possession of the land and 
refuses to deliver it according to his contract, he can- 
not reap the benefit of the contract while retaining 
possession, and in case the rental value of the land is 
less than the interest on the purchase-money, the ven- 
dee is entitled to such interest as damages for being 
kept out of possession. (Grover, J., dissenting). For 
any waste committed by cutting down and carrying 
away timber, or by removing other valuable materials 
belonging to the freehold, the diminution in the value 
of the land is not the exclusive measure of damages. 
In equity everything forming part of the freehold be- 
longs to the vendee from the date of the contract, and 
the rights and liabilities of the parties will be adjusted 
upon that assumption, and the vendee is entitled to 
recover the value of the materials so removed. (Gro- 
ver, J., dissenting). Worrall v. Munn. Opinion by 
Andrews, J. 

WILL. 

1. Lex domicilium: jurisdiction : conflict of laws.—This 
action was brought to obtain a construction of the will 
of P., late of California, deceased, who died seized of 
certain leasehold estates for years in land situate in this 
State. In its material provisions the will was void 
under the statute of this State, but was valid under the 
laws of California, where some of the executors resided, 
while some lived in this State,and were charged with 
the care and administration of the property here. 
Held, that the leasehold estates were to be treated as 
personalty, and to be governed by the laws of the tes- 
tator’s domicile, but the courts of this State would not 
aid in carrying out here bequests contrary to its statute 
law, and the assets must be remitted to California to 
be there distributed. While it is no part of the policy 
of this State to interdict perpetuities or accumula- 
tions in another State, and while the State courts will 
not declare void a bequest valid by the laws of the State 
governing the disposition of the property, they will 
not give direct aid to sustain, enforce or administer 
here a devise or bequest made by a citizen of another 
State which is in contravention with our statute law 
in relation to such perpetuities and accumulations. 
Whether the courts of this State will decree distribu- 
tion of the assets collected in it under auxiliary letters 
testamentary granted by them, or will remit the dis- 
position thereof to the courts of the testator’s domicile, 
is nota question of jurisdiction, but of judicial dis- 
cretion under the circumstances of the particular case ; 
nor is this discretion controlled by the fact that citi- 
zens of this State as well as those of the State of the 
testator’s domicile are appointed executors, and that 
those here are charged with the care and administra- 
tion of the property in this State. Despard et al., 
ea’rs, etc., v. Churchill et al. Opinion by Folger, J. 
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2. Construction of. —This action was for the parti- 
tion of certain real estate. It appeared that a portion 
of the premises was owned by T. who died leaving a 
will, in which, by its first clause, he gave to his daugh- 
ter C. all his property, real and personal, excepting the 
sums necessary to pay certain legacies, after enumerat- 
ing which the will contained this clause: * All my re- 
maining property * * * Igive, devise and bequeath 
to my daughter C. for her support and comfort, to be 
held and controlled by her, and at her death to pass to 
her heirs, and if she leaves no heirs to be disposed of 
by her will, to whom and for what purpose she may 
deem right and proper.” Held, that the gift in the 
first clause was qualified and limited by the residuary 
clause; that the will gave C. an estate for life in the 
lands of which T. died seized, with remainder to her 
issue living at her death and with power in default of 
issue to appoint the fee by will; and therefore a convey- 
ance by C. and her living children did not give an abso- 
lute title to such lands, as it was subject to the contin- 
gency that children might thereafter be born who would 
take an interest as purchasers under the will. Faggart 
et al. v. Murray et al. Opinion by Anderson, J. 

3. In the construction of wills effect is to be given, if 
possible, to all the provisions of the will, and no clause 
is to be rejected, and no interest intended to be given 
is to be sacrificed, on the ground of repugnance, when 
it is possible to reconcile the provisions which are sup- 
posed to be in conflict. Ib. 


—-- ope —— 
DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS.* 
FISHERY. 


The Statute of 1869, ch. 384, § 31, forbidding the taking 
of certain fish at their spawning seasons, is binding on 
riparian proprietors of unnavigable streams, and is 
constitutional. Commonwealth v. Look, 452. 

FIXTURES. 


1. A glass case, a case of drawers, and a mirror six 
feet long and two feet wide, bought by the tenant of an 
eating-room where intoxicating liquors are sold, to use 
in his business, and screwed or nailed by him to the 
walls of the room; and gas-fixtures (so called) bought 
by him for the same purpose and screwed upon gas- 
pipes fastened to the ceiling; are not fixtures, and an 
action of tort in the nature of trover will lie for their 
conversion by the landlord. But twocounters, bought 
by the tenant for the same purpose; one called an 
oyster and trench counter, ten or twelve feet long and 
two or three feet wide, brought into the room entire 
and nailed to the floor, and afterward enlarged by an 
addition, of about the same size, constructed of joints 
and a base-board, both nai ed to the floor, and of boards 
nailed to the joists and to each other; the other, called 
a bar, twenty-two feet long and two feet wide, brought 
into the room entire and fastened to the floor by nails 
and with iron knees, are trade fixtures, for the conver- 
sion of which by the landlord during the term of the 
lease no such action will lie while they remain unsev- 
ered from the realty. Guthrie v. Jones, 191. 

2. If a tenant at will of land removes a substantially 
constructed building from another place, and puts it 
on the land, upon stone foundations, with a cellar under 
it, as and for a permanent dwelling-house, without the 
consent of the land-owner, or any contract’ with him, 


*From 108 Massachusetts Reports. 
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express or implied, that he tenant shall hold it as per- 
sonal property, it becomes part of the realty, and can- 
not afterward become personal property by the mere 
assent of the land-owner without an actual severance 
ofit from the land. Madigan v. McCarty, 376. 

8. A mortgage on machinery in a building was given 
in contemplation of the machinery being annexed to 
the realty; and after it was annexed, a mortgage was 
given on the land and building. Held, that the second 
mortgagee could hold the machinery against the first 
mortgagee. Pierce v. George, 78. 

4. A mortgage of a building used as a machine shop 
covers polishing frames, machines, pulleys and shaft- 
ing, bolted or screwed to the floor or timbers of the 
building, although they can be removed without sub- 
stantial injury to the building; also a machine bolted 
to blocks which are bolted to the floor; and also wheels 
belonging to the polishing machine, although they can 
be detached therefrom without injury. But it does 
not cover machines which are not fastened to the floor, 
but are supported by their own weight, nor machines 
which are fastened to benches, although such machines 
are run from the shafting ; nor vises screwed to benches, 
although the benches are attached to the building by 
nails. Ib. 

HOMICIDE. 

1. An indictment for manslaughter by striking the 
deceased upon her head, and throwing her upon the 
floor, is sustained by proof that the defendant struck 
her on the head with his hand, and that she fell upon 
the floor and was killed by striking on a chair in her 
fall. Commonwealth v. McAfee, 458. 

2. Two or more defendants, indicted jointly for com- 
mitting manslaughter with a knife, may be convicted 
upon proof that, though only one of them used the 
knife, the others were present aiding and abetting him 
in the use of it; or may be found guilty in different 
degrees on such an indictment, some of them of the 
manslaughter, and others only of anassault. Common- 
wealth v. Roberts, 296. 


INSANE PERSON. 

The mere fact that a man is insane does not author- 
ize his arrest and confinement without a warrant, if he 
is not dangerous to himself or others. Look v. Dean 
& Choate, 116. 

INSURANCE. 

An insurance company insured a building against 
risk of fire, as a machine shop, upon a representation, 
made without the knowledge or authority of its owner, 
by a person who applied for the policy in the owner’s 
name, that it was so occupied. It was in fact occupied 
as an organ factory, without the knowledge or consent 
of the insurers, but with the knowledge and consent 
of the owner; and the risk on an organ factory was 
greater than on a machine shop. The owner accepted 
the policy, expressed to be on a machine shop, and 
paid the premium; and the building was destroyed by 
fire during the term of the policy, and without any 
change in the nature of the occupation. Held, in an 
action brought to recover for the loss, that the policy 
was void, for the minds of the parties never met on the 
subject-matter of the contract. Goddard v. Monitor 
Insurance Co., 56. 


INTOXICATING LIQUORS. 

The legislature may authorize a town to determine 
by vote of the inhabitants, or a city by vote of the 
city council, whether the sale of particular kinds of 
liquors within its limits shall be permitted or prohib- 
ited. Commonwealth v. Bennett, 27. 





LANDLORD AND TENANT. 


1. A tenant at will does not acquire the right to 
leave without giving the statutory notice to quit, from 
the mere fact that the rent is payable in advance. 
Sprague v. Quinn, 553. 

2. If a landlord forcibly prevents his tenant, during 
the term of the lease, from removing chattels attached 
by the tenant to the realty, but which are not fixtures, 
and refuses a demand of the tenant for leave to remove 
them, and claims them as his own, an action of tort 
will lie against him for their conversion. Guthrie v. 
Jones, 191. 

LORD'S DAY. 

If an agent who is authorized to accept an instru- 
ment of guaranty, which is to take effect on delivery 
and acceptance, does so on the Lord’s day, the instru- 
ment is invalid, although it bears date of a secular 
day, and the principal has no personal knowledge of 
the unlawful act. Moseley v. Hatch, 517. 


MONEY HAD AND RECEIVED. 


The plaintiff bought land with money borrowed from 
the defendant for that purpose; the deed was taken to 
the defendant as security for the loan; the land was 
afterward sold at an advance; and, after repaying him- 
self the amount of his loan with interest, there re- 
mained a balance of the proceeds in the defendant’s 
hands. Held, that the plaintiff could recover it in an 
action for money had and received. Jackson v. Stevens, 
94. 

OFFICER. 

1. A constable has a right, by virtue of his office, 
without a warrant, to enter, through an unfastened 
door, a house in which there is a noise amounting to a 
disturbaiice of the peace, and arrest any person disturb- 
ing the peace there in his presence. Commonwealth v. 
Tobin, 426. 

2. On the trial of an indictment for assaulting a po- 
lice officer, evidence that he was acting as such at the 
time of the assault, and had publicly acted so for the 
four years previous, is sufficient to prove that he wasa 
police officer. Commonwealth v. Kane, 423. 

8. On the trial of an indictment for assaulting a police 
officer, evidence that the person assaulted was, with 
the defendant’s knowledge, wearing the uniform and 
badge of a police officer and acting as such at the time 
of the assault, is sufficient proof that he was a police 
officer. Commonwealth v. Tobin, 526. 


PROMISSORY NOTE. 


1. Upon a note in this form: ‘‘ We, A and B as prin- 
cipal, and C and D as surety, promise to pay to the 
order of ourselves,” etc., signed on its face only by A 
and B, and indorsed successively by A, B, C and D, the 
liability of D is that of surety and joint promisor in a 
note payable to the order of the principals and by them 
indorsed. National Pemberton Bank v. Lougee, 371. 

2. Arequest, written by the maker of a promissory 
note on the same piece of paper, that the payee will 
accept the note from his true friend, the writer, is not 
conclusive, as matter of law, that the note is without 
consideration; nor is it so, coupled with the fact, as 
part of the transaction, that the note was delivered. to 
the payee in a sealed envelope, on which was written at 
request to him by the maker that he would not open it 
till after the writer’s death. Dean v. Carruth, 242. 

8. In an action to charge the defendant as an original 
promisor on a promissory note which the plaintiff took 
before maturity, in good faith and for value, bearing 
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the defendant’s name indorsed thereon above the in- 
dorsement of the payee to the plaintiff, parol evidence 
is admissible to rebut the presumption that the defend- 
ant indorsed the note at the time when it was made, 
and show that he did not do so until after it had taken 
effect as a binding contract between the maker and the 
payee. Way v. Butterworth, 509. 

4. On the issue whether a promissory note, made pay- 
able to the defendant's order at ‘‘ any bank in Boston,” 
and indorsed by him to the plaintiff after its indorse- 
ment by a third person, was properly presented for 
payment at the office of the plaintiff, who was a private 
banker in that city, there was evidence that the plain- 
tiff’s business was similar to that of incorporated 
banks, except that he did not issue bank bills for cir- 
culation; that the defendant kept a deposit account 
with him, and he discounted this note for the defend- 
aut; that he had discounted other paper of the maker 
and first indorser of this note; and that he had dis- 
counted for the defendant another note of this maker, 
and also the note of another person indorsed like the 
note in suit. Held, that this evidence would not war- 
rant the finding of an agreement, express or implied, 
of the pla‘ntiff and defendant and maker of the note, 
that it might be presented for payment elsewhere than 
at an incorporated bank. Ib. 


RAILROAD. 


1. A railroad corporation, in consideration of the 
payment to them, by a person, of a certain sum of 
money per year in quarterly installments, and of his 
agreement to supply the passengers on one of their 


trains with iced water, issued season tickets to him 
quarterly for his passage on any of their regular trains, 
and permitted him to sell popped corn on all their 
trains. Held, that his relation to them, while travel- 
ing upon the raiiroad under this contract, was that of 
a@ passenger and not of a servant. Commonwealth v. 
Vermont & Massachusetts Railroad Co., 7. 

2. At the trial of an indictment of a railroad corpo- 
ration on the General Statutes, chapter 63, section 97, 
for causing the death of a passenger by gross negli- 
gence of their servants, all the facts were agreed, and 
it appeared upon the statement of them that the pas- 
senger was killed in a collision of a train with a hand- 
car, which the track-mas‘er suffered to be on the track 
through a mistake in time, occasioned by his failure to 
observe correctly the hour indicated by his watch. 
Held, that the defendants had no ground of exception 
to the refusal of a request for a ruling that there was 
no evidence of neg! gence, and to the submission of 
that question to the .ury. Ib. 

8. A memorandum indorsed on a season ticket issued 
by a railroad corporation, that ‘‘the corporation as- 
sumes no liability for any personal injury received 
while in a train to any season ticket holder,” is no de- 
fense to an indictment of the corporation on the Gen- 
eral Statutes, chapter 63, section 97, for causing the 
death of the ticket holder by gross negligence of their 
servants while he was a passenger in a train upon the 
railroad. Ib. 

SAVINGS BANK, 

A B deposited in a savings bank a sum of money be- 
longing to her, in the name of * A B, trustee for C D,” 
and always retained the pass-book. C D did not know 
of the deposit till after the death of AB. A by-law 
of the bank provided that no one should receive his 
deposit without producing his pass-book. A suit was 
brought against C D in which the bank was summoned 








as trustee, and the administrator of A B's estate ap- 
peared as claimant. Held, that the administrator was 
entitled to the money as against the plaintiff, although 
evidence was offered of the intent of A B to create a 
trust in favor of CD. Clark v. Clark, 522. 


TIDE-WATER. 


A place in a river where the water rises and falls two 
feet with the flow and ebb of the tide is within tide- 
waters, although the fluctuation is caused by the meet- 
ing of the sea water with the river water. Attorney- 
General v. Woods, 436. 

TOWN. 

A town, as incident to its power to build a town 
house, has a right, in its discretion, to make additional 
compensation to a person for labor done by him in 
building it as a contractor under another person with 
whom the town had contracted to build it fora fixed 
sum. Friend v. Gilbert, 408. 


WATER-WORKS. 
One who collects water artificially on his own land 
is liable for injuries resulting to adjoining land from 
percolations through the soil, caused by the pressure 
of the water collected, or from the obstruction, by that 
cause, of the natural passage of water through the soil 
from such land. Wilson v. New Bedford, 261. 


———_++—___ 
UNITED STATES SUPREME COURT ABSTRACT. 


OCTOBER TERM, 1873. 
ARMY. 


1. An officer who shows that he received a commis- 
sion from the proper source, and who serves and is 
recognized as such officer by his superiors until his regi- 
ment is mustered out, and who presented himself at the 
proper time and place to be mustered in, and was re- 
fused, makes out a prima facie case for full pay under 
the joint resolution of Congress of July 26, 1866. United 
States v. Henry. Opinion by Miller, J. 

2. It does not rebut this prima facie case to prove 
that the officer who refused to muster him in alleged 
that he was not entitled to such muster, because the 
company to which he was assigned as lieutenant was 
below the minimum in numbers. Ib. 

3. Such a statement is not a finding of the fact by the 
Court of Claims that the company was reduced below 
the minimum. Ib. 

4. Nor does the fact, if found, bring the case within 
section 20 of the act of March 3, 1863, forbidding the ap- 
pointment of officers to a regiment when that reyiment 
has been reduced below the minimum number allowed 
for regiments. Ib. : 


CORPORATION — BANKRUPTCY. 


1. Capital stock or shares — especially the unpaid sub- 
scription — constitute a trust fund for the benefit of the 
general creditors of a corporation. Sawyer v. Hoag. 
Opinion by Miller, J. 

2. This trust cannot be defeated by a simulated pay- 
ment of the stock subscription, nor by any device short 
of an actual payment in good faith. Ib. 

3. An arrangement by which the stock is nominally 
paid, and the money immediately taken back as a loan 
to the stockholder, is a device to change the debt from 
a stock debt to a loan, and is not a valid payment as 
against creditors of the corporation, though it may be 
good as between the company and the stockholder. Ib. 

4. Section 20 of the bankrupt act was not intended to. 














enlarge the doctrine of set-off beyond what the princi- 
ples of legal or equitable set-off previously authorized. q 
Ib. i 

6. A stockholder indebted to an insolvent corporation 
for unpaid shares cannot set-off against this trust fund 
for creditors a debt due him by the corporation. The 
fund arising from such unpaid shares must be equally 
divided among all the creditors. Ib. 

6. The relations of a stockholder to the corporation, © 
and to the public who deal with the latter, are such as 
to require good faith and fair dealing in every trans- 
action between him and the corporation, of which he. 
is part owner and controller, which may injuriously | 
affect the rights of creditors or of the general public, | 
and a rigid scrutiny will be made into all such trans- 
actions in the interest of creditors. Ib. 


EVIDENCE — CONTRACT. 


1. Itisarule of evidence that, ordinarily, a witness 
who testifies to an affirmative is entitled to credit in 
preference to one who testifies to a negative, because 
the latter may have forgotten what actually occurred, 
while it is impossible to remember what never existed. 
Stitt v. Huidekoper. Opinion by Miller, J. 

2. An offer to sell at a fixed price, whether accompa- 
nied with an agency to sell to others or not, may be 
revoked at any time prior to the acceptance of the 
offer, unless there is an express agreement, on good 
consideration, to accept within a limited time, or when 
other acts are done which the person making the offer 
consents to be bound by. Ib. 

3. An offer to take $40,000 in cash is not accepted so 
as to bind the party by a contract which leaves the 
buyer at liberty to withdraw by forfeiting a deposit of 
$10,000, or pay the remainder within sixty days. Ib. 

4. Although a written agreement between persons 
not parties to the suit may, as a general rule, be con- 
tradicted or explained by oral testimony, this does not 
apply to an attempt to make good by parol evidence a 
contract which the law requires to be made in writing 
to make it valid. Ib. 

5. When one party gives notice to another to produce 
on trial a written instrument, and the party so notified 
produces and offers to verify it by his oath, the other 
party cannot refuse to use that paper and introduce a 
copy in the first instance, on the allegation that the 
first is not genuine, although he might show wherein 
it was erroneous or defective after it was once intro- 
duced. Ib. 

6. It is not error for a court, leaving to the jury the 
credibility of the testimony and their belief of certain 
material facts, to instruct the jury that they must, if 
they so believe, find for one party, though this may be 
all that is in contest. Ib. 

7. Nor is it error for a court, in its instructions, to 
limit them to the special contract, which alone was 
considered by counsel on both sides, and when no evi- 
dence of the value of services was given or instruc- 
tions asked as applicable toa common count found in 
the declaration. Ib. 

MARITIME LAW. 

1. In June, 1865, the American steamer Emily B. 
Souder, owned by residents in New York, while on a 
voyage to that port from Rio Janeiro, lost her propel- 
ling screw, and put into the port of Maranham, on the 
coast of Brazil, in distress. She was towed into that 
port by another steamer for which she had signaled. 
The captain was without adequate funds to make the 







necessary to enable her to proceed on her Voyage, 
pay the expenses of her towage into port, ‘anilef 
custom-house dues, fees of the consul im the 
_ port, and expenses of medical attendance upon tlie sall- 
ors. Both he and the owners of the vessel wereunknown 
in Maranham, and without credit there. Under these 
circumstanees the captain borrowed of the tibellants 
the necess¢ry funds to enable him to pay tliese several 
expenses and gave them drafts on the owuers of the 
vessel in New York for the amount, payable thirty 
; days after sight, which drafts were accepted on pre- 
| sentation, but were protested for non-payment. Held, 
) first, that the items of expense for towage, pilotage, 
custom-house dues, consular fees, and medical attend- 
ance upon the sailors stood in the same rank with the 
repairs and supplies to the vessel, and that the libellants 





, advancing funds for their payment were equally enti- 


tled as security to a lien upon the vessel; second, that 
the drafts were only conditional payment and did not 
discharge and satisfy the original debt. Steamship 
Emily B. Souder v. Pritéhard. Opinion by Fields, J. 

2. After the libellants in one of the cases had agreed 
with the captain to advance all the fands required by 
him, the libellant in the other case, who had been first 
applied to by the captain, agreed to advance a portion 
of the funds, and did so. Held, that this subsequent 
agreement did not affect the implied hypothecation of 
the vessel for the whole, the advances by both libel- 
lants having been made on the credit of the vessel and 
not solely on the personal credit of the captain or 
owners. Ib. 

8. The presumption of law is, in the absence of fraud 
or collusion, that where advances are made to a cap- 
tain in a foreign port, upon his request, to pay for nec- 
essary repairs or supplies to enable his vessel to prose- 
cute her voyage, or to pay harbor dues, or for pilotage, 
towage, and like services rendered to the vessel, that 
they are made upon the credit of the vessel as well as 
upon that of her owners. It is not necessary to the 
existence of the hypothecation that there should bein 
terms any express pledge of the vessel, or any stipu- 
lation that the credit shall be given on her account. Ib. 

4. The presumption in such cases can be repelled 
only by clear and satisfactory proof that the master 
was in possession of funds applicable to the expenses, 
or of a credit of his own or of the owners of his ves- 
sel, upon which funds could be raised by the exercise 
of reasonable diligence, and that the possession of such. 
funds or credit was known to the party making the 
advances, or could readily have been ascertained by 
proper inquiry. Ib. 

5. Liens for advances of funds for the necessities of 
vessels in a foreign port have priority over existing 
mortgages to creditors at home. Ib. 

6. Where advances in a foreign port are made in 
gold, and drafts for the amount on the owners show 
that the payment to the parties making the advances 
is to be also in gold, the court may direct that its de- 
crees be entered for the amount in like currency. Ib. 


PRACTICE. 


1. The court adheres to the doctrine that a judgment 
on a note or contract merges the note or contract, and 
that no other suit can be maintained on the same 
instrument. Eldred-v. The Michigan Insurance Bank. 
Opinion by Miller, J. , 

2. Such a judgment, when binding personally, can be 
introduced in evidence and relied on as a bar to a 





repairs required and furnish the vessel with the sup- 





second suit on the note. Ib. 
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3. When a defendant has filed a plea to the merits, 
and afterward, by leave of the court, withdraws his 
plea, that does not withdraw his appearance, and he is 
still in court so as to be bound personally by a judg- 
ment rendered against him in the action. Ib. 

4. Special circumstances of an alleged misleading of 
the court and opposite counsel by a statement of coun- 
sel, considered as a reason for refusing to reverse a 
judgment manifestly erroneous, and found to be insuf- 
ficient. Ib. 

5. But though the judgment is reversed, and there 
does not appear to have been any intent to deceive, the 
plaintiff in error, under the circumstances, recovers no 
costs in this court. Ib. 


————— > 
GENERAL TERM ABSTRACT. 


FOURTH DEPARTMENT — DECEMBER TERM, 1873. 


COSTS. 

Payment of: before commencing second action where 
Jirst has been discontinued.— Where an action is discon- 
tinued or dismissed with costs, and a second action is 
brought for the same cause of action by the same plain- 
tiff, or by any assignee of the cause of action, the pro- 
ceedings in the second action will be stayed until the 
costs in the first action are paid. This is so, even if 
said action were dismissed for a defect of parties, and 
bringing in other parties defendants does not change 
therule. Hilly. Hill. Opinion by Smith, J. 


DOWER. 

Right to trial by jury in action for.— Where the 
plaintiff brought an action for admeasurement of her 
dower and defendants denied herright to the same, and 
before the trial was entered demanded a trial by jury 
which the judge refused, and exception was taken to 
said refusal, and the judge proceeded to try said cause 
and decided in favor of the plaintiff, and defendant 
thereupon appealed to this court. Held, that where 
the right to dower is controverted the defendants may 
claim a trial by jury, and cannot be deprived of it. 
Judgment reversed and new trial ordered. Kinne v. 
Kinne. Opinion by Smith, J. 

EXCEPTIONS — NEGLIGENCE. 


1. Where exceptions are ordered at the circuit to be 
heard at the first instance at the general term, the 
party moving for a new trial is confined to the excep- 
tions taken at the trial, and loses the right of review 
upon the evidence which he might have had upona 
motion for a new trial before the judge who tried the 
cause or at special term. Sigle v. Shautz. Opinion by 
Smith, J. 

2. The defendant’s agent and foreman employed the 
plaintiff ’s minor son, twelve years of age, and set him 
at work in defendant’s factory, directing and control- 
ling him in his particular work and ordinary course of 
employment. While thus employed he was injured, 
while placed in a dangerous position. On motion for 
new trial from judgment at circuit, held, that the 
charge of the judge at the circuit, ‘that the defend- 
ants were liable for the gross negligence of their fore- 
man,” was correct. Ib. 

HIGHWAYS — MANDAMUS. 


One 8., a commissioner of highways, in 1869, took 
and consummated proceedings to open a highway,under 
the statute. The same was not opened at the time of 
the accession of his successor to office, who took steps 








to discontinue said road under section 2, chapter 16, 
part 1, article 1, title 1 of the Revised Statutes, which 
provides for opening new roads and discontinuing old 
ones. A mandamus was granted at special term, 
requiring said commissioner to open said road on 
appeal. Held, that the road in question, never hav- 
ing been opened, did not come under the provision in 
regard to discontinuing old roads. That said second 
proceeding was simply an attempt to review or reverse 
the action of the retiring commissioners and not au- 
thorized, and was void. Order affirmed. The People 
ex rel. Miller v. Griswold, Commissioner of Highways 
of Town of Sheridan. Opinion by Smith, J. 


MARRIED WOMAN. 


Where a married woman gave a note in the words 
and figures following: ‘‘ May 17, 1870. $185. On or 
before two years from date, I promise to pay D. C. or 
bearer $185, with interest,’’ and subscribed same, and 
it not appearing on the trial that it was contracted 
either for the purpose of carrying on a separate trade 
or business, or for the benefit of her separate estate, 
or for her own benefit on the credit of her separate 
estate, and the referee on the trial dismissed the com- 
plaint, for that reason; on appeal, held, that to sus- 
tain the action it was necessary to establish some of 
those facts affirmatively, and in the absence of them, 
the decision of the referee was correct. Judgment 
affirmed. Hallock v. DeMunn. Opinion by Smith, J. 


OFFICE. 


Abatement: certiorari. —Where the relator, who was 
overseer of the poor of a town, sued out of the court a 
common-law writ of certiorari to review proceedings 
of the respondent, and after the writ was served and the 
return made and filed, relator’s term of office expired, 
and one F. was elected in his place and duly qualified, 
and moved the court to be substituted in place of re- 
lator, and motion was denied at special term; on 
appeal, held, that the provisions of 2 Rev. Stat. 
474, original page, § 113, org. § 100), providing that no 
suit or action shall abate by the death, etc., of an offi- 
cer, but that the court shall substitute the successor, 
etc., do not apply to this case. The writ of certiorari 
is not a “suit’’ or “‘action,”’ but a special proceeding. 
Judgment affirmed. People ex rel. Overseers, etc., v. 
The Oswego County Court of Sessions. Opinion by 
Smith, J. 

PRACTICE. 

Accounting: referee’s report, what to contain.— In an 
action for an accounting the referee should require 
the parties to present their accounts in the form of 
debtor and credit, and should in his findings state the 
items of account distinctly. This is what is intended 
by section 272 of the Code. General conclusions upon 
the whole issue are not allowable. Spooner v. Lefever. 
Opinion by Smith, J. 

THIRD DEPARTMENT — NOVEMBER TERM, 1873. 
CONVEYANCE. 


1. Action to foreclose a mortgage: defendant owned 
a mortgage which he claimed was a prior lien.— The 
case was this. L. had a contract from B. for the pur- 
chase of certain premises for $2,500, upon which he had 
paid $100. April 1st, L. represented to plaintiff that 
he was the owner of such premises, and plaintiff then 
agreed to loan him $1,500 on a mortgage upon them. 
L. accordingly executed to plaintiff a bond for $1,500; 
plaintiff paid him $900, and it was agreed between 
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them that plaintiff should send the remaining $600 to 
L. the next day, and that L. should execute the mort- 
gage and deliver it for plaintiff to the county clerk for 
record. On the following day plaintiff sent L. the 
$600. L. paid B. upon the contract $900 April 2d, and 
$500 April 3d. On the 6th April L. paid B. $100, re- 
ceived from B. a deed of the premises, and gave back 
a mortgage to B. for $900, the balance of the purchase- 
money. On the 14th day of April L. delivered to the 
clerk for record his deed for B., and also the mortgage 
which he had agreed to execute to plaintiff. April 17th 
B. assigned his mortgage for $900 to defendant, and on 
the following day that mortgage was recorded. Neither 
plaintiff, defendant nor B. had notice of any of these 
facts except those in which they personally acted as 
stated above. Held, by the general term, that plaint- 
iff ’s mortgage should be preferred. Judgment affirmed, 
with costs. Dusenberry v. Hulbert et al. Opinion by P. 
Potter, J. Miller, P. J., and Parker, J., concurring. 

2. Acknowledgment. — The acknowledgment of a deed 
was as follows: ‘‘ Personally appeared before me Rob- 
ert S. Livingston, signer and sealer of the foregoing 
instrument, and acknowledged the same to be his free 
act and deed before me.”’ Held, by the general term, 
that the acknowledgment was insufficient. It did not 
show that the grantor was known to the officer to be 
the party named in, and who had executed the deed. 
1R. S., p. 758, §§ 9, 15. Judgment reversed. Miller v. 
Link et al. Opinion by P. Potter, J. Miller, P. J., and 
Parker, J., concurring. 

CRIMINAL PRACTICE. 

1. Where four are jointly indicted for felony, three 
of them have no right to require that the fourth shall 
be tried jointly with them. Ormsby v. The People. 
Opinion by P. Potter, J. Miller, P. J., and Parker, J., 
concurring. 

2. Upon a challenge to a juror for principal cause, it 
appeared that he had owned a farm, had conveyed it 
away “last spring,’’ and did not then own any real 
estate. He had taken back a mortgage, but could not 
tell of his own knowledge that he was assessed “ this 
year” for any personal property. He had not been so 
assessed the preceding year, but had been then assessed 
for real estate. The trial took place in June. The 
court below sustained the challenge. Held, by the gen- 
eral term, no error. Ib. 

8. Upon an issue as to the identity of the defendants 
’ with persons who had committed a larceny, it appeared 
that while two of them were under arrest, the com- 
plainant said in their presence that one of them was 
the man “‘who had scooped in his money,’ and the 
other was the man who had introduced a game of dice 
(during which the larceny was committed), and they 
made no reply. He then said that another had repre- 
sented himself as city attorney, and then both of the 
prisoners spoke up and said he was mistaken, and that 
that man was a stranger who had just dropped in. 
Money had already been found on one of the prisoners 
which corresponded somewhat with the money which 
bad been taken from the complainant. This evidence 
was admitted by the court below as against the two 
defendants in whose presence it occurred. Held, by 
the general term, no error. Ib. 

4. Recorders of cities have jurisdiction under 2 R. S. 
704, §1, to require disorderly persons to give security 
to keep the peace, and in default thereof to commit 
them to the’ common jail. The People v. Mitchell. 





Opinion by P. Potter, J. Miller, P. J., and Parker, J., 
concurring. 
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5. It is no defense to a complaint against one for 
breach of the peace in neglecting to support his wife, 
that he has brought an action of divorce against her, 
on which he has appealed from a judgment against 
him to the court of appeals, and that he has paid a 
gross sum awarded to herin that action for alimony. 
Ib. 

. HIGHWAYS. 

Certiorari to bring up an order of referees affirming 
an order of highway commissioners altering a public 
highway. The change made in the highway by the 
order was substantially by adding two rods addi- 
tional in width to the former road. At the hear- 
ing before the referees the relators offered to prove 
that no proper jury had certified to the alteration. 
Held, by the general term, that the widening of the 
road was an “alteration” of it and not the “laying 
out ’’ of a new highway, therefore a jury was unneces- 
sary.. Garretson v. Clark, Lalor’s Sup. 162. That irregu- 
larities anterior to the order of the commissioners 
could not be considered by the referees, nor on certio- 
rari to the referees. Com’rs of Warwick v. Judges of 
Orange, 18 W. R. 432; People v. Van Alstyne, 3 Keyes, 
37. Proceedings affirmed, with costs. People ex rel. 
Lasher v. McNiel. Opinion by P. Potter, J. Miller, 
P. J., and Parker, J., concurring. 


LIEN. 


1. A lease contained the following: ‘‘ Whenever any 
of the products of said farm shall be sold yr disposed 
of, all proceeds of said farm shall be paid to said Bar- 
ber (the lessor) until he shall receive the full rent of 
said farm yearly.”’ Held, by the general term, to bea 
mere personal covenant, and that it gave the lessor no 
lien upon the proceeds of the farm for his rent. Bar- 
berv. Marble. Opinion by P. Potter, J. Miller, P. J., 
and Parker, J., concurring. 

2. By an instrument of release a lessee surrendered 
to his lessor, the plaintiff, the proceeds of certain but- 
ter which had been sent to New York by the defend- 
ant. It was proved that the butter had been delivered 
by the lessee to the defendant for sale on the lessee’s 
account, and that defendant had sold it and received 
the proceeds. Thecomplaint contained the following: 
“That said plaintiff was entitled to said proceeds, and 
that he claimed the same; and that previous to the 
receipt of said proceeds the plaintiff notified, or caused 
the defendant to be notified, that the plaintiff claimed 
the proceeds of said butter, and that before the com- 
mencement of this action the said proceeds were duly 
demanded of defendant by plaintiff, and defendant re- 
fused,’ etc. Held, by the general term, that the com- 
plaint alleged sufficient to sustain a recovery for the 
proceeds of the butter. Ib. 

NOTES AND BILLS. 


Action upon a promissory note against the indorsers, 
who defended, alleging defects in the presentment 
and insufficient notice. The note was payable at the 
plaintiff’s bank, and it was not paid upon the last day 
of grace, nor did the maker have any funds there. 
The bank did nothing upon that day. Upon the fol- 
lowing day it caused the note to be protested, and a 
notice to be mailed to the indorsers, which stated that 
‘the note was this evening protested for non-payment, 
the same having been duly presented and payment 
demanded, which was refused.”’ The court directed a 
verdict for plaintiff, and the exceptions were ordered 
to be heard in the first instance at the general term. 
Held, by the general term, that demand and refusal 

















to pay would be presumed from the fact that the 
maker had not paid, and no actual demand by the 
bank was necessary. Bank of U. S. v. Carmeal, 2 Pet. 
548; Berkshire Bank v. Jones, 6 Mass. 525; Bank of 
Syracuse v. Hollister, 17 N. Y. 49; Ogden v. Dobbin, 2 
Hall, 112; Edw. on Prom. Notes (Ist ed.), 497; 2 H. 
Black. 509; 3 Greenl. 147. That the notice was mailed 
intime. Howard v. Ives, 1 Hill, 263; Chit. on Bills 513; 
Culver v. Stevens, 4 W. R. 567; Edw. on Prom. Notes, 
615. That the notice was sufficient to show a demand 
and refusal upon the preceding day. Judgment onthe 
verdict with costs. First National Bank of Groton v. 
Howell and others. Opinion by P. Potter, J. 
RAILROADS. 


1. Appeal from an order awarding a peremptory 
mandamus, commanding the appellants, commission- 
ers of the town of Pitcher, to issue and deliver to the 
relator bonds of their town in aid of the construction 
of its road. The town had authorized the issue of its 
bonds to the relator, in exchange for relator’s stock, 
upon certain specified conditions. Three commis- 
sioners were appointed, and two of them subscribed 
for relator’s stock by a subscription absolute in form, 
but upon the representation of relator and their belief, 
that they could not be compelled to deliver the bonds 
of the town until they could make an agreement with 
the relator in pursuance of chapter 507, Laws of 1870. 
Relator had not performed the conditions upon which 


the bonds were to be issued to it; the commissioners 
had ente upon their duties, but had not filed their 
official bonds. Held, by the general term, that their 


offices were not vacated by their omission to file the 
bonds. The statute (chap. 720, Laws of 1873) applies 
only to omission for ten days, after notice from the 
supervisor. Held, also, that the commissioners were 
not estopped by their subscription, and that relator was 
not entitled to a peremptory mandamus. Order re- 
versed, with $10 costs of motion and $10 costs of ap- 
peal. People ex rel. Utica, Chenango and Cortland R. R. 
Co. v. Hitchcock et al., Com’rs. Opinion by P. Potter, 
J. Miller, J. P, and Parker, J., concurring. 
8 
COURT OF APPEALS DECISIONS. 

The following decisions were announced in the court 
of appeals on Tuesday last: 

Judgments affirmed with costs —Fassin v. Hubbard ; 
Harris v. Jex; Halsted v. Halsted; Schemerhorn v. 
Gregg; Ploedterell v. The Mayor, etc., of New York; 
Simmons v. Lyons; Lapham v. Rice; Fearing v. Irwin; 
Pratt v. The New York Central Insurance Co. — 
Judgments reversed and new trial granted, costs to 
abide event — Arthur v. Griswold; Gordon v. Boppe; 
Meyer v. Huneke; Cameron v. Durkheim; The Ocean 
National Bank of the city of New York v. Carll; 
Devyr v. Shaefer; Nelson v. The Plimpton Fire Roof 
Co. —— Judgment affirmed without costs to either 
party in this court — Lennon v. The Mayor, etc., of 
New York.—— Judgment of general term affirmed 
with costs — Canady v. Stiger.—— Judgment reversed 
and new trial granted, costs except of this appeal to 
abide event unless the plaintiff stipulates to reduce the 
recovery to $202.18, with interest from November 28, 
1869, and if he so stipulates, then the judgment thus 
modified affirmed without costs to either party in this 
court, and in any event neither party to receive costs 
of this appeal to this court against the other — Lum- 
bard vw. The Syracuse, Binghamton and New York 
Railroad Co.—— Orders of general term and special 
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term reversed and order for mandamus granted with 
costs— The People ex rel. Williams v. Dayton. — 
Order granting new trial affirmed and judgment abso- 
lute for defendants, with costs—The People v. The 
Canal Board and others; Osgood v. Strauss. —- Order 
of general term granting a new trial affirmed and judg- 
ment absolute for plaintiffs, with costs — Barnard v. 
Campbell; The Argus Company v. The Mayor, etc., of 
Albany.— Judgment reversed and proceedings re- 
mitted for a rehearing and restatement of account by 
a referee to be appointed by the supreme court, costs 
to abide event — Darling v. Brewster. 


—— 


CORRESPONDENCE. . 
WATERTOWN, N, Y., January 19, 1873. 
Editor Albany Law Journal: 

DEAR Sir—In the last number of the Law Jour- 
NAL, you give, what purports to be, a list of the Court 
of Appeals decisions, down to date. You omit the 
case of ‘“‘ Phillip’s Committee, etc., v. McCombs, Ex’ tria, 
eic.,”” number 23 on calendar, and decided October 7, 
1873. The case involved some important questions of 
evidence, and construction of a will, and for the bene- 
fit of the profession should be published. 


Yours, etc., 
W. M. R. 
————____—_. 
LEGAL NEWS. 


It is proposed to extend the term of the judges of the 
Supreme Court of Ohio to ten years. 

Three lawyers have seats in the upper house of the 
Colorado legislature and two in the lower house. 


California is deliberating upon a bill to abolish capi- 
tal punishment. 

Seven ladies are studying law in the Michigan State 
University. 

The bill appropriating $2,500 for busts of the late 
Chief Justices Taney and Chase, to be placed in the 
Supreme Court room, has passed in the senate. 


The bar of the State of Minnesota met at St. Paul 
on the 14th inst., and passed a series of resolutions 
lamenting the death of the late Mr. Justice Nelson. 


The question as to whether the President would sign 
the commission of Caleb Cushing as Minister to Spain 
has at last been decided, and the commission is already 
in the hands of Mr. Cushing. He has indicated his 
acceptance, and will sail within a fortnight. 


Mr. Henry A. Chaney requests the alumni of the law 
department of the University of Michigan to send 
their full names and addresses to him at Lansing, 
Mich., in order that he may make preparations for the 
annual meeting in March next, of which they will re- 
ceive notice. 


The House sub-committee to investigate Judge 
Durell, of Louisiana, state that three weeks will be re- 
quired for the transcription of the short-hand notes in 
their investigation. The Times’ special from Washing- 
ton says that, notwithstanding the denial of Durell’s 
friends, his resignation was forwarded to the Attorney- 
General, and is now in the hands of,the President. With 
reference to the cases of resignation of judges pending 
investigation, it is stated that it is not in the power 
of the President to refuse to accept the resignation, 
even after impeachment proceedings have begun. 
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LIABILITY OF MASTER TO SERVANT FOR 
INJURIES SUSTAINED IN THE COURSE OF 
THE EMPLOYMENT. 


The well-settled rule that the master is not liable 
to his servant for injuries sustained by the latter 
while in his employment, but owing to the negligence 
of aco-servant, has received of late years many im- 
portant modifications and explanations. The ten- 
dency of the adjudications undoubtedly is to extend 
the master’s liability. In consequence of this leaning, 
our courts for several years past have been crowded 
with cases of this character, and the questions in- 
volved have become highly interesting and serious. 

In this State the principles governing this class of 
actions were stated with great accuracy and clear- 
ness by Allen, J., in the Court of Appeals, in Wright 
v. New York Central R. R. Co. (25 N. Y. 562), A. D. 
1862, and the rules laid down by him have since been 
recognized in this State and in other States, without 
criticism or modification, until a very recent period. 
These rules may be briefly stated as follows: 1. The 
master is not responsible to his servants for injuries 
resulting from the negligence, carelessness or miscon- 
duct of fellow servants engaged in the same general 
business. 2. The exemption is the same, although 
the grades of the servants or employees are different, 
and the person injured is inferior in rank and sub- 
ject to the directions and general control of him by 
whose act or neglect the injury is caused. 3. It is 
not necessary to bring a case within the exemption, 
that the servants causing and suffering the injury 
should be engaged in the same operation or particular 
work, but it is enough that they have a common 
master, are engaged in a common enterprise, and the 
performance of their duties tends to accomplish the 
same general purposes. 4. The master is liable to 
the servant for injury occurring through the miscon- 
duct or personal negligence of the master, and this 
may consist in the employment of unfit or incompe- 
tent co-servants and co-agents, or in providing imple- 
ments, machinery or facilities for the use of the ser- 
vant in the accomplishment of the work, which are 
originally improper or unsafe for the purposes of their 
application. 5, The master does not undertake with 
his servant for the skill or competency of his co- 
employees; nor for the continued sufficiency or 
safety of the materials or implements furnished for 
the work, or for the convenience or comfort of the 
laborer; but is only bound to the exercise of reason- 
able care in the selection and employment of the co- 
servants, and in the original selection of the material 
appliances ; and in the case of machinery or implements 
becoming defective or insufficient from subsequent 
causes, he is only answerable for injuries arising 





therefrom in those instances in which he personally 
knew, or ought to have known, of the defect or 
insufficiency. 6. If the servant injured had the same 
previous knowledge, or means of knowledge, of the 
causes of the injury as his master, he is remediless, 
but will be held voluntarily to have assumed all the 
risks of the employment. 7. To charge the master 
for injuries to a servant, it must be shown that the 
injuries immediately arose from the negligent em- 
ployment of incompetent or unskillful co-servants or 
of unsafe or unfit machinery or facilities; the mere 
existence of such circumstances is immaterial, unless 
they are the immediate cause of the injury. 

It has seemed to be supposed that the Court of 
Appeals, in the more recent case of Laning v. New 
York Central R. R. Co. (49 N. Y. 521), A. D. 1872, 
has in some way overruled or modified these rules 
laid down by Judge Allen. We do not so under- 
stand it. The question in the case of Laning was 
whether the defendant, a corporation, which had 
delegated to a general hiring agent the duty of select- 
ing subordinate employees, was liable to the plaintiff 
for injuries occurring to him through the incompe- 
tence of subordinates thus employed, and who were 
retained in the defendant’s employment after their 
incompetency was discovered by the hiring agent 
and by the injured servant. The facts were these: 
Defendant’s hiring agent was Coleby; he hired and 
employed Westman, a man of conceded skill and 
competency at the time of the hiring, to be foreman of 
a number of men; Westman employed two of these 
men, Churchill and Foreman, to build a scaffold; they 
built it unskillfully and of poor materials; it gave way 
and the plaintiff was injured; Westman, after the 
hiring, had contracted the habit of drinking spiritu- 
ous liquors to excess, and on the day in question 
was drunk; Coleby, the hiring agent, knew of his 
contraction of this habit, but retained him; the plain- 
tiff knew it too; Churchill and Foreman were young, 
inexperienced and incompetent; the plaintiff knew 
that these two men built the scaffold, by Westman’s 
order, and that the latter was drunk; but it appeared 
that Coleby had told the plaintiff that if Westman did 
not reform he should be discharged. On these facts 
the court held, first, that the hiring agent, Coleby, was 
in fault for retaining Westman after learning of his 
bad habit, and that this fault was imputable to the 
corporation, defendant; and second, that the ques- 
tion whether the plaintiff, from his knowledge of the 
circumstances, was a contributor to his own injury, 
was for the jury, and their decision was conclusive. 
Not only was there no disapproval of any of the prin- 
ciples laid down in the Wright Case, and above stated, 
but as we believe an explicit approval of every one 
of them. Judge Allen, however, at page 571, in the 
Wright Case, had employed this language: ‘“Assum- 
ing, for the purpose of this action, that for the proper 
performance of this delegated power in the selection 
and hiring of engineers the defendant may be respon- 
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sible to the other servants of the company — which is at 
least debatable — there was no neglect, neither, indeed, 
could there be, in the hiring of this engineer, because 
he was a skillful man in that service ;” and at page 
572, after remarking that the cases show that for the 
negligence of a superintendent or foreman the master 
is no more liable than for the negligence of any other 
servant, he concludes: “It can make no difference, in 
principle, that the negligence is in the selection of the 
materials, the implements or the agents for the per- 
formance of a given work, instead of directing the 
time, mode or manner of doing the work.” These 
remarks the court, in the Laning Case, pronounced 
unnecessary and not in accordance with the law, and 
then, after re-asserting the principle laid down by 
Judge Allen, that the master is bound to use all rea- 
sonable care in providing safe and proper physical 
appliances for the use, and fit and competent fellow- 
servants for the company and assistance of his ser- 
vant, they lay down another principle, which may 
be added to those enunciated by Judge Allen, and ex- 
pressed as follows: 8. “ If the master delegates to an 
agent the duty of employing workmen, or of originally 
selecting physical appliances for the conduct of the 
business, the master is responsible to any servant who 
suffers injury from the negligence of that agent in the 
performance of that duty.” This duty of using rea- 
sonable diligence in the selection of competent work- 
men and proper material appliances, say the court, in 
effect, is fundamental and radical, and the master’s 
contract with his servant is not fulfilled until this 
duty is discharged either by himself or by another 
for him. But when this duty is once discharged, 
the servant then takes the risk of the negligence, 
recklessness or misconduct of his fellows.” And the 
court conclude that “the defendants were negli- 
gent toward the plaintiff in retaining Westman in 
their service, after his habit of drinking to drunken- 
ness was known to their agent Coleby.” 

This case was succeeded by that of F'like, Adm’s, v. 
Boston & Albany R. R. Co., in the same court, but 
not yet reported. The facts were as follows: The 
plaintiff's intestate was a fireman in the employ of 
defendant; on the occasion in question he was upon 
an engine attached to a freight train, proceeding up a 
heavy grade; a short distance ahead of the train in 
question was another freight train going in the same 
direction; the three rear cars of the forward train 
became detached from their train, and rolled back, 
down the heavy grade, upon the engine of the rear 
train and killed the intestate; the forward train had 
only two brakemen, whereas it should have had three, 
and it was shown that the accident would not have 
occurred if it had had the usual number of brakemen ; 
it was the duty of one Rockafeller to man the for- 
ward train on its start, and he had employed three 
brakemen for it and directed them to accompany it; 
one of the brakemen so employed and directed over- 
slept, and did not accompany the train. On these 





facts the court held that it was the duty of Rocka- 
feller to see that the proper number of brakemen 
started out with the train; that the neglect of the 
brakeman himself did not excuse Rockafeller’s neg- 
lect in this particular; that the fundamental duty of 
the master to furnish sufficient and competent co-ser- 
vants for the performance of the work, was not per- 
formed, and that the defendant was liable upon the 
principles laid down in the Laning Case. It should 
be remarked that the doctrine thus enunciated by 
the Court of Appeals is strongly in conflict with that 
of England on this subject. In the case of Smith v. 
Howard (22 L. T. Rep. 130, Court of Exch., A. D. 
1870), the plaintiff was employed by defendant 
to work at a steam saw; it was necessary that he 
should have an assistant in the performance of his 
work, and the defendant’s foreman engaged a boy for 
the purpose, who proved to be incompetent, and who, 
although complaint was made of his incompetence 
to the foreman, was retained in the service; it was 
the foreman’s duty to engage or discharge the helper; 
an accident happened to the plaintiff while working 
at the saw, through the boy’s incompetence. Held, 
that in the absence of any proof to show that the 
foreman was incompetent for his position, there could 
be no recovery; it being the foreman’s duty to en- 
gage and discharge the boy, his retaining him after 
knowing of his incompetence, was merely an act of 
negligence by the plaintiff's fellow servant, for which 
defendant was not responsible. Unless this case can 
be distinguished from the New York cases on the 
ground that the latter were actions against corpora- 
tions, it must be admitted that the discrepancy is 
very serious. 

Another case arising from the same accident that 
caused the mischief in the Flike Case was Sprong v. 
same defendant (60 Barb. 30), in general term of the 
third department. The plaintiff's intestate was the 
head brakeman on the rear train; his proper post was 
on the rear end of the first car behind the engine; it 
was against the rule of defendants for brakemen to 
leave their posts, but there was no evidence that the 
deceased knew it; the day being severely cold and 
there being no caboose car for the protection or com- 
fort of the brakemen, he went forward and rode on 
the locomotive for the purpose of warming himself; 
while there the collision occurred and he was killed; 
if he had remained at his post he would have been 
unharmed. The court say that the legal presumption 
is that the servant knows his master’s rules; that the 
servant may not, for his own convenience or com- 
fort, abandon his post, except at his own risk; that it 
is neither for the jury nor the servant to dictate to the 
employer the style or character of the comforts that 
the latter shall provide; that the discharge of his 
duty did not call on or permit the deceased to ride on 
the engine; and that consequently the defendant was 
not liable. 

Another case illustrating the same principle is 
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Felch v. Allen (98 Mass. 572), A. D. 1868. The plain- 
tiff was employed with one Hussey in defendant’s 
mill; Hussey was directed by the foreman to move 
some materials from the basement to the attic, and 
plaintiff was ordered to help him; after carrying part 
of the materials up the stairway, Hussey proposed 
using the elevator for the purpose, and that the plain- 
tiff should go upon it to steady the load; he did so, 
the elevator broke and he was hurt; the elevator 
was unsafe for persons to ride on; there was no proof 
that it was designed for such a use, or that defendant 
knew or had reason to suppose that men rode on it. 
The plaintiff never had rode on it before nor seen 
others ride on it. The court adjudged for the de- 
fense, observing that “if servants undertake to use 
machinery or instruments for purposes for which 
they were not designed, and for which the employer 
had no reason to suppose they would be used, it is 
their fault or folly if harm comes from it.” 

Again, the same principle was adjudged in Cor- 
coran v. Holbrook, decided at general term of the 
third department of this State, January, 1873, and 
not yet reported. The defendant, who resided in 
New York city, had owned and operated, through 
a superintendent and agent, a person of conceded 
competence, a cotton mill in Troy for some six weeks 
before the injury complained of; the plaintiff was an 
employee in the mill, and had been so employed for 
some months under the former owner; being directed 
by her overseer to go to an upper story for bobbins, 
she went upon an elevator, which broke, owing to 
the weakness of the supporting chain, and injured her; 
the room where the bobbins were kept was conven- 
iently accessible by stairways; the elevator was 
originally constructed and designed for the carriage 
of materials and not of persons, and was unfit and 
unsafe for persons, but the employees, including the 
plaintiff, had contracted the habit of riding on it; 
this habit was known to the superintendent and 
agent, but not to the defendant, and the latter 
did not even know there was an elevator in the mill; 
the elevator was originally safe for the purpose for 
which it was designed, and for aught that appeared 
was safe until three weeks before the accident, but by 
constant use the supporting chain had worn thin and 
weak, and three weeks before the accident, it had 
broken with a load of goods; this was known to the 
superintendent, but not communicated or known to 
the defendant; on these facts the referee held that 
the defendant was liable, on the ground that the 
knowledge of the superintendent and agent was 
imputable to him; but he did not find that from the 
circumstances the defendant ought in fact to have 
acquired that knowledge. This holding was reversed, 


_ the court holding that the purpose of the elevator 


must be deemed to be that for which it was custom- 
arily used, and that the purpose of its original con- 
struction did not control; but that the defendant was 
not liable unless he had or ought to have had personal 





knowledge of the defect, and that he was not to be 
charged with the knowledge of his superintendent 
and agent. 

This case is a strong confirmation of Judge Allen’s 
principle that the master is not responsible for injury 
from defective machinery, unless he has or ought to 
have personal knowledge of the defect. The knowl- 
edge of a foreman, managing agent, or superintend- 
ent, is not enough. This point is also adjudged in the 
English cases of Wigmore v. Jay (5 Exch. 354), A. D. 
1850; Searle v. Lindsay (11 C. B. N. 8. 429), A. D. 
1861; Gallagher v. Piper (16 C. B. N. S. 669), A. D. 
1864; Feltham v. England (7 Best & Smith, 676), 
A. D. 1866; and Wilson v.Merry (1 Scotch App. 326), 
House of Lords, A. D. 1868; and in the American 
cases of Hard v. Vt. & Can. R. R. Co. (32 Vt. 473), 
A. D. 1860; and dlbro v. Agawam Canal Co. (6 Cush. 
75), A. D. 1850. 

It is to be observed that the Corcoran Case, on the 
point of the diversion of the elevator from its 
original purpose by the custom of the employees, 
is in conflict with Stewart v. Harvard College (12 Allen, 
58), A. D. 1866. This was an elevator case, not 
between master and servant, but between landlord, 
as defendant, and the tenant’s servant, as plaintiff. The 
landlord had contracted to furnish his tenant with an 
elevator for the carriage of goods, nothing being said 
about persons. The plaintiff was allowed to prove 
the custom of persons to ride on it with the goods, 
without proving that the defendant knew of the 
practice. It was left to the jury to say whether the 
riding of men on the elevator waseproperly incident 
to its use in the carriage of goods. The court, in re- 
view, held this proof erroneous, saying: “A par- 
ticular custom is not evidence to affect strangers to it, 
nor does the habit of persons who used the elevator 
legally tend to prove that such a use is necessary or 
reasonable, or properly incident to their business.” 

From the cases of Sprong, Corcoran and Felch, we 
think we may fairly derive this additional rule: 9. 
No liability attaches to the master for an injury sus- 
tained by his servant in the improper or unauthorized 
use of the master’s machinery or appliances, or in 
an exposed position assumed by the servant, simply 
for his own comfort, pleasure or convenience, nor 
unless the servant is acting in the necessary or proper 
discharge of his duty. 

It remains to-inquire whether there is any differ- 
ence in the application of these principles, between 
the case of a corporation and that of an individual, 
both acting through agents. In view of the reason- 
ing in the Laning Case, there would seem to be no 
good reason, in the furnishing of fellow-workmen,and 
the original selection of material appliances for the 
conduct of the business, why the individual should 
uot be held to the same measure of care and diligence 
as the corporation. If the individual delegates the 
performance of the fundamental duty of the master, 
in these particulars, to an agent, he is not absolved if 
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that agent neglects that duty. We have seen that 
the English case of Smith v. Howard, holds the 
contrary, but we think the rule of the Laning Case 
more consonant with reason and justice. The matter 
of defects in the material appliances, arising subse- 
quently to the original selection, is a more delicate 
question. In respect to this matter, as we have seen, 
the rule is well settled in the case of individuals, that 
there must be personal negligence; that notice or 
knowledge of the defects, or culpable ignorance of 
them, must be brought home to the principal; and 
that notice to his foreman, agent, or superintendent, is 
not sufficient. But the courts have felt and recognized 
the difficulty of applying this rule to corporations, 
which have no personality, and can act and be repre- 
sented only by agents. We are not aware that the 
precise point was adjudged, at least in this State, un- 
til 1867. In Kenyon v. Wetern R. R. Co. (4 Seld. 
175), the directors had been repeatedly notified of 
the defectiveness of the engine; in Snow v. Housa- 
tonic R. R. Co, (8 Allen, 441), the defect in the track 
was palpable to view. The present leaning of the 
courts, however, would seem to be in favor of hold- 
ing notice to the agent sufficient in such cases. It 
was this leaning that caused the Supreme Court of 
this State, in Warner v. Erie R. R. Co. (49 Barb. 558), 
A. D, 1867, to hold that it was not necessary to a re- 
covery for injuries, caused by the giving way of a 
bridge, originally well constructed, but which had 
become decayed, to show notice to or knowledge in 
the directors of the defect, but that it was their duty 
to anticipate and» provide against such defects, and 
that the neglect of skillful and competent agents to 
discover such defects will not absolve the corpora- 
tion. This wasa step further in advance than is 
called for by the necessities of the case which we 
have been considering, and the doctrine was over- 
ruled on appeal in the same case, in the Court of 
Appeals (39 N. Y. 468), A. D. 1868; which latter 
holding is in harmony with that in Hard v. Vi. Cent. 
R. R. Co, (82 Vt. 473), which was the case of a 
locomotive originally safe, but fallen into disrepair, 
through the negligence of the defendants’ master 
mechanic. The prevalent doctrine was never more 
admirably stated than in Coons v. Syracuse, etc., R. R. 
Co., 5 Barb. 231. As the law now stands, therefore, 
we should incline to add a concluding rule, as fol- 
lows: 10. In the case of a delegated authority to 
engage and discharge workmen, and select material 
appliances for the prosecution of the work, there is no 
difference between the liability of a corporation and 
that of an individual; the delegation does not dis- 
charge the liability; and in respect to defects subse- 
quently arising in material appliances originally suffi- 
cient, there is the same necessity, in order to fix lia- 
bility on the master for injuries arising to the servant 
therefrom, to show personal notice, knowledge, or 
culpable ignorance of the defects, to or on the part 
of a corporation, as in the case of an individual; 





notice to or knowledge, or culpable ignorance on the 
part of a managing agent will not charge the master, 
in either case. We must say, however, that there 
seems to be difficulty in reconciling the decisions in 
the cases of Warner and Laning. As a corporation 
can act only through agents, we cannot see why, if it 
is liable for the neglect of its hiring agent to dismiss 
an incompetent servant, after notice of his incompe- 
tency, itis not likewise liable for the neglect of its 
inspecting or constructing agent to repair a decayed 
structure or a deteriorated machine, after notice of 
such defect, or in culpable ignorance of it. We think 
there is an increasing disposition to extend the doc- 
trine of constructive presence and knowledge to cor- 
porations; a corporation cannot be excused from lia- 
bility, simply because they must always act by ser- 
vants ; to hold otherwise, say the court in Gilman v. 
Eastern R. R. Co. (10 Allen, 239), “would be to 
exempt them from liability altogether.” And the fact 
that they can only thus act, would seem to excuse 
showing knowledge in or bringing notice to any one 
but their managing agents. One of the most prom- 
inent examples of the tendency spoken of, is Lalor v. 
Chicago, ete., R. R. Co. (52 Ill. 401), A. D. 1869. In 
this case a common laborer, engaged to load and un- 
load freight cars, was ordered by a depot superin- 
tendent to couple freight cars, and going between 
them for that purpose, was crushed by the careless 
management of the engine. On demurrer, the court 
held that the company was constructively present by 
its officer, and liable for the damage, on the ground 
that the deceased was thus exposed to a peril out of 
the line of the business which he had contracted to 


perform. 
——-—-¢<-o————— 


A DEFECT IN THE BANKRUPT ACT. 

The main object of the Bankrupt act, and the strong- 
est argument in its favor, has been the prevention 
of preferences, and the equal distribution of the debt- 
or’s assets among his creditors. Itwould seem, how- 
ever, from recent examinations and decisions that the 
act does not affect all its advocate’s claim for it in this 
regard, and that, in short, there is a very large hole in 
it. Some shrewd lawyer on the Pacific slope dis- 
covered, as he thought, that if A owed B, and B owed 
C, and B was about becoming bankrupt, C might sell 
and assign his claim against B to A, and A might 
offset the claim so purchased against his debt to B, 
after B should be declared bankrupt, although A and 
C knew at the time of the transfer of the approach- 
ing bankruptcy. This, of course, would be quite re- 
pugnant to the spirit of the law, but as Pat observed 
to one who called his attention to the majestic move- 
ment of the waters of the great lakes over the preci- 
pice of Niagara, “ What’s to hinder?” The United 
States district court in California, in 1871, in the Mat- 
ter of City Bank, etc. (6 Bankr. Reg. 71), thought there 
was nothing “to hinder.” They held that a creditor 


_of an insolvent, who has reasonable ground to believe 
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him to be such, can assign his demand to a debtor of 
the insolvent, whose debt is not yet payable, so as to 
enable the latter to offset the demand so assigned to 
him against the debt due from him to the insolvent, 
the latter debt having become due and payable at the 
time the offset is claimed. The court, in a remarkably 
well-written and carefully considered opinion, ob- 
serve: “It is contended that the transaction was in 
its nature a fraud upon the bankrupt act; that its 
object and effect was to hinder and defeat its opera- 
tion and to evade its provisions, by preventing assets 
from coming into the hands of the assignee, and by 
indirectly enabling a creditor to obtain full satisfaction 
of his demand by selling to a debtor of the bankrupt 
a claim to be used by him as a set-off. That such 
may be the effect of this transaction, if this set-off be 
allowed, I am not prepared to deny.” But the court 
declare that the law contains no prohibition of such a 
proceeding; that itis a casus omissus, It is said that 
the contrary doctrine has been held in Illinois, and 
judging as well as we can from a meagre syllabus of 
the case of Hitchcock v. Rollo, assignee, reported in the 
Chicago Legal News, of June 8, 1872, it would seem 
that Judges Drummond and Blodgett, sitting together, 
so held. We strongly suspect however that the hold- 
ing may have been obiter. The question seems to 
have been, where the plaintiff and his two partners 
had sustained a loss upon an insurance policy issued 
by the bankrupt corporation, whether the company 
could off-set a claim owned by them against one of 
the partners; and it was decided that they could not, 
because of the lack of mutuality. The syllabus then 
states that the court also decided, as we have above 
stated, in conflict with the California case, on the 
ground that the transaction operated as a prefer- 
ence. We must say that we do not see where the 
preference is forbidden, unless the bankrupt is some- 
how implicated in it. We rather think that the 
“ Heathen Chinee ” has been successfully invoked in 
this matter. 
——_-_ +e ——- 


CURRENT TOPICS. 


The Law Magazine and Review appears, under its 
new editorship, to have undergone a change in tone 
and style which is quite noteworthy. Our contem- 
porary is less “heavy” and more agreeable, with- 
out being any the less instructive or profitable. 
The articles, while possessing a similarity of style, 
which indicate their authorship, in every instance, to 
be identical with their editorship, are upon events of 
present interest and are sufficiently varied in matter. 
The leading article on “The Influence of Legal Jour- 
nalism,” contains some remarks which are justly com- 
plimentary to American legal journalism. It says, 
“Tt may be that to the early development of legal 
journalism the superiority of American lawyers, as 
jurists, is to be ascribed.” And again: “it is impos- 
sible not to imagine that one great reason for this 





may have been the greater degree to which the dis- 
cussion of legal questions in legal-journals was carried 
on in America, There is this great advantage in dis- 
cussions of this kind over forensic arguments, that 
they are not one-sided, nor framed merely to obtain 
a particular decision, but entirely for the elucidation 
of a legal question, without any other object in view, 
and without being biased by considerations of its 
results, with reference to a particular case.” It is sel- 
dom that the advantages of legal journalism, for which 
we have always contended, are recognized by so high 
authority. But the fact is undoubted that the era of 
this species of literature has fully begun, and legal 
journalism has, indeed, a splendid future before it. 


It seems that the movement for the Codification of 
International Law is making considerable progress in 
a scientific way, if we may judge from the preliminary 
success which attends the labors of the publicists en- 
gaged in this matter. As an auxiliary to the Inter- 
national Institute, it is proposed to found societies in 
each of the States or nations likely to come under the 
Code; and a society has been organized in Italy, with 
Count Sclopis and General Garibaldi as honorary 
presidents, and M. Mancini, president. There cer- 
tainly can be no objection to the formation of these 
societies; and, even if their desires and designs can- 
not be fully or immediately realized, their existence, 
together with the discussion which will attend them, 
will develop considerable public sentiment in favor 
of a better condition of International Law and a more 
universal practice of International Arbitration. We 
hope to see a branch of the International Institute 
established in the United States. 


One of the most remarkable of recent incidents, 
illustrative of the “ discretion” which juries exercise 
in making up their verdicts, transpired in Richmond, 
Va., where a prisoner was tried for killing his oppo- 
nent in a duel. The alternative presented to the jury 
was a verdict of murder in the first degree or acquittal. 
The jury brought in a verdict of guilty of involun- 
tary manslaughter, and fixed the prisoner’s fine at a 
few hundred dollars. We have not learned whether 
the prisoner was the party “challenged” or not, but 
the “involuntary” element in duels as an element of 
legal justification, is unique, to say the least. 


The National Congress, after having spent nearly 
two months in deciding who shall be Chief Justice 
and how much Congressmen’s salaries shall be, is now 
prepared, possibly, for the serious discussion of some 
of the important measures directly affecting the peo- 
ple, which are urged upon their attention. Among 
these urgent questions of popular relief is the regula- 
tion of railway tariffs. The importance of this sub- 
ject is not merely political or commercial, but 
constitutional and legal. It is not surprising that 


the great mass of adjudications upon railroad ques- 
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tions should present many inconsistencies and incon- 
gruities. Some of these inconsistencies we have 
endeavored to point out at various times, such as 
the holding that railways are public institutions, so as 
to be capable of receiving State aid and of exercising 
the power of eminent domain, while, at the same 
time, holding that railways are private institutions 
in respect to almost every regulation which they may 
make, And it would be a still more glaring incon- 
sistency if, under the cover of vested rights, or the 
inviolability of charters, it should yet be decided that 
the United States Constitution does not allow any 
regulation of the tariff on inter-state commerce con- 
ducted by railroads. 


The report of Mr. McCreary relative to regulation 
of railroads by Congress presents the leading points 
in favor of such regulation. The report is, in fact, a 
tolerably able argument for congressional action in 
the matter, and for the constitutionality of such action. 
It cites the dicta of judges upon kindred questions 
and comes to the conclusion that the regulation of 
inter-state traffic, carried on by railway, is expressly 
provided for by the Constitution, and is not pro- 
hibited by any conflicting clause of the same instru- 
ment. The able article in the American Law Review 
for January, on “ The Dartmouth College Case,” is a 
complete exposition of the rule laid down in that 
case, and a powerful argument to show that the doc- 
trine of the case does not apply to railroads, so that 
even States may properly regulate the tariff upon 
freight and passengers transported only within the 
limits of the State. The difficulty of overruling or 
limiting the force of the rule in “The Dartmouth 
College Case,” after so long a period of unqualified 
adherence to the rule, is almost insurmountable. 
Judicially considered, the rule is settled; but a Su- 
preme Court that could so flatly overrule a previous 
decision, as in the “ Legal Tender Case,” may not be 
averse to qualifying the rule in “The Dartmouth Col- 
lege Case,” especially when reason conflicts with pre- 
cedent and public policy strongly urges the change. 





The spectacle is a suggestive one of the Lord Chief 
Justice of England spending his leisure hours search- 
ing in the Museum for materials for an essay in rela- 
tion to the Authorship of the Letters of Junius. The 
lawyers and judges of the present, even more than 
those of the past, are often men of great literary at- 
tainments and culture. In America many of the 
most able members of the profession have been dis- 
tinguished for legal-literary authorship. Thus Kent, 
Story, Redfield, Washburne and Bishop have enlarged 
and adorned legal literature. And while Dillon com- 
poses the best work extant on “ Municipal Corpora- 
tions,” and becomes editor-in-chief of a law journal, 
Cushing devotes himself to the modern languages, and 
Black becomes a regular contributor to a leading 
popular magazine. 





NOTES OF CASES. 

In. First National Bank of Columbus v. Gadinghouse, 

22 Ohio St. 492, it was held that State laws as to usury 
do not apply to the national banks, Jn the Matter of 
Wild, 8 Alb. Law Jour. 235, it was held that “as to 
dealing with corporations, national banks, in the State 
of New York, are not subject to the usury laws 
thereof.” This was a case in the United States Cir- 
cuit Court. But the New York Court of Appeals in 
First National Bank of Whitehallv. Lamb, 6 Alb. Law 
Jour. 382, held that in an action by a national bank 
against the makers and indorsers of a promissory note 
the defense of usury was available. The decisions are 
thus directly conflicting upon a subject of prime im- 
portance. 


Hunn v. Hunn, 1N. Y.8. C. Rep. 479, decided 
that in an action for divorce on the ground of adul- 
tery, the testimony of a physician as to certain facts 
derived by him from the defendant, as his patient, in 
professional confidence, is inadmissible under our stat- 
ute, and bases the decision on Johnson v. Johnson, 4 
Paige, 468. It should be noted that the evidence in 
Hunn v. Hunn was objected to by the counsel for 
the defendant. The decision is unquestionably right, 
but should not be supposed to apply to cases of de- 
fault, for, in Johnson v. Johnson, on appeal, 14 Wend. 
641, it was held that the evidence was proper, unless 
objected to by the party; that the privilege is not 
that of the witness,but of the party. The head-note 
in Hunn v. Hunn should state that the evidence was 
objected to by the defendant. 


In Baxter v. Roberts, 13 Am. Law Reg. 41, the 
Supreme Court of California decided a curious ques- 
tion involving the relation of employer and em- 
ployee. Defendant was the owner of a lot whose 
possession was disputed, and a resort to arms was 
imminent. Plaintiff, a carpenter, was employed by 
defendant to go upon the lot to do some work, not 
being told by plaintiff of the state of affairs, and 
while at work he received a wound from a shot fired 
from an adjacent lot. Held, that defendant was liable 
in damages to plaintiff. The court declared that de- 
fendant should have disclosed the facts, and that 
plaintiff only took the risks usually incident to the 
employment. “The nature or character of the 
agency, or means through which the danger of in- 
jury to the employee is to be apprehended, can make 
no difference in the rule, for the employee is entitled 
in all cases to such information upon the subject, as 
the employer may possess, and this, with a view to 
enable him to determine for himself if, at the proffered 
compensation, he be willing to assume the risk and 
incur the hazard of the business; and if the employer 
has such information or knowledge, and withholds it 
from the employee, and the latter afterward be in- 
jured in consequence thereof, the employer is liable 
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to him in damages therefor.” This rule seems to 
place a considerable burden upon the employer, and 
relieves the employee from the duty of exercising a 
reasonable amount of diligence in acquainting him- 
self with the facts. It is as much the duty of the 
employee to inquire what the dangers and difficulties 
of the employment are, as it is the duty of the em- 
ployer to inform the employee of such dangers and 
difficulties. But whatever may be said of the rule laid 
down by the court in this case, the case was probably 
correctly decided. For a further discussion of simi- 
lar relations between master and servant, see 13 Am. 
Law Reg. 43, and 3 Am. Rep. 147; note to Wender v. 
Baltimore and Ohio R. R. Co. (32 Md. 411). 


In Church v. City of Milwaukee, 31 Wis. 512, we 
have another illustration of the legal relations of 
photography. This was an action to recover damages 
for an injury to plaintiff’s house by a change in the 
grade of astreet. The court held that a photograph 
of the house was admissible in evidence to show the 
location and surroundings of the house before the 
change was made. Judge Cole, who delivered the 
opinion, said: “It is said that the premises them- 
selves were the highest evidence.” “ But, as 
a view was impracticable, the jury had to obtain the 
best idea they could of the location of the premises 
with reference to the changed grade.” “ Ard 
it appears to us that it was no violation of the rules 
of evidence to allow the photograph of the premises 
to go to the jury with the other testimony.” See, 
also, Ruloff v. The People, 45 N. Y. 213; and for a 
full discussion of this subject, see 7 Alb. Law Jour. 50, 
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RIGHTS AND LIABILITIES OF FOREIGN 
PRINCIPALS. 

In no less than three reported cases within the last 
few months has the attention of the Court of Queen’s 
Bench been directed to an important rule, or rather 
exception in the law of agency, which has been the 
subject of much controversy, both in this country and 
in America. It is a well-known rule that ‘‘ where ”’ (to 
use the words of Blackburn, J., in Armstrong v. Stokes, 
L. R.,7Q. B. 603; 21 W. R. 54), “‘a person employs 
another to make a contract of purchase for him, he, as 
principal, is liable to the seller, though the seller never 
heard of his existence, and entered into the contract 
solely on the credit of the person whom he believed to 
be the principal, though in fact he was not.’’ And, 
conversely, the undisclosed principal has the right to 
come forward and sue upon the contract, his rights 
and liabilities being co-relative (see Die Elbinger Ac- 
tien-Gesellschaft v. Claye, L. R., 8 Q. B. 316, 317). The 
expediency and justice of this doctrine has been 
doubted, but the rule of law is firmly established. In 
the three recent cases, however, to which we have re- 
ferred, an important exception is stated to have been 
engrafted on this rule by the usage of trade. It is 


this: That where the principal resides abroad he does 
not authorize his agent here to create a privity of con- 
tract between himself and the other contracting party 
in this country, and therefore the foreign principal is 
prima facie neither entitled to sue nor liable to be sued 





upon a contract of purchase effected at his request by 
his agent in this country. The distinction was ad- 
verted to in the leading case of Thompson v. Davenport, 
9 B. & C. 78. In that case the principal, who was 
sought to be charged, resided in Scotland, but, as the 
point had not been made at the trial at Nisi Prius, the 
judges in banc declined to take it into their considera- 
tion. Lord Tenterden, however, said that where a 
British merchant is buying for a foreigner, “ accord- 
ing to the universal understanding of merchants, and 
of all persons in trade, the credit is then considered to 
be given to the British buyer, and not to the for- 
eigner;’’ and Bayley, J., said: ‘‘ There may be a course 
of trade by which the seller will be confined to the 
agent who is buying, and not be at liberty at all to 
look to the principal. Generally speaking that is the 
case where an agent here buys for a house abroad.”’ 

It is to be observed that in that case the question was 
treated as one for the jury (see per Lord Tenterden, at 
p. 87); and that was the course actually adopted in Ad- 
dison v. Gandassequi, 4 Taunt. 574. ‘I left it to the 
jury,’’ says Mansfield, C. J. (at p. 580), ‘“‘ to say whether 
this was the common case of a merchant here buying 
for his correspondent abroad, on which he charged a 
commission, or whether it was the case of a factor buy- 
ing goods for his principal.’’ Thus the learned Chief 
Justice refers to two different states of facts, which he 
treats as distinct and well-known, in one of which 
goods are bought for and at the request of, but not on 
behalf of, a foreign merchant, and in the other are 
bought by his agent in the ordinary sense, and he leaves 
to the jury the question which was the state of facts 
shown to exist in the particular case. 

In America, as we have said, the point has been the 
subject of considerable controversy. Mr. Justice Story, 
in his work on Agency, section 268, observes: ‘‘The 
general rule obtains that agents or factors acting for 
merchants resident in a foreign country (as, for exam- 
ple, in France or Germany) are held personally liable 
upon all contracts made by them for their employers, 
and this without any distinction whether they describe 
themselves in the contract as agents or not. In such cases 
the ordinary presumption is that credit is given to the 
agents or factors, and not only that credit is given to 
the agents or factors, but that it is exclusively given to 
them to the exoneration of their employers.” And 
elsewhere he speaks of this presumption as “ almost 
amounting to a conclusive presumption of law.” In 
the case, however, of Kirkpatrick v. Stainer, 22 Wend. 
244, in the Supreme Court of New York, while a minor- 
ity of the judges adopt, the majority dissent from, 
these views, though Story, in subsequent editions of 
his work, adheres tothem. The editor of Mr. Paley’s 
work on Agency, in 1848, after discussing Story’s note 
and the decision in Kirkpatrick v. Stainer, and other 
American decisions, concludes: “‘The subject of the 
preceding note must be considered as still left in 
doubt and uncertainty.’’ And the editor can only add 
“non nostrum inter vos tantas componere lites.”” In 2 
Kent’s Com. 630, however, Story’s observations are 
cited with disapproval, and the decision in Kirkpatrick 
v. Stainer is relied upon as proving that ‘there is no 
distinction known to our”’ (i. e., American) ‘‘ law, be- 
tween an agent acting for a foreign and domestic 
house.”’ In the last edition of Story on Agency (1869) 
the learned editors have introduced words modifying 
the passage cited above, in accordance with the Eng- 
lish decision of Green v. Kopke, 4 W. R. 598; 18 C. B. 
549, which is therein cited, and which was decided in 
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1856. In that case a sold note for 1,000 barrels of tar 
commenced “Sold on behalf of Mr. Leonard Ross, Got- 
tenburg,” and was signed ‘“‘H. Kopke, as ageni.”” The 
bought note commenced “ Bought through Mr. H. 
Kopke of Mr. L. Ross, Gottenburg.” It was sought 
to make Kopke personally liable on the contract, on the 
ground that Mr. Ross was a foreigner, but the decision 
was in his favor. “It is in every case,”’ says Jervis, C. 
J., “a question of intention, to be gathered from the 
contract itself, and the surrounding circumstances. 
No doubt, as has been said by learned judges more than 
once, the fact of the principal being a foreigner is enti- 
tled to some weight; but there is no rule of law, as is 
suggested by counsel for the plaintiffs, that the agent 
is in all cases liable personally where the principal is a 
foreigner residing abroad. It is in all cases a question 
of intention, capable of being explained by the custom 
or usage of trade, where any such can be shown to exist. 
There was, however, no usage proved here; nor could 
there be. It is ridiculous to suppose that an agent, for 
amere commission of half per cent, would guaranty 
the performance of a contract for the sale of 1,000 
barrels of tar.’’ None of the learned judges gave 
any opinion as to whether the fact that the principal 
is a foreigner raises per se, in ordinary cases, a pre- 
sumption that the agent makes himself personally 
liable on a contract to the exclusion of the foreigner 
—a presumption capable of being rebutted, and 
in that case rebutted by the fact that the written 
contract purported to be concluded on behalf of the 
principal by the agent as agent only. The judgment 
of Jervis, C. J., would seem to imply that, irre- 
spective of usage specially proved, there is no such 
presumption. But in Armstrong v. Stokes, L. R.,7 Q. 
B. 598; 21 W. R. 52, Blackburn, J., says (p. 55): ‘“‘ The 
great inconvenience that would result if there were 
privity of contract established between the foreign 
constituents of a commission merchant and the home 
suppliers of the goods has led to a course of business, 
in consequence of which it has been long settled that 
a foreign consituent does not give the commission mer- 
chant any authority to pledge his credit to those from 
whom the commissioner buys them by his order and 
on his account. It is true that this was originally (and 
in strictness, perhaps, still is) a question of fact; but 
the inconvenience of holding that privity of contract 
was established between a Liverpool merchant and the 
grower of every bale of cotton which is forwarded to 
him in consequence of his order given to a commission 
merchant at New Orleans, or between a New York 
merchant and the supplier of every bale of goods pur- 
chased in consequence of an order to a London com- 
mission merchant, is so obvious and so well known that 
we are justified in treating it as a matter of law, and 
saying that in the absence of evidence of an express 
authority to that effect, the commission agent cannot 
pledge his foreign constituent’s credit.”’ Again, in 
Die Elbinger Actien-Geselischaft v. Claye, L. R., 8 Q. B. 
313, Blackburn, J., says (p. 317): ‘‘ Where a foreigner 
has instructed English merchants to act for him, I 
take it that the usage of trade, established for many 
years, has been that it is understood that the foreign 
constituent has not authorized the merchants to pledge 
his credit to the contract, to establish privity between 
him and the home supplier. On the other hand, the 
home supplier, knowing that to be the usage, unless 
there is something in the bargain showing the inten- 
tion to be otherwise, does not trust the foreigner, and 
so does not make the foreigner responsible to him, 
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and does not make himself responsible to the for- 
eigner.”’ 

Lastly, in Hutton v. Bulloch, 21 W. R. 809, L. R., 8 
Q. B. 334, the court cited the passage already quoted 
from Armstrong v. Stokes, and expressed their adher- 
ence to it. 

Thus upon the substance of the matter there seems 
a great unanimity of opinion in English courts. If the 
agent here signs the contract in such a form as to ex- 
clude personal liability he will not be liable on the 
contract, although his principal is foreign (Green v. 
Kopke, ubi sup.); his liability can only arise from his 
warranty of authority to bind his foreign principal. 
On the other hand, if he enters into the contract in a 
form which does not exclude his personal liability, 
there is no presumption arising from the fact that he 
acts for the benefit and at the request of a foreign mer- 
chant, that he pledges, or is authorized to pledge, that 
merchant’s credit. Further, from the fact that the 
principal carries on business abroad, there is a pre- 
sumption that the agent is not authorized to pledge his 
credit, but the exact nature of this presumption is 
doubtful. According tothe view expressed in Thomp- 
son v. Davenport, and acted on in Addison v. Gandas- 
sequi (by Mansfield, C. J.), and in Elbinger Actien- 
Gesellschaft v. Claye (by Mellor, J.), the question is for 
the jury, but the presumption is one on which the 
jury are entitled to act in the absence of rebutting 
circumstances. No decision or dictum contradicts 
this proposition. In Armstrong v. Stokes the point 
did not in the remotest degree present itself for de- 
cision, and Blackburn, J., expregsly says that this 
presumption ‘“‘ was originally (and in strictness, per- 
haps, still is) a question of fact.’’ In Elbinger Actien- 
Gesellschaft v. Claye the question was (as poinied out 
above) left to the jury; and Lush, J., observes that 
on the facts (including the fact which characterized 
Addison v. Gandassequi, that though the foreign prin- 
cipal was present at the making of the bargain, the 
English agent and the other contracting party treated 
one another as principals throughout) there was clear 
evidence in support of the verdict. And lastly, in 
Hutton v. Bulloch the whole matter was presented to 
the court in the shape of a special case, on which the 
court decided as a mixed question of law and fact. It 
is true that Blackburn, J., says in Armstrong v. Stokes 
(and the passage which contains this sentence is re- 
peated in Hutton v. Bulloch), *‘ we are justified in treat- 
ing it as a matter of law, and saying that, in the absence 
of evidence of an express authority to that effect the 
commission agent cannot pledge his foreign constit- 
uent’s credit.’’ Weare, however, at a loss to reconcile 
these words, taken in their strict sense, with the pre- 
vious admission that the question is one of fact; and 
we cannot imagine that the learned judge can ever have 
meant to say that under no circumstances will a jury 
be justified in inferring the existence of a power in the 
English agent to bind his foreign principal, or that a 
judge is bound to direct a jury, as a matter of law, that 
in the absence of express authority from the foreign 
principal no such power exists. It seems to us that it 
would be extremely perilous to lay down an absolute 
rule of law upon matters which ought to governed by 
the usage of those concerned, and we cannot but think 
that the course adopted by Mansfield, C. J., and sanc- 
tioned by the court in Thompson v. Davenport, and 
which has been acted on ever since, is a safer and more 
prudent way of dealing with the question. — Solicitors’ 
Journal. 
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BANKRUPTCY PREFERENCE. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1878. 


WILson, ASSIGNEE OF VANDERHOFF, BANKRUPT, 
COMPLAINANT, V. THE City BANK OF ST. PAUL. 


1. Under a sound construction of sections thirty-five and 
thirty-nine of the bankrupt law something more than 
passive non-resistance in an insolvent debtor is neces- 
sary to invalidate a judgment and levy on his property 
when the debt is due and he has no defense. 

2. In such case there is no legal obligation on the debtor to 
file a petition in bankruptcy to prevent the judgment 
and levy, and a failure to do so is not sufficient evidence 
of an intent to give a preference to the judgment cred- 
itor, or to defeat the operation of the bankrupt law. 

3. Though the judgment creditor in such a case may know 


the insolvent condition of the debtor, his judgment and 
levy upon his poqpenty are not, therefore, void, and are 
no violation of the act. 


4. A lien thus obtained by him will not be displaced by sub- 
sequent proceedings in bankruptcy, though commenced 
within four months after levy of the execution or ren- 
dition of the judgment. 

5. Very slight circumstances, however, which tend to show 
the existence of an affirmative desire on the part of the 
bankrupt to give a preference, or to defeat the opera- 
tion of the act, may, by giving color to the whole trans- 
action, render the lien void. 

6. These special circumstances must be left to decide each 
case as it arises. The present one is destitute of any 
such evidence. 


On a certificate of division in opinion between the 
Judges of the Circuit Court of the United States for 
the District of Minnesota. 

Mr. Justice MILLER delivered the opinion of the 
court. 

This case comes before us on a certificate of division 
in opinion between the circuit and district judges for 
the district of Minnesota. 

The statement of facts and the questions certified 
are as follows: 

The complainant is the assignee in bankruptcy of the 
firm of Vanderhoff Bros., lately merchants in the city 
of Saint Paul. The defendant is the City Bank of 
Saint Paul. The bill is filed to determine which of 
the parties is entitled to the stock of goods of the 
bankrupts, or the proceeds thereof. The assignee 
claims the goods, or the proceeds thereof, as assets of 
the bankrupts’ estate. The bank claims the same by 
virtue of a judgment, execution, and levy thereunder. 
The facts are as follows: 

On the 26th of February, 1870, judgment by default 
was rendered by one of the District Courts of the State 
of Minnesota in favor of the bank against Vanderhoff 
Bros., for the sum of’ $2,130. On the same day execu- 
tion was issued, and the sheriff immediately made a 
levy upon the whole stock of goods of the debtors, 
which was sold by him for $2,385, which is now in the 
hands of the bankrupt court to await the deter- 
mination of this suit. The suit by the bank was 
brought on promissory notes, commercial paper made 
by the debtors, Vanderhoff Bros., to the City Bank of 
Saint Paul, one of which notes was more than four- 
teen days past due when suit was brought thereon by 
the bank. 

After the levy of the said execution, and before the 
sale by the sheriff, Vanderhoff Bros., were adjudicated 
bankrupts on the petition of creditors filed against 
them after judgment had been obtained and levy made 
under the execution. The Vanderhoffs had no defense 
to the notes upon which the bank had sued them, and 
put in no defense. They had no property except their 
said stock in trade, which, at cost prices, was about 
equal to the amount of their liabilities. 

The debtors, Vanderhoff Bros., were insolvent when 





said suit was brought against them by the bank, and 
the bank had then reasonable cause to believe it, and 
knew that they had committed an act of bankruptcy, 
and that they had no property but their said stock in 
trade. The Vanderhoffs gave no notice to any of 
their creditors of the suit commenced against them 
by the bank, and, having no defense, did not defend it 
nor go into voluntary bankruptcy, nor otherwise make 
any effort to prevent the judgment being obtained or 
the levy of the execution. 

On the trial the following questions arose, in rela- 
tion to which the judges were opposed in opinion: 

I. Whether or not an intent on the part of said 
debtors, Vanderhoff Bros., to suffer their property to 
be taken on legal process, to wit, the said execution, 
with intent to give a preference to said bank, or with 
intent thereby to defeat or delay the operation of the 
bankrupt act, can be inferred from the foregoing 
facts. 

II. Whether, under said facts, the said bank in ob- 
taining said judgment and making the said levy had 
reasonable cause to believe that a fraud on the bank- 
rupt act was intended. 

Ill. Whether, under said facts, the bank obtained by 
the levy of the execution a valid lien on the said goods 
as against the assignee in bankruptcy. 

The questions thus presented to this court requires, 
for a satisfactory answer, a careful consideration and 
construction of sections thirty-five and thirty-nine of 
the bankrupt law, with reference to the general spirit 
and purpose of that law. In looking to these the first 
and most important consideration which demands our 
attention is the discrimination made by the act be- 
tween the cases of voluntary and involuntary bank- 
ruptcy. In both classes of cases undoubtedly the pri- 
mary object is to secure a just distribution of the 
bankrupt’s property among his creditors, and in both 
the secondary object is the release of the bankrupt 
from the obligation to pay the debts of those credit- 
ors. , 

But iu case of voluntary bankruptcy the aid of the 
law is invoked by the bankrupt himself, with the pur- 
pose of being discharged from his debts as his princi- 
pal motive, and in the cther the movement is made 
by his creditors with the purpose of securing the ap- 
propriation of his property to their payment, the dis- 
charge being with them a matter of no weight and often 
contested. 

There is a corresponding difference in the facts on 
which the action of this court can be invoked in these 
different classes of bankruptcy. When the party him- 
self seeks the aid of the court the averment he is re- 
quired to make is a very simple one, namely, that “he 
is unable to pay all his debts in full, and is willing to 
surrender all his estate and effects for the benefit of his 
creditors, and desires to obtain the benefit of the act,’’ 
that is, to be discharged from the claims of his credit- 
ors. On filing a petition containing this request he is 
declared by the court a bankrupt. The allegation can- 
not be traversed, nor is any issue or inquiry as to its 
truth permitted. The administration of his effects 
proceeds thereafter under the direction of the court, 
and may end in paying all his debts with a surplus to 
be returned to the bankrupt, or the result may be 
nothing for the creditors, and the unconditional re- 
lease of the bankrupt. 

But while the debtor may on this broad basis call on 
the court to administer his estate, the creditor who 
desires to do the same thing is limited to a few facts 
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or circumstances, the existence of which are essential 
to his right to appeal to the court. And when any one of 
these facts is set forth in a petition to the court by the 
creditor, the truth of the allegation may be denied by 
the debtor, and on the issue thus found, he may de- 
mand the verdict of a jury. 

The reason for this wide difference in the proceed- 
ings in the two cases is obvious enough. When a man 
is himself willing to refer his embarrassed condition 
to the proper court with a full surrender of all his 
property, no harm can come to anyone but himself, 
and there can be no solid objection to the course he 
pursues. But when a person claims to take from 
another all control of his property, to arrest him in 
the exercise of his occupation, and to impair his stand- 
ing as a business man; in short, to place him in a posi- 
tion which may ruin him in the midst of a prosperous 
career, the precise circumstances or facts on which he 
is authorized to do this, should not only be well defined 
in the law, but clearly established in the court. 

It is the thirty-ninth section of the bankrupt act 
which lays down in nine or ten subdivisions the facts 
and circumstances which give a man’s creditors the 
right to have him declared a bankrupt, and his prop- 
erty administered in a bankruptcy court. One of them 
is the case of a person who being bankrupt or insol- 
vent, or in contemplation of insolvency, shall make 
any payment, gift, grant, sale, conveyance or transfer 
of money, or other property, estate, rights, or credits, 
or give any warrant to confess judgment or procure or 
suffer his property to be taken on legal process with 
intent to give a preference to one or more of his cred- 
itors, or to any person or persons who may be liable for 
him as indorsers, bail sureties, or otherwise, or with 
intent by such disposition of his property to defeat or 
delay the operation of the act. And the same section 
declares that if such person shall be adjudged a bank- 
rupt, the assignee may recover back the money or prop- 
erty so paid, conveyed, sold, assigned, or transferred, 
contrary to the act; provided, the person receiving 
such payment or conveyance, had reasonable cause to 
believe that a fraud on the bankrupt act was intended, 
or that the debtor was insolvent. 

The case before us is one of involuntary bankruptcy, 
but there is no question here whether the party was 
rightfully declared a bankrupt. The statement of 
facts shows that the debtors were insolvent when the 
bank commenced its proceedings in the State court, 
and that the bank had then reasonable cause to believe 
they were insolvent, and knew that they had com- 
mitted an act of bankruptcy, to wit, had permitted one 
of their notes to go unpaid more than fourteen days 
after it was due. 

It is maintained that under these circumstances the 
bankrupt “suffered his property to be taken on legal 
process with intent to give a preference to the bank, 
and to defeat or delay the operation of the act.’’ Un- 
doubtedly, the facts stated bring the bank within the 
proviso, as to knowledge of the debtor’s insolvency; 
and if the debtor suffered his property to be taken 
within the meaning of the statute, with intent to de- 
feat or delay the operation of the act, then the assignee 
should recover the property, so that this sufferance 
and this intent on the part of the bankrupt are the 
matters to be decided. The first and principal ques- 
tion on which the judges became divided is, whether 
such intent is to be inferred from the facts stated. 

The thirty-fifth section of the act, which is designed 
to prevent fraudulent preferences of a person in con 
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templation of insolvency or bankruptcy, declares that 
any attachment or seizure under execution of such 
person’s property, procured by him with a view to give 
such a preference, shall be void if the act be done 
within four months preceding the filing of the petition 
in bankruptcy by or against him. Though the main 
purpose of the thirty-ninth section is to define acts of 
the trader which make him a bankrupt, and that of 
the thirty-fifth is to prevent preferences by an insol- 
vent debtor in view of bankruptcy, both of them have 
the common purpose of making such preferences void, 
and enabling the assignee of the bankrupt to recover 
the property; and both of them make this to depend 
on the intent with which the act was done by the bank- 
rupt, and tle knowledge of the bankrupt’s insolvent 
condition by the other party to the transaction. Both 
of them describe, substantially, the same acts of pay- 
ment, transfer, or seizure of property so declared void. 
It is, therefore, very strongly to be inferred that the 
act of suffering the debtor’s property to be taken on 
legal process in section thirty-nine, is precisely the 
same as procuring it to be attached or seized on execu- 
tion in section thirty-five. Indeed, the words procure 
and suffer are both used in section thirty-nine. 

What, then, is the true meaning of that phrase in 
the act? In both cases it must be accompanied with 
an intent. In section thirty-five it is to give a prefer- 
ence to a creditor; in section thirty-nine it must be to 
give a preference to a creditor, or to defeat or delay the 
operation of the bankrupt act. In both there must be 
the positive purpose of doing an act forbidden by that 
statute, and the thing described myst be done in the 
promotion of this unlawful purpose. 

The facts of the case before us do not show any posi- 
tive or affirmative act of the debtors from which such 
intent may be inferred. Through the whole of the 
legal proceedings against them they remained perfectly 
passive. They owed a debt which they were unable to 
pay when it became due. The creditor sued them and 
recovered judgment, and levied execution on their 
property. They afforded him no facilities to do this, 
and they interposed no hindrance. It is not pretended 
that any positive evidence exists of a wish or design 
on their part to give this creditor a preference, or op- 
pose or delay the operation of the bankrupt act. 

There is nothing morally wrong in their course in this 
matter. They were sued for a just debt. They had 
no defense to it, and they made none. To have made 
an effort by dilatory or false pleas to delay a judgment 
in the State court would have been a moral wrong, 
and a fraud upon the due administration of the law. 
There was no obligation on them to do this, either in 
law or in ethics. Any other creditor whose debt was 
due could have sued as well as this one, and any of 
them could have instituted compulsory bankrupt pro- 
ceedings. The debtor neither hindered nor facilitated 
any one of them. How is it possible from this to in- 
fer, logically, an actual purpose to prefer one creditor 
to another, or to hinder or delay the operation of the 
bankrupt act ? 

It is said, however, that such an intent is a legal in- 
ference from such inaction by the debtor, necessary to 
the successful operation of the bankrupt law; that the 
grand feature of that law is to secure equality of dis- 
tribution among creditors in all cases of insolvency; 
and that, to secure this, it is the legal duty of the in- 
sulvent, when sued by one creditor in an ordinary pro- 
ceeding likely to end in judgment and seizure of prop- 
erty, to file himself a petition of voluntary bank- 
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ruptcy, and that this duty is one to be inferred from 
the spirit of the law, and is essential to its successful 
operation. 

The argument is not without force, and has received 
the assent of a large number of the district judges, to 
whom the administration of the bankrupt law is more 
immediately confided. 

We are, nevertheless, not satisfied of its soundness. 

We have already said that there is no moral obliga- 
tion on the part of the insolvent to do this, unless the 
statute requires it, and then only because it is a duty 
imposed by the law. It is equally clear that there is no 
such duty imposed by that act, in express terms. It is, 
therefore, an argument solely of implication. This im- 
plication is said to arise from the supposed purpose of 
the statute to secure equality of distribution in all cases 
of insolvency, and to make the argument complete, it is 
further necessary to hold that this can only be done in 
bankruptcy proceedings under that statute. Does the 
statute justify so broad a proposition? Does it in effect 
forbid all proceedings to collect debts in cases of insol- 
vency, in other courts, and in all other modes than by 
bankruptcy? We do not think that its purpose of 
securing equality of distribution is designed to be car- 
ried so far. 

As before remarked, the voluntary clause is wholly 
voluntary. No intimation is given that the bankrupt 
must file a petition under any cireumstances. While 
his right to do so is without any other limit than his 
own sworn averment that he is unable to pay all his 
debts, there is not a word from which we can infer any 
legal obligation on him todoso. Such an obligation 
would take from the right the character of a privilege, 
and confer on it that of a burdensome and, often, ruin- 
ous duty. 

It is, in its essence, involuntary bankruptcy. But 
the initiation in this kind of bankruptcy is, by the 
statute, given to the creditor, and is not imposed on 
the debtor. And it is only given to the creditor in a 
limited class of cases. The argument we are combat- 
ting goes upon the hypothesis that there is another 
class given to the creditor by inference, namely, where 
the debtor ought himself to go into court as a bank- 
rupt, and fails to do it. We do not see the sound- 
ness of this implication from any thing in the statute. 

We do not construe the act as intended to cover all 
cases of insolvency, to the exclusion of other judicial 
proceedings. It is very liberal in the classes of insol- 
vents which it does include, and needs no extension in 
this direction by implication. But it still leaves, in a 
great majority of cases, parties who are really insol- 
vent, to the chances that their energy, care and pru- 
dence in business may enable them finally to re- 
cover without disastrous failure or positive bankruptcy. 
All experience shows both the wisdom and justice of 
this policy. 

Many find themselves with ample means, good credit, 
large business, technically insolvent; that is, unable to 
meet their current obligations as fast as they mature. 
But by forbearance of creditors, by meeting only such 
debts as are pressed, and even by the submission of 
some of their property to be seized on execution, they 
are finally able to pay all, and save their commercial 
character and much of their property. If creditors 
are not satisfied with this, and the parties have com- 
mitted an act of bankruptcy, any creditor can insti- 
tute proceedings in a bankrupt court. But until this 


is done, their honest struggle to meet their debts and 
to avoid the breaking up of all their business is not, of 





itself, to be construed into an act of bankruptcy, or a 
fraud upon the act. 

It is also argued, that inasmuch as to lay by and per- 
mit one creditor to obtain judgment and levy on prop- 
erty necessarily gives that creditor a preference, the 
debtor must be supposed to intend that which he knows 
will follow. 

The general legal proposition is true, that where a 
person does a positive act, the consequences of which 
he knows beforehand, that he must be held to intend 
those consequences. But it cannot be inferred that a 
man intends, in the sense of desiring, promoting, or 
procuring it, a result of other persons’ acts, when he 
contributes nothing to their success or completion, and 
is under no legal or moral obligation to hinder or 
prevent them. 

Argument confirmatory of these views may be seen 
in the fact that all the other acts or modes of prefer- 
ence of creditors found in both the sections we have 
mentioned, in direct context with the one under con- 
sideration, are of a positive and affirmative charac- 
ter, and are evidences of an active desire or wish to 
prefer one creditor to others. Why, then, should a 
passive indifference and inaction, where no action is 
required by positive law or good morals, be construed 
into such a preference as the law forbids? 

The construction thus contended for is, in our opin- 
ion, not justified by the words of either of the sec- 
tions referred to, and can only be sustained by imput- 
ing to the general scope of the bankrupt act a harsh 
and illiberal purpose, at variance with its true spirit 
and with the policy which prompted its enactment. 

Undoubtedly very slight evidence of an affirmative 
character of the existence of a desire to prefer one 
creditor, or of acts done with a view to secure such 
preference, might be sufficient to invalidate the whole 
transaction. Such evidence might be sufficient to leave 
the matter toa jury, or to support a decree, because the 
known existence of a motive to prefer or to defraud the 
bankrupt act would color acts or decisions otherwise of 
no significance. These cases must rest on their own cir- 
cumstances. But the case before us is destitute of any 
evidence of the existence of such a motive, unless it is 
to be imputed as a conclusion of law from facts which 
we do not think raise such an implication. 

These latter considerations serve to distinguish the 
present case from that of Buchanan v. Smith (16 Wall.), 
decided at last term, and which may seem to conflict, 
in some of the expressions used in that opinion, with 
those found in this. That was a bill in chancery in- 
volving several distinct issues of fact, on which much 
and conflicting testimony was given, and the conten- 
tion was mainly as to what was established by the evi- 
dence. There was satisfactory proof that the creditor, 
before pursuing his remedy in the State court, had 
urgently sought to secure a preference by obtaining 
from the debtor a transfer of certain policies of insur- 
ance on which a loss wasdue. The case was also com- 
plicated by an assignment made by the debtor, under 
which the assignee took possession before the creditor 
procured his judgment in the State court. That case 
was well decided on the evidence before the court. But 
in the case now before us the questions we have dis- 
cussed are presented nakedly and without confusion, 
by facts found by the court and undisputed, and we 
have been compelled, on careful consideration of the 
bankrupt act to the following conclusions: 

1. That something more than passive non-resistance 
of an insolvent debtor to regular judicial proceedings, 
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in which a judgment and levy on his property are ob- 
tained, when the debt is due and he is without just 
defense to the action, is necessary to show a preference 
of a creditor, or a purpose to defeat or delay the opera- 
tion of the bankrupt act. 

2. That the fact that the debtor under such circum- 
stances does not file a petition in bankruptcy is not suf- 
ficient evi of such preference or of intent to de- 
feat the o ion of the act. 

3. That, though the judgment creditor in such case 
may know the insolvent condition of the debtor, his 
levy and seizure are not void under the circumstances, 
nor any violation of the bankrupt law. 

4. That a lien thus obtained by him will not be dis- 
placed by subsequent proceedings in bankruptcy against 
the debtor, though within four months of the filing of 
the petition. 

These propositions require the questions certified to 
us to be answered as follows: The first and second in 
the negative, and the third in the affirmative. 


> eo - —_—— 
COURT OF APPEALS ABSTRACT. 
APPEAL. 


This was an appeal from an order of the General 
Term affirming an order of the Special Term denying 
a motion to set aside the report of a referee, on the 
ground of improper conduct. Held, that such a mo- 
tion-is addressed to the discretion of the Special Term, 
and the action of the Special Term was reviewable by 
the General Term, but that the right of appeal ends 
there. Gray v. Fisk, ex’rx, etc., et al. Opinion by 
Folger, J. 

BOND — BONA FIDE HOLDER — PRACTICE. 


1. Form of action. — Action to recover the purchase- 
money alleged to have been paid to defendants by plain- 
tiffs’ assignor upon the purchase of certain railroad 
bonds upon the ground of failure of title. It appeared 
that the bonds were conditioned for the payment of 
either £225 if paid in London, or $1,000 if paid in New 
York or New Orleans, and contained a clause authoriz- 
ing the president of the corporation to fix by his indorse- 
ment the place of payment. The bonds in suit had 
been indorsed in blank by the president, and while 
still in the possession of the company were stolen. 
They had come into the possession of a bona fide holder, 
who assigned them to plaintiff. Held, that plaintiff 
was not authorized to fill the blank, and that he could 
not convey a title to the bonds. The rule, that the 
bona fide holder of an incomplete instrument, negotia- 
ble, but, for some lack, capable of being supplied, has an 
implied authority to supply the omission, and to hold 
the maker thereon, only applies where the latter has by 
his own act, or the act of another authorized by him, put 
the instrument in circulation as negotiable paper. 
Ledwick v. McKine et al. Opinion by Folger, J. 

2. Upon the sale and assignment of a non-negotiable 
instrument in writing there is an implied warranty of 
title in the assignor, and upon failure of title he is lia- 
ble. Where the summons in an action is for money, 
and the complaint sets forth facts which make out a 
cause of action, ex contractu, the presence of averments 
of fraud in the complaint does not make the action ex 
delicto. Ib. 

BREACH OF PROMISE OF MARRIAGE. 


1. Evidence of promise. — Action to recover damages 
for a breach of an alleged promise of marriage. It ap- 
peared that defendant’s acts and declarations were 
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such as to induce plaintiff to believe that there was 
an engagement of marriage, and plaintiff acted upon 
that belief, and defendant knowing this, still con- 
tinued his attentions. Held, that defendant could not 
deny that the engagement existed, and the obligation 
which he professed to incur can be enforced. Homan 
v. Earle. Opinion by Church, Ch. J. 

2. No particular form of words is necessary to con- 
stitute a contract of marriage, as in other contracts it 
is sufficient if such language is used as to show that 
the minds of the parties met; and while, where in an 
action for the breach of such a contract, the parties 
are witnesses and state all that occurred, a contract 
cannot be implied, yet the meaning and intention of 
the parties may be inferred, and it is sufficient to es- 
tablish the contract, if their acts and language were 
such as to clearly indicate that they intended a mu- 
tual engagement, and understood it to exist. Ib. 


CONTRACT. 


Breach of.—This action was brought to recover 
damages for the breach by defendant of the following 
contract: 

* August 5th, 1864. 

“EK. E. Davis agrees to deliver to T. Cowen ten thou- 
sand dollars current funds of the U. 8., at fifteen cents 
on the dollar, to be delivered in ten months from this 


date. T. Cowen agrees to take the above $10,000 as 
above. 
“KE. E. Davis, 
“TT, COWEN.” 


Held, that the contract was to deliver $10,000 legal 
tender notes for $1,500 in coin, that the contract was 
valid, and for a breach thereof defendant was liable. 
Cooke v. Davis. Opinion by Rapallo, J. 


EJ ECTMENT. 


1. Adverse possession. — Action of ejectment. Plain- 
tiff proved that, prior to 1827, one Hall was in posses- 
sion of the property and deduced a regular chain of 
title from him to one Bull, who purchased the prem- 
ises in 1843 and diedin 1862. August 9, 1870, his widow 
and heirs conveyed them to plaintiff, who, on Septem- 
ber 26, 1870, brought this action. At the time of the 
conveyance and when this action was commenced, de- 
fendants were in possession. Defendant Hughes claims 
title under a deed from Sam’l Walter, dated March 
16, 1869, and duly recorded—to the description of 
which was added these words: ‘ And is the easterly of 
the three lots mentioned and described in that certain 
indenture of lease made by the mayor of the city of 
New York to Wm. R. Stafford, dated June 8, 1850, for 
one hundred years from the date thereof, and re- 
corded,’’ etc., and assigned by Stafford to Joel W. 
King, and by him to Sylvia King in the year 1851. 
Walter had been in possession since 1852, had built a 
house upon the land and occupied it. His only paper 
title was a quit-claim deed from Sylvia King, dated 
April 8, 1852. It does not appear that the Kings, who 
went into possession im 1851, had any other paper title 
than the lease from the corporation, which recites that 
it was made pursuant to a sale for the non-payment of 
an assessment of taxes. Held, that where one who 
enters in the possession of land under an assessment 
lease subsequently grants it in fee to another, who en- 
ters and holds under that grant, claiming title, the pos- 
session is adverse to that of the owner of the reversion, 
and a conveyance from the latter, while the land is so 
held, is void, under the provision of the statute declar- 
ing void a grant where the lands are in the actual pos- 























. THE ALBANY LAW JOURNAL. 


81 








session of a person claiming title adverse to the grantor. 
1 R. S. 739, § 147. Sands v. Hughes et al. Opinion by 
Rapallo, J. 

2. Where a grantee of the owner of the reversion 
during the existence of a term brings ejectment, claim- 
ing the lease to be null and void, he cannot, at the same 
time, elaim the lease to be operative for the purpose of 
disabling the lessee from setting up a hostile title or 
an adverse possession. Ib. 

3. Entry and possession of land, under a deed given 
without right in the grantor, is entry under color of 
title, and the possession is adverse to the rightful 
owner. Ib. 

4. It is not fraud fora purchaser merely to take a bad 
title, nor is the doctrine of constructive notice of de- 
fects in a title arising out of neglect to investigate by 
the purchaser applicable to the question of adverse 
possession under such title. Whether the party in 
possession claiming title entered with or without 
knowledge of an outstanding title, is not material, 
provided he claims in hostility to it. Ib. 

5. The rule, that one who enters upon lands under 
a conveyance in fee from a lessee enters as tenant to 
the lessor, and that the relation being once established 
attaches to all who may succeed to the possession 
through or under the tenant immediately or remotely, 
and precludes them from acquiring a title hostile to that 
of the lessor and from originating an adverse posses- 
sion, applies only where the conventional relation of 
landlord and tenant exists, and some rent or return is 
in fact reserved, it is not applicable to one holding un- 
der an assessment lease, an adverse possession may be 
originated during the running of such a lease, which 
will ripen into a title in twenty years after the end of 
the term. Ib. 

FALSE IMPRISONMENT. 


Receiving money in fiduciary capacity.— This was an 
action for false imprisonment, brought against defend- 
ants, who are attorneys at law, for having had plaintiff 
arrested upon an execution against his person, issued 
upon a judgment and in which plaintiff and one M. were 
defendants, and the complaint therein alleged that the 
defendant therein as an assignee for the benefit of 
creditors, had received a sum of money, of which, by 
the terms of the assignment, plaintiff was entitled to 
a share, and which defendant, although requested, has 
refused and neglected to pay over. The defendant's an- 
swer therein was such as rendered it necessary to take 
an account for the purpose of ascertaining the amount 
to which the plaintiff was entitled. Held, that the 
complaint set forth a cause of action, authorizing an 
arrest of the defendant, as specified in § 179 of the 
Code, i. e., for money received by a person in a fidu- 
ciary capacity, and upon a judgment in such action 
an execution against the person of the judgment- 
debtor may be issued. Code, § 288. The answer did 
not change the character of the action, or afford an 
excuse for the non-payment of the money when ag- 
certained. Roberts v. Prosser et al. Opinion by Ra- 
pallo, J. 


FALSE REPRESENTATIONS — DOWER — PRACTICE. 


1. Action to recover damages for fraud on the part 
of defendant in inducing 8. and wife, the plaintiffs, to 
convey to him certain real estate owned by S. Held, 
that the wife had a cause of action against defendant 
for damages sustained in the loss of her inchoate right 
of dower. Simar and wife v. Canaday. Opinion by 
Folger, J. 





2. In such case while the injury to the husband and 
to the wife are separate and distinct, yet there is such 
a common interest as to authorize them to join in one 
action. Ib. 

3. The inchoate right of dower of a wife in the hands 
of her husband, as between her and any other than the 
State or its delegates or agents, exercising the right of 
eminent domain, is a subsisting and valuable interest, 
to protect and preserve which she has a right of action. 
Moore v. Mayor, etc., 8 N. Y. 110, limited. All state- 
ments by a vendor as to the value of property sold are 
not mere matter of opinion. If he, knowing them to 
be untrue, makes them with the intention of mislead- 
ing the vendee, and if the latter relying upon them is 
mislead to his injury, he may avoid the contract or re- 
cover damages for the injury. Ib. 

4. Whether a representation as to value was a mere ex- 
pression of opinion or belief, or an affirmation of a fact 
to be relied on is a question of fact for a jury. Where 
one is induced by false representations to part with 
property in exchange for worthless securities, which he 
gives to another, the donor, not the donee, can main- 
tain an action for fraud against the wrong-doer. Ib. 

5. Upon appeal to this court from an order of the 
general term, granting a new trial, the respondent is 
not confined to the grounds upon which the decision 
below was based, but may show other grounds for sus- 
taining it. Ib. 

6. A misjoinder of parties plaintiff is not a ground 
for dismissal of the complaint as to all the plaintiffs, if 
either has shown that he has a good cause of action. 
In such case, the motion must be a dismissal of the 
complaint of the plaintiff in whom no right of action 
appears. Ib. 

7. An erroneous denial of a motion to dismiss the 
complaint of one of several joint plaintiffs, who has 
shown no cause of action, is not a ground for a new 
trial. The general term has power and should correct 
the error by making the order asked for upon the trial, 
and if there was no other error, should sustain the 
judgment in favor of the other plaintiffs. Ib. 


REAL ESTATE — PURCHASE-MONEY — JUDGMENT. 


1. Action to recover back $75 paid by plaintiff upon 
the purchase of a lot of land at asale by the sheriff of 
Erie county, under execution in favor of plaintiff, 
which execution, and the judgment upon which it was 
issued, plaintiff claimed to be void, and that the sale 
gave him no title. H. had given to defendants a bond 
and mortgage upon lands in Erie county. Default was 
made in the payment thereof, and an action was com- 
menced to foreclose the same by the defendants. H. 
and his wife were, at that time, and still are non-resi- 
dents of this State, and are residents of the Dominion 
of Canada. Said H. and wife were served with the 
summons in said action, pursuant to an order of publi- 
cation made thereon. H. did not appear in the action, 
and the lands were sold to satisfy the judgment there- 
in, a deficiency of $448.25 upon said judgment re- 
mained unpaid. Pursuant to a direction in said judg- 
ment upon the filing of the referee’s report, the clerk 
docketed judgment in favor of the plaintiffs in said 
action against H., for the amount of said deficiency. 
An execution against H., was issued to the sheriff for 
said last-mentioned judgment, by virtue whereof, the 
sheriff levied upon and sold a parcel of land belonging 
to H., not described in, or covered by said mortgage. 
Held, that the power of the Supreme Court to render 
a personal judgment against a mortgagor, in an action 
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for the foreclosure of a mortgage, does not extend toa 
case where the mortgagor is a non-resident, and has 
neither appeared in the action, nor been served with 
process within the State. Plaintiffs’ remedy in sucha 
case is limited to the foreclosure and sale of the equity 
of redemption in the mortgaged premises. Section 135 
of the Code, which authorizes a party to proceed by 
publication against a non-resident, where he has prop- 
erty in the State, or the suit relates to property there- 
in, in which he has or claims an interest, must be 
interpreted in view of the necessity which called for 
its enactment, and authorizes only a judgment in rem, 
not in personam. Schwinger v. Hickox et al. Opinion 
by Andrews, J. 

2. One who purchases upon a sale under a void execu- 
tion, and has paid the purchase-money in good faith, 
without actual knowledge of the invalidity of the pro- 
cess, to the party who procured the sale, who knew that 
the sale gave no title, can maintain an action against 
such party, to recover back the money paid. Knowl- 
edge will not be imputed to the purchaser in such case, 
in order to make out that the payment was volun- 
tary. Ib. 

SALE OF LANDS— POWER OF LEGISLATURE. 

1. An action to compel defendants to take title to 
and pay for 136 lots in the city of Brooklyn, purchased 
by them at a referee’s sale made under and in pur- 
suance of an order of the Supreme Court. It appeared 
that L. devised, by his will, one-half of the income of 
certain premises to his wife so long as she should re- 
main his widow, the residue of the income to his 
daughter E. during her life, the remainder to her issue 
in fee, in case of her death without issue or children of 
issue her surviving, then to such of the children of his 
brother J., as should be living at the time of the testa- 
tor’s death, and to their heirs, etc. The legislature, 
upon the petition of the testator’s daughter E., and 
her issue, passed an act (chap. 23, Laws of 1872) author- 
izing the Supreme Court to order a sale in fee simple 
absolute of the premises, and directing the mode of 
procedure. E. had, at that time, one child living, who 
was of age, all of J.’s children had died, leaving heirs, 
a portion of whom were adults. Held, that the adult 
heirs of J. had an estate in expectancy, contingent 
upon the death of E. without issue surviving, and that 
the statute, so far as it authorized the transfer of such 
interest without their consent, was unconstitutional ; 
that a deed executed in pursuance of an order of the 
court in proceedings instituted under said statute, to 
which said adult heirs were not made parties, and did 
not appear, was inoperative to transfer such interest, 
and that, therefore, a purchaser could not be compelled 
to accept such deed and complete his purchase. 

2. Although the legislature has power to authorize, 
by special statute, the sale of lands of infants, and the 
future contingent interest of those not in being, it has 
no power to authorize the sale of lands in which adults, 
competent to act, have an interest vested or contin- 
gent, unless a sale be necessary for the payment of 
taxes and assessments. It seems that where the legis- 
lature has power to authorize a sale, the mode and 
manner of conducting such sale are questions for its 
determination. Brevoort et al. v. Grace et al. Opinion 


by Grover, J. 
WILL 


Compensation of executors.—8. was appointed trustee 
to take the place of those named in the will of A., de- 
ceased. ‘The will contained the following clause, “and 
also that my said executors retain and pay unto them- 








selves, out of said rents and incomes, all costs, charges 
and expenses that they shall have to pay, or be put into 
in the fulfillment of this my will, and a reasonable com- 
pensation for their services.” In his accounts, 8. made 
a charge in gross of $2,500 for his services. The referee. 
to whom the same was referred, reported in favor of 
its allowance. Held, that under the will S. is not con- 
fined to the statutory allowances to executors, etc., but 
his compensation is to be adjusted at what shall be de- 
termined upon judicial investigation to be reasonable 
under the circumstances, without regard to the statute. 
In re appl’n, Schell, Trustee, etc. Opinion by Rapallo, J. 


—— ++ — 
GENERAL TERM ABSTRACT. 


THIRD DEPARTMENT — NOVEMBER TER\M, 1873. 


RAILROADS. 


Certain tax payers of a town, constituting a ma- 
jority in number and amount of those whose names 
appeared upon the last preceding assessment, filed with 
the county clerk their consents to the issue of the 
bonds of the town, in aid of a railroad, under chapters 
398 and 695, Laws of 1866, as amended by chapter 794, 
Laws of 1870, section 4. Afterward, and before the 
clerk made the affidavit required by the statute, enough 
of them to reduce the number below a majority filed 
their revocation of such consents, and certain other 
tax payers appeared before the clerk and insisted upon 
his taking such revocations into consideration and 
made certain offers of proof and certain legal objec- 
tions. The clerk, however, made his affidavit, holding 
that he could not take any other proof than the con- 
sents. Held, by the general term, reversing the pro- 
ceedings upon certiorari, that the power given to the 
clerk by the statutes in question was judicial, and that 
he shouid have considered the revocations and received 
the proof; that if the power was not judicial, then the 
statutes conferring it were obnoxious to the constitu- 
tional provision prohibiting the taking of private prop- 
erty without due process of law, and void. Pierce v. 
Wright, 45 How. Pr. 7; Howland v. Eldridge, 43 N. Y. 
460; People v. Smith, 45 id. 777; People v. Wilbur, 57 
Barb. 600; People v. Board of Assessors, 39 N. Y. 81; 
40 id. 154; Wynehamer v. The People, 13 id. 335, 395, 418; 
Taylor v. Porter, 4 Hiil, 146; Embury v. Conner, 8 N. Y. 
511; Westervelt v. Gregg, 12 id. 209; People v. Flagg, 46 
id. 401; People v. Batchellor, Alb. Law Jour. Aug. 23, 
1873. 

Held, also, that, for a consent by a corporation, it 
must be shown that the corporation exists; that it 
has power to execute such aconsent; that authority to 
execute the. consents and to affix the corporate seal 
was given by the governing body of the corporation, 
and that the person who executed it was the proper offi- 
cer. Lumbard v. Aldrich, 6N. H. 269; 7 Conn. 219; 
Johnson v. Bush, 3 Barb. Ch. 239, 240; Hoyt v. Thomp- 
son, 5 N. Y. 320; Worrall v. Munn, id. 229; 6 Serg. & 
Rawle, 12. 

Held, also, that a consent by a person whose name 
differs from a nearly corresponding name upon the as- 
sessment roll, though the difference be slight, will be 
insufficient, unless there is evidence to show that the 
names represent the same person. People v. Hulbert, 


46 N. Y.110. Proceedings reversed. People ex rel. Town 
of Rochester v. Deyo, County Clerk. Opinion by P. 
Potter, J. Miller, P. J., and Parker, J., concurring in 
the result. 
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WILL. 

1. Appeal from a judgment entered upon a decision 
of the court at special term, giving judicial construc- 
tion toa will. The will contained the following: “I 
give and bequeath to G. S. B. my stone store and 
$10,000 in money out of my estate.’’ The testator’s per- 
sonal property was insufficient to pay the legacy, but 
he left valuable real estate more than sufficient for that 
purpose. By aclause in a codicil to the will he directed 
his executors to sell as much of his “ real estate” as in 
their discretion and judgment should be for the best in- 
terest of ‘‘my estate;”’ also, that certain of his ‘“‘ real 
estate’’ should not be sold until necessary for a final 
settlement of “‘my estate.’ There was no residuary 
devise. 

Held, by the general term, reversing the judgment 
of the special term, that by the term “my estate,” the 
testator intended all his property, both real and per- 
sonal. Bridgewater v. Bottom, 1 Salk. 237; Jackson v. 
Robins, 16 J. R. 587; Archer v. Doneale, 1 Pet. 588; City 
of Boston v. Inhabitants of Dedham, 4 Mete. 178; Lon- 
acres v. Blight, Cowp. 355-6; Lambert's Lessee v. Paine, 
8 Cranch, 101; Roe v. Hawley, 5 Burr. 2638-9; Holdfast 
v. Martin, 1 T. R. 411; U.S. v. Crookshank, 1 Ed. Ch. 
239; Havens v. Havens, 1 Sandf. Ch. 334. And that, 
after exhausting the personal property, the remainder 
of the legacy should be paid from the real estate, 
Taylor et al., executors, v. Dodd et al. Opinion by P. 
Potter, J. Miller, P. J., and Parker, J., concurring. 

2. A will contained the following: “It is my will 
and I hereby direct that so much of my estate shall be 
safely invested on interest as will produce an annual 
income of $600, and the interest paid to my wife dur- 
ing her natural life, and after her decease the principal 
sum to be equally distributed among my heirs at law.’’ 
One of the testator’s sons, living at testator’s death, 
died, leaving a widow but no children, before the death 
of his mother. 

Held, by the general term, that the principal vested 
in the testator’s children at the time of his death, and 
that, upon the death of the mother, the son’s widow 
was entitled to his share as his representative. Charles 
Saxton’s Estate, 1 Tuck. 32; Barker, ex’r, v. Woods, 1 
Sandf. Ch. 131. Decree of the surrogate of Otsego 
county affirmed. Stowell et al. v. Graves etal. Opin- 
ion by P. Potter, J. Miller, P. J., and Parker, J., con- 
curring. 

8. A will provided that the executor should convert 
the real and personal estate into cash, and that, if, after 
the payment of debts and legacies, ‘‘there shall re- 
main an amount not exceeding $20,000, that then my 
said executor pay over the whole of said amount so re- 
maining to” a religious society; ‘“‘but in case the 
amount of said moneys so remaining shall exceed the 
sum of $20,000, then my said executor shall pay ’’ to 
said society ‘“‘only $20,000, and that he pay over the 
residue thereof to my nephews and nieces who shall 
then be living, to be equally divided between them.”’ 
After payment of the $20,000 there was a surplus. At 
the testator’s death there were fourteen of his nephews 
and nieces living. One of the nieces died about one 
year and another about two years after his death, but 
before the final distribution. It did not appear at 
what precise time the conversion of the real and per- 
sonal estate into cash was completed, nor when the 
fact that it would realize more than $20,000 was ascer- 
tained. 

Held, by the general term, that the shares vested at 
the death of the testator, and that the representatives 


of the two deceased nieces were entitled to the shares 
which they would have taken had they been living. 
Dubois v. Ray, 35 N. Y. 165; Downing v. Marshall, 23 
id. 380; Perry v. Woods, 3 Ves. 208; Roebuck v. Dean, 
2 id. 265; Doe d. Long v. Prigg, 8 B. & C. 236; Moore v. 
Lyon, 25 W. R. 137; Manice v. Manice, 48 N. Y. 368; 
Everett v. Everett, 29 id. 40; Traver v. Schell, 20 id. 89; 
Doe d. Barnes v. Provost, 4 J. R. 61; Pars. on Wills, 74; 
Atcheson v. Hutchinson, 3 P. Wms. 259; 2 Jarm. 97. 
That in any event the shares vested when the amount 
of cash was ascertained, and as it did not appear but 
what this had been done before the nieces died, and as 
the case did not contain all the evidence, the decree 
of the surrogate should be affirmed. Decree affirmed, 
with costs of all parties to be paid out of the estate. 
McKinstry v. Sanders et al. Opinion by P. Potter, J. 
Miller, P. J., concurring in the result. Parker, J., dis- 
senting. 
———— +e—__——_ 
COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on Tuesday, the 27th instant: 

Judgments affirmed — Johnson v. The People; Kelly 
v. The People. —— Judgments affirmed with costs— 
Salisbury v. Brandon; Hall v. Minturn; Hall v. Min- 
turn; Hall v. Minturn. ——Judgment reversed and 
new trial granted — Woods v. The People. —-Judg- 
ment reversed and new trial ordered, costs to abide 
event-- Marvin v. The Brewster Iron Mining Co. — 
Order affirmed with costs—Ballen v. Parsons. —— 
Order reversed and motion granted with costs, but 
without prejudice to a new application by the plaintiff, 
on notice — Rice v. Ehele.—— Appeals dismissed with 
costs — The People ex rel. Edmund L. Judson v. Geo. 
H. Thacher; The People ex rel. Grissler v. Fowler. —— 
Motions denied with $10 costs, Gray v. Barton; Sher- 
man v. Parish. —— Motion denied, but with leave to the 
defendant to dismiss his appeal upon payment of the 
costs thereof to the present time, to enable him to 
apply in the Supreme Court for relief as he shall be 
advised. — Darbee v. Ellwook. 


BOOK NOTICES. 


The Practice, at law, in equity, and in special proceedings, in all 
the Courts of Record in Yhe State of of New York: with ap- 
a mtowy forms. By "William bide Counselor at lar. 
olume 3. William Gould & Son, Albany. 


The present volume brings the author down in the 
orderly management of a suit to the entry of judgment 
so that we are able now to determine the merits of the 
work, when it shall be completed. It is certainly much 
the best work upon practice since the Code, and one 
which no practicing lawyer can afford to dispense with ; 
sufficient of the old practice for ordinary purposes is 
given. The practitioner may occasionally be com- 
pelled to go back to Burrill, Graham, Barbour, 
Daniells, or Robinson; but we cannot expect, and if 
we do, we shall certainly be disappointed, that any one 
work shall contain every thing. While we would not 
encourage captiousness or meanness, yet we think the 
present loose practice calculated to lower the standard 
of professional ability and learning, and the tendency 
thereto should be checked. The merchant who should 
conduct his business in the loose and unreliable man- 
ner in which many of our lawyers do, would encounter 
certain failure in the end. The details of business are 
usually the sequel to success. Whoever does well what 
he does do, will reap his reward in the end. Such a 








vade mecum, as the present is a necessity and ought to 
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be more frequently consulted and followed. We think 
we see indications that the time is fast approaching 
that it will be. The present admirable rules of the 
courts, prolonging the clerkship of applicants for ad- 
mission, have done much to restore our profession to its 
former sp'endor, and if not broken down or destroyed 
will, in the end, work still greater improvements. The 
labors of such men as Mr. Wait contribute greatly 
toward qualifying the student for practicing his pro- 
fession, and must be of great service to the lawyer and 
the judge who has not the time to consult or to keep 
pace with the numerous decisions upon points of prac- 
tice. 


Rape fe Decijene no hereto. ¢ Court Sf 4egee Jggets ao of os ine nate of 
arrange alphabclical ion. Bdited reece tue 
vol. 3. Diossy v6 Co., New York. 

In our notice of the first two volumes of this series 
we said, in substance, that we thought the work was 
well done, and would, in the end, meet the approbation 
of the profession. Since that time we have conversed 
with several gentlemen, eminent in the profession, in 
active practice, who speak in the warmest terms of 
Mr. Abbott's corrections of the cases meagerly, incor- 
rectly and slovenly reported, and some of them com- 
mend his labors in flattering terms. Judging from the 
expression of members of the profession, whose opinion 
we deem competent and authorized to speak, the 
work will undoubtedly prove a success. It contains 
some cases not heretofore reported, which every lawyer, 
bound to know the adjudications of our highest court, 
must sooner or later possess. 


A Treatise on the American Law of Easements and Servitudes, 
by Emory Washburne, LL. D., Bussey Professor in Har- 
vard University, author of a ‘Treatise on the American 
Law of Real Prope “Xe edition. Boston: Little, 
Brown & Comeens. i 


This is a treatise on a very important and interesting 
branch of the law. As long as human nature con- 
tinues to be what it is, so long will the acquirement by 
one of aright in the property of another continue to 
be a subject of interest, especially when it is quite 
practicable, as in the case of easements, to acquire that 
right without paying forit. We have paid the author 
the unusual compliment of reading his preface, and 
we find that he therein gracefully and correctly ob- 
serves that the adjudications on the subjects ‘‘ serve to 
trace out the footpath from the cottage to the spring 
that supplies the daily wants of its inmates, and to de- 
fine the line of eaves-drip along the few inches of soil 
upon which it falls at the same time that they reach 
and limit the rights and relations of property between 
the citizens and the public in the banks and waters of 
the broad rivers which form the highways of com- 
merce, and guide and regulate the application of the 
elements in ministering to the industry and arts which 
sustain and enrich a nation.’’ The reputation of the 
author is a sufficient assurance of the intelligence and 
fidelity of the work. His division of his subject is 
eminently logical. He first treats of the nature, char- 
acter and mode of acquiring easement$ and servi- 
tudes; then of the two most prominent classes of ease- 
ments, namely, those of way and those of water; next, 
of all other easements; then of their loss or extin- 
guishment; and, finally, of repairs and remedies for 
injuries. Some idea of the extent of the investigation 
necessary to this branch of the law will be gained from 
the fact that the index of cases cited covers twenty- 
one pages. Under the chapters devoted to easements 








of water are accounts of very interesting recent adju- 
dications on the subjécts of surface water, and of per- 
colation. The subjects of lateral support of land and 
party walls, and easements of light and air, are also 
exhaustively treated. We have no doubt, from the 
cursory examination we have been able to give the 
work, that it will continue deservedly to retain the 
position which it has always occupied of a standard 
authority on the subjects discussed. As we should lose 
our reputation as critics, unless we found some fault, 
we observe that the author in treating of the right to 
carry on noisome trades speaks of the case of Hole v. 
Barlow, in which it was held that it was not actionable 
to burn brick on one’s own land, though the smoke was 
offensive to a dwelling-house, if the place otherwise 
considered was a proper one and the business was con- 
ducted iu the usual manner, as if it were still authori- 
tative, whereas it has been repeatedly and decisively 
overruled, as we showed in a paper on Brick Burning 
as a Nuisance, 9 L. J. 54. 
——_—_____—. 
ADMISSION TO BAR. 


The Supreme Court of Illinois recently examined 
fifty-two candidates for admission to thebar of that 
State. A very large percentage of the candidates were 
admitted, only six being rejected. Chief Justice Breese 
made some remarks to the successful candidates in 
which he took occasion to say that, 

“Genius is industry. That power you must invoke 
and apply, and high reputation will be the almost cer- 
tain result. 

‘““Hope beckons you onward. Let not your own 
want of ardor and diligence rob you of the laurels she 
invites you to win. Do not despair on a first failure in 
the practical application of the principles you have 
learned, but renew your vows and struggle on.’’ 

— > 
LEGAL NEWS. 


Lord Chief Justice Cockburn has resumed work on 
his series of articles on Junius. 

Dr.Wm. Smith was arrested at Pittsburg, Pa., on a 
charge of poisoning several members of a family 
named McDonald, whose family physician he has been. 

Senor Quijano, a lawyer, and Senor Penalto, a plan- 
ter, have been arrested in Cuba on the charge of being 
Carlist agents. They will be tried by court martial. 


Chief Justice Waite resigned the presidency of the 
State constitutional convention, which took a recess 
to take leave of him. Rufus King, of Cincinatti, and 
Lewis D. Campbell are named as candidates for his 
successor. 

Max Maretzek having brought suit against Pauline 
Lucca for breaking contract, the case came before 
Judge Malins. The banker Seligman, on the part of 
the defendant, paid into the court $16,000, whereupon 
a stay of proceedings was agreed to. 

Mr. Whalley, M. P., counsel for the defense in the 
famous Tichborne trial— which is expected to end in 
February — wrote a letter to the London press giving 
it as his belief that some evidence for the prosecution 
was obtained by bribery, whereupon he was called to 
account before the Court of Queen’s Bench ona charge 
of contempt and fined £250. He refused to pay and 
was imprisoned. The next day Mr. Whalley’s sister 
paid the amercement, and the M. P. was discharged 
from custody. 
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RAILWAY PASSAGE TICKETS. 

We incidentally remarked in a late number upon 
some recent decisions in respect to the rights of hold- 
ers of railway passage tickets. The points lately ad- 
judicated are two: first, as to the carrier’s right to 
demand that the trip shall be continuous; and second, 
as to his right to limit the time within which the 
tickets can be made available. These are very im- 
portant points, especially to the traveling public, and 
deserve a little more careful examination than we 
have heretofore given them. 

And first as to the continuous character of the trip. 
It was held in Hamilton v. N. Y. Central R. R. Co., 
51 N. Y. 100, that in the absence of any original 
agreement or subsequent permission to the contrary, 
the trip must be continuous. This had been pre- 
viously adjudged in Beebe v. Ayres, 28 Barb. 275; in 
Barker vy. Coflin, 31 Barb. 556; in Cheney v. B. & M. 
R. R. Co., 11 Mete. 121; in McClure v. Philadelphia, 
etc., R. R. Co., 34 Md. 532; 6 Am. R. 345; and in 
Dietrick v. Penn. R. R. Co.,71 Penn. 432. 

On a cool survey, if human nature can divest itself 
of its natural antagonism to these soulless aggrega- 
tions called corporations, this should not seem unrea- 
sonable. In many instances a higher rate of fare is 
lawfully demanded by the railway companies for way 
fares than for through fares, and if the passenger pur- 
chasing a through ticket had the option of stopping 
over, where and as often as he pleased, he might 
easily defraud the company of its just hire. Again, 
such a privilege in the passenger might subject the 
company to much greater risk and trouble in respect 
to the passenger’s luggage, without any correspond- 
ing compensation. Besides, the company can in 
reason only be required to furnish accommodations 
for the number of passengers presenting themselves 
for carriage on any particular train, and the stopping 
over of passengers, without the carrier’s knowledge, 
may cause the carrier serious inconvenience, and even 
peril. The decisions above cited are all cases in which 
the life of the ticket, at the time of its last presenta- 
tion by the passenger, had not by its terms expired, 
but the passenger having stopped over proposed to 
continue his journey on another train. In the cases 
of McClure and Cheney there was nothing on the 
passage ticket itself to indicate that the passage was 
required by the carrier to be continuous, but on 
taking up the tickets, the conductors gave the passen- 
gers checks, on which were the words, in the first 
case, “good for this day and train only,” and in the 
latter case, “ good for this trip only.” In the case of 


Barker, the ticket was “to be used within three 
days,” and was “good for a continuous trip only,” 
and in the case of Hamilton, it was “ good for twenty 





days.” In the case of Dietrich, the ticket was “ good 
only until March 16, 1867, issued March 11, 1867.” 
In the case of Beebe the ticket was “good for this 
trip only.” In the case of McClure, the court say: 
“The contract between the parties is, that upon the 
payment of the fare the company undertakes to carry 
the passenger to the point named, and he is furnished 
with a ticket as evidence that he has paid the re- 
quired fare, and is entitled to be carried to the place 
named. When the passenger has once selected the 
train on which he is to be transported, and entered 
upon his journey, he has no right, unless the contract 
has been modified by competent authority, to leave 
the train at a way station, and then take another train 
on which to complete his journey, but is bound to 
proceed directly to the place to which the contract 
entitled him to be carried.” In the case of Hamilton, 
the court say, the right of stopping over without per- 
mission “ would have given the plaintiff the benefit 
of anew and different passage. A party leaving a 
train at a particular place on a certain day could 
not, after stopping at several other places, and laying 
over a day or more at each of them, be considered, 
fifteen days thereafter, as still on one and the same 
passage. Each departure from a different place would 
constitute a new passage.” In the case of Beebe the 
court draw attention to the fact that where a railroad 
is one of several different divisions or corporations, the 
regulation requiring the passenger to get permission 
to stop over, “is a reasonable one, and is necessary to 
guard against fraud.” 

As a legal proposition it seems reasonable that 
when one buys a ticket from Albany to New York, 
it evidences a contract to carry him from Albany to 
New York continuously, and not from Albany to 
Hudson, from Hudson to Poughkeepsie, from Pough- 
keepsie to Peekskill, and from Peekskill to New 
York. But, as a matter of fact, there is no practical 
obstacle to getting permission from the carrier to stop 
over. Ali he requires is to be notified of the wish. 
And in nine cases out of ten, we presume the difficulty 
arises from the ignorance, obstinacy, or dishonesty of 
the passenger. There is a very general disposition, 
even among respectable people, to take advantage of 
a railway company, just as there is to cheat the gen- 
eral government in the matter of customs. Many a 
man of wealth will not hesitate to smuggle, in order 
to avoid paying a few dollars in duties, and many a 
man will buy a through ticket in order to gain a 
cheaper passage to a way station, hoping subse- 
quently to avail himself of the ticket for the rest of 
the route. There is a very general disposition not to 
conform to customary and reasonable rules of rail- 
ways, such, for instance, as the regulation requiring 
the passenger to exhibit his ticket whenever demand- 
ed by the conductor. And there is a very general 
disposition to deny the rights of railway companies to 
make any regulations except those which are pleasant 
and convenient to the public. The feeling toward 











86 


THE ALBANY LAW JOURNAL. 








= a 





—- 


railroads is well illustrated in the case of Mr. Cole- 
man against the New York and New Haven Railroad 
Company, where Mr. Coleman, fancying he could ride 
west on a ticket only entitling him to go east, and 
determining to test the question, was ejected from the 
cars of the company in a violent and brutal manner; 
he recovered damages on account of the excess of 
force, but he did not wrest the law to his views. We 
are no advocates for railroads; we have no interest 
in or sympathy with them; but, as lawyers, we must 
recognize their right to make reasonable, proper and 
necessary regulations for their own protection, safety, 
and convenience, and the obligation on the public to 
respect such regulations. Such a regulation we con- 
ceive the one under consideration to be. The impli- 
cation is that the trip is to be continuous, and aside 
from this, if the company have a regulation against 
stopping over without permission, the passenger must 
be presumed to contract with reference to it, as is de- 
cided in the cases of Beebe, Cheney and Dietrich. We 
see no hardship in this presumption, for it is in har- 
mony with the natural construction of the contract; 
if it were in contradiction, the case might be different. 
Second. As to the right of the carrier to limit the 
time within which the ticket shall be available. A 
passage ticket, without any restriction printed upon 
it, may entitle the holder to a passage within a rea- 
sonable time from itsissue. But the question is, where 
the carrier has specified the time upon the ticket with- 
in which it shall be used, can the ticket be used after 
the expiration of that time? That it cannot has been 
held in Elmore v. Sands, New York Commission of 
Appeals, not yet reported; in Boston & Lowell R. R. 
v. Proctor, 1 Allen, 267; in Shedd vy. Troy & Boston 
R. R. Co., 40 Vt. 88; in Barker v. Coflin, 31 Barb. 
556; and in Johnson v. Concord R. R. Co., 46 N. H. 
213. In the Zilmore case, the ticket was dated, and 
the words “ good for this date only,” were printed on 
it. In the Proctor case, the words on the ticket were, 
“ good for this trip only ; good only two days after 
date;" and it was dated. In the Barker case, the 
words on the ticket were, “to be used within three 
days,” and “ good for a cortinuous trip only.” In the 
Shedd case, the ticket was dated, and marked “ good 
for this day and train only.” 
We are unable to see any distinction between this 
principle and that of the continuity of the trip. If 
the latter is reasonable, the former must be. Indeed, 
there is one reason why the carrier may reasonably 
‘require the trip to be made within a specified time, 
which would not apply to the matter of continuity. 
Distinct railroads forming connecting lines, frequently 
make arrangements for ticketing passengers over the 
whole route, by the issue of a single ticket by any 
one of the companies, and in such cases, sometimes 
for limited periods, they issue such through tickets at 
a reduced rate of fare. In such cases it is eminently 
proper that they should be allowed to specify a period 
after which the ticket cannot be used. This state of 





facts existed in the Shedd and Proctor cases. But 
even in the case of a railroad company ticketing only 
over its own route, we see no reason why there may 
not be a limit put on the time within which they 
agree to carry the passenger. To-day their road may 
be in good order throughout, but to-morrow it may 
be in part swept away by floods or obstructed by snow, 
so that the contract made to-day could not be per- 
formed to-morrow, and the carrier might be subjected 
to litigation inconsequence. Then, too, the company 
may have the legal right to demand a greater com- 
pensation for the same passage on a succeeding day 
than it has chosen to exact on the day when the ticket 
was issued ; as for example, about the first of Novem- 
ber, when the fares having been reduced for summer 
travel, are raised to the customary or legal amount. 

In short, we do not suppose that any citizen would 
ever claim to avail himself of a privilege, evidenced by 
a ticket dated and inscribed “ good for this day only,” 
on any succeeding day, except in the case of a rail- 
road. Railroads are commonly understood to be 
fere nature. Any advantage that can be taken of 
them is defensible, according to popular ideas. Our 
courts have even fallen under some suspicion and into 
some disrepute because of their enforcement of the 
ordinary rules of law in actions against railroad cor- 
porations. This is a state of things to be deprecated. 
If it is deemed against public policy that railroads 
should have the rights evidenced by these decisions 
above discussed, let the legislatures prohibit them 
from their exercise. But let not our courts be ex- 
pected to make the laws which they are constituted 
only to enforce, nor to shrink from the enforcement 
of the law as it is written. 


———-- ©>e« ——— 


THE MORAL SANCTION IN LAW. 

In his preface to the third edition of his valuable 
work on International Law, Mr. Wheaton, speaking 
of the rules embodied in the Law of Nations, says: 
“The duties which are imposed by these rules are 
enforced by moral sanctions .” And Prof. 
Woolsey, in a recent able article in the January num- 
ber of the International Review, referring to tribunals 
of international arbitration, says: “‘ A moral sanction 
is not enough when such tribunals have announced a 
decree which is displeasing either to one or to both of 
the contesting parties.” In the domain of Interna- 
tional Law the “ moral sanction ” is constantly referred 
to, and particularly so at the present, when the subject 
of international codification and arbitration is receiv- 
ing unwonted attention and discussion. The term 
“moral sanction,” when applied to law, usually has 
reference to the administration and enforcement of 
law. It has two significations, the absolute and con- 
tingent, the first being applied to rules of imperfect 
obligation, and the second to rules of perfect obliga- 
tion. Where a rule of law can be applied or enforced 
only by moral force, and not by physical force, we 
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have a case of imperfect obligation—a case for the 
proper application of the absolute moral sanction. It 
has now come to be understood that all the rules which 
govern the intercourse of nations are not susceptible 
of enforcement by physical force, there being no tri- 
bunal or power above the nations to apply and enforce 
those rules. The political independence of nations is 
such that they consider themselves physically free, and 
only morally bound in respect to any international 
rule or decision. The law of nations, as it now exists, 
and as it will be when codified, must always be applied 
and enforced with the consent of the national parties 
and by the great moral force of international opinion. 
Whether this moral force will be, at any near period, 
sufficiently strong and invariable to secure an inter- 
national agreement to a code and tribunal of arbitra- 
tion, and a uniform obedience to that code and to the 
decisions of the tribunal of arbitration, it is not our 
design to discuss at present. 

But there is another view of the moral sanction in 
law which is apparent of itself, but which, on account 
of its frequent appearance, remains unnoticed. A 
little reflection will show that the entire system of 
jurisprudence, under which civilized nations live, is 
largely supported by this same moral sanction, both 
in its absolute and in its contingent sense. It is sel- 
dom considered that even the rules of municipal law, 
which are said to be of perfect obligation, have, in 
their administration and enforcement, much of the 
absolute moral element. For instance, in the appli- 
cation of a plain principle in the law of contracts, the 
judicial mind is actuated by a moral impulse, or force, 
to determine and apply the principle correctly. 

If a judge refuses or neglects to apply a principle 
or rule of law as he deems correctly, there is no 
physical force that can compel him to doso. It is the 
moral sanction that forces the judge to declare and 
apply the law in accordance with reason and prece- 
dent. Again, it is the moral sanction which dis- 
poses the judge toward following and adopting those 
precedent decisions which he finds to be in accord- 
ance with reason and usage. The “authority” of the 
reports, elementary works and decisions is only a 
moral sanction; and it is only this kind and quality 
of authority —this and nothing more — which has 
built up jural systems everywhere, and rendered law 
at all symmetrical. Thus, the “authority” of the 
decisions of the Supreme Court of the United States 
is a moral one as to the State courts; and the 
“ authority” of the English decisions on matters of 
common-law interpretation is by no means physical 
or perfect, but simply moral, as to the courts in this 
country. Physically speaking, every judge is inde- 
pendent of every other judge’s decision, of every 
tule of interpretation, of every body of laws. It is 
only in the allegiance which the judge owes to con- 
science, in the tendency to obey reason and justice, 
in the influence of a sound and honorable public 
opinion that the security of society, in respect to the 








proper interpretation and application of laws, is 
found. 

And the existence of the contingent moral element 
in the enforcement of law, whether adjudged or unad- 
judged, is patent. In proof of this, witness how 
seldom physical force is used in the enforcement of 
laws in civilized countries. The moral sanction plays 
the largest part, by far, in securing obedience to law 
on the part of the people. And this, not only in the 
department of police regulation, but in the depart- 
ment of adjudicative law. The majority of mankind 
fulfill their contracts, not because they are compelled 
to by the executive force of the law, but because 
of their willingness to obey the law, and their 
fear (which is in itself a moral force) of the conse- 
quences of disobedience or failure. In the execution 
of the processes of courts, the subpcena, the sum- 
mons, the injunction, the execution, and even the 
order of arrest, how little of pure physical force is 
required, and how much the moral sanction effec- 
tuates the desired results! Again, it is apparent how 
dependent the people are upon the influence of the 
moral sanction on the executive officers. Should 
these officers fail to do their duty properly, what 
physical force could be brought to bear to compel a 
proper performance ? Removal from office, impeach- 
ment and disqualification might follow, but that 
would not execute the decree for the omission to exe- 
cute which the officer is impeached, removed or dis- 
qualified. Suppose the chief-executive officer, a gov- 
ernor or the president, should refuse to use the mili- 
tary power, in a case of disobedience to law, or should 
assist, by military force, an insurrection, or a party 
disobeying a legal process, what physical force would 
avail in that particular instance ? 

Indeed, the moral sanction in law is so common, 
universal and essential, that we fail to appreciate its 
importance, and are apt to think that the enormous 
results of judicial decisions, and executive orders, and 
legislative ordinances are brought about by physical 
force, whereas the fact is that not a tithe of the influ- 
ence of the law consists in this kind of force. The 
moral sanction in law is a notable and magnificent 
instance of the production of great social, commer- 
cial and political results, with only a minimum of 
physical force. 

—_—— oe ———_ 
RESPONSIBILITY FOR REMOTE CONSE- 
QUENCES OF ACTS AND OMISSIONS. 

In 13 Am. Law Reg. (N. 8.) 14, Judge Redfield 
makes some very interesting remarks on the maxim 
“In jure non remota causa, sed proxima spectatur.” 
Our learned contemporary says : 

“Tn its literal import it has reference indeed to causes 
alone and not to consequences. And although these 
may be synonymous in common acceptation, they are 
not so inthe form and manner of investigation, the 
one calling us to look back and the other forward. In 
looking at causes, the law, in many instances, will 
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regard only the proximate cause of the act, while 
science and philosophy may curiously pry into remote 
or secondary causes, If, in a trial for murder, the 
accused inflicted a mortal wound upon the deceased in 
cool blood, without any legal excuse or justification, 
the law pronounces it murder, and accordingly requires 
the conviction and punishment of the offender. But 
speculation and philosophy may look into the antece- 
dent causes leading up to the finalact, * * * 

“Lord Bacon's paraphrase of the maxim shows 
fully how the author regarded its application to law. 
It were infinite for the law to consider the cause of 
causes and their impulsions, one of another; there- 
fore, it contenteth itself with the immediate cause, 
and judgeth of acts by that without looking to any 
further degree.” While Judge Redfield’s remarks are 
correct in stricto, yet it is evident that in many cases 
the law does inquire indirectly into the remote causes 
of an act for which a prosecution is brought. Thus 
in the instance which the learned writer cites, in the 
case of murder, the inquiry is frequently directed to 
the antecedent causes and conditions which led to the 
act of homicide, in order to determine what was the 
mental or moral state of the accused at the time the 
homicide was committed. This process of “looking 
at remote causes” is always conducted where the 
plea of insanity is put forward, in order to show what 
effect those causes may have had upon the mind of the 
accused. But it is nevertheless true that such ‘‘re- 
mote causes” per se do not amount to a legal justifica- 
tion. With this limitation we agree entirely with 
our contemporary’s comments, and particularly with 
what is said upon “looking at remote consequen- 
ces.” 

“But the maxim in its application to consequences 
has received a much more limited application, the law 
holding parties responsible for the remote consequen- 
ces of their conduct in many instances, and especially 
where such secondary results might naturally have 
been anticipated as the not improbable consequences 
of the primary act. Thus, in the very recent case of 
Lawrence v. Jenkins, 21 W. R. 577; L. R., 8 Q. B. 
274, the defendant was held responsible for the loss 
of plaintiff's ten cows, by a consequence very remote 
from the primary act, ultimately resulting in the death 
of the animals. The cows were depasturing in the 
plaintiff ’s field adjoining defendant’s woodland. The 
two fields were separated by a fence upon defendant’s 
land, but which he was bound to maintain. Defend- 
ant sold timber or wood growing upon his land to one 
Higgins. He, in cutting it, felled a beech tree across 
the fence, making a gap sufficient to allow the plain- 
tiff’s cows to pass into the defendant's close, where 
they ate of the foliage of a laurel tree subsequently 
felled by Higgins, which, being poisonous, caused 
the death of the cows. The court held the defend- 
ant bound to keep the fence constantly in repair, 
and not excused by reason of the temporary break 
caused in the manner before stated; and that the 





consequence of the non-repair being the ultimate 
loss of the cows, the damage was not too remote to 
be recovered.” * * * * * * * 

“The attempt of some of the courts to distinguish 
between the responsibility of the party who negli- 
gently sets fire, for the first building burned, and 
those subsequently fired by communication from the 
first, holding him only responsible for the first, and 
not for those subsequently burned, first opened our 
eyes to the conviction that we were all falling into, 
or liable to fall into, an error in the application of the 
maxim in question. Ryan v. N. Y. Central Railway, 
35 N. Y. 210; Penn. R. R. v. Kerr, 62 Penn. St. 353. 
But these cases have not been countenanced by the 
decisions in other States. Hart v. Western Railway, 
13 Mete. 99; Safford v. Boston & Maine Railway, 103 
Mass. 583; Fent v. 7. P. & W. Railway, 4 Chicago 
Legal News, 326. Brome’s Legal Maxims, 165, says 
the maxim is ‘usually cited with reference to that 
peculiar branch of the law which concerns marine 
insurance.’ The learned author cites no cases to 
illustrate its application, except from this branch of 
the law, with the exception of two cases from the 
law of carriers (Liordet v. Hall, 4 Bing. 607; Davis v. 
Garrett, 6 id. 716); and he says expressly that ‘it 
has no application to cases founded in fraud or covin, 
or to criminal causes.’” * * * “But there are 
some cases of contract where damages for the natural 
and known consequences of a mere breach of contract 
or duty have been allowed to be recovered, as where 
the plaintiff lost the use of his mill by reason of 
machinery being defectively set up in it. Clifford v. 
Richardson, 18 Vt. 620. But the loss of the use of a 
mill, by reason of a joint owner not repairing the 
dam, cannot be recovered, as the plaintiff might him- 
self repair it. Thompson v. Shattuck, 2 Mete. 615. 
And, in general, it may be affirmed that consequen- 
tial damages are not recoverable for mere breach of 
contract, or where there is no special fault or cause 
of blame attaching to the defendant's conduct. But, 
in cases of willful or negligent injury, the plaintiff is 
commonly allowed to recover all such consequential 
damages as were within the knowledge and contem- 
plation of the defendant at the time of the omission. 
Greenland v. Chaplin, 5 Exch. 243.” * * * “We 
have thus shown, we trust, that the maxim in ques- 
tion was never regarded as of much practical force in 
in its application to the law, * * * and that its 
adoption was confined to the law of insurance mainly 
until a very recent period; and that, at the present 
day, the authorities will not justify its strict applica- 
tion beyond the matter of contracts and nominal 
torts, when there is no proof of carelessness or 
wrong intent, And even within these narrow limits 
the conflict of authority as to the extent of the appli- 
cation of the maxim would suggest extreme caution 
in regard to placing much reliance upon it. So that, 
upon the whole, we may safely conclude that those 
consequences which the law treats as too remote for 
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consideration in estimating damages must be such as 
the defendant had no just ground to expect would 
flow from his act—in other words, such as were, 
upon the basis of his knowledge, rather accidental 
than natural, or ordinary.” 
—-- ©>e——— 
CURRENT TOPICS. 

The Geneva award is not likely soon to be for- 
gotten. The principles involved, the dignity of the 
tribunal of arbitration, the international standing of 
the contending parties, all go to render the results of 
the arbitration of great importance to nations as well 
as individuals. But justnow the private or individual 
aspect of the award is prominent in this country. A 
judiciary committee at Washington have recently 
been hearing the argument of the insurance companies 
for a distribution of the sum awarded. The insurance 
companies are more largely interested in the distri- 
bution of the award than any other class. And we 
are not sure but that the true equitable attitude of the 
government in this matter is that of trustee for the 
individuals damaged in the late war. We do not sup- 
pose that the award was in reparation of damages done 
to our government, but to the individuals, citizens of 
our government, as the rejection of all consequential 
damages, and the adjudication of only actual damages 
would seem to show. If the government deducts the 
actual expenses attending the Geneva Arbitration, 
we should suppose the remainder ought to be for dis- 
tribution. 

The subject of uniform laws throughout the United 
States is attracting the attention of the lay community. 
A leading daily newspaper of New York has an edi- 
torial upon this subject which points out the need of 
uniformity of laws, without showing how, in any 
manner, such uniformity might be secured. In 7 
Asany Law Journat, 146, we discussed the import- 
ance and practicability of a uniform criminal code for 
the United States. But it is always much easier to 
see the need of such asystem than it is to form a wise 
plan for, and effectuate, it. Nevertheless the advan- 
tages of this preliminary discussion as to the demands 
for uniform laws are evident, inasmuch as, in legal sys- 
tems, we do not invent or innovate much until we are 
fully persuaded that a new or changed thing is desirable 
and needful. Our contemporary justly remarks that 
there are many diversities of laws which it would be 
useless or impracticable to do away with, “but after 
making full allowances for all these considerations, 
there still remain many troublesome differences which 
there is no sufficient reason for retaining.” 


Mr. Joseph W. Low is in trouble in consequence of 
the rather unlimited powers of bail. Mr. Low was 
sued in the Supreme Court of this State for withhold- 
ing the sum of $30,000 profits in certain operations 
which he conducted as broker. He was arrested, but 


obtained bail; subsequently he became a resident of 
San Francisco, Cal., and Inspector in the Custom 





House there; meanwhile the suit went against him, 
and he was notified by his bail. Mr. Low, doubtless 
thinking himself secure in California, and in the Cus- 
tom House, paid no attention to the notice, where- 
upon his bail sent one Monteverde on the delicate 
errand of arresting him. He was captured in San 
Francisco, brought to New York and lodged in Lud- 
low street jail. Mr. Low did not know that the Code 
of Procedure of this State, $ 189 provides that “for 
the purpose of surrendering the defendant, the bail, at 
any time or place, before they are finally discharged, 
may themselves arrest him, or by a written authority, 
indorsed on a certified copy of the undertaking, may 
empower any person of suitable age and discretion to 
do so.” He was not aware either that in Crocker on 
Sheriffs, 2d edition, p. 73, the law is laid down that 
the bail might “take him at any time, whether in day 
or night, or upon Sunday, and at any place, whether 
within the county where let to bail, or in another 
county, or even in another State orcountry.” Hence 
he does not know how to obtain release from impris- 
onment without making an “arrangement” with his 
bail. 


A correspondent recently put the following ques- 
tion (ante, p. 15): “In case of a contract to pay gold 
the debtor, at maturity, offers to pay the market value 
of the gold; does this constitute a legal tender?” In 
an answer to this question, and for general information 
upon this subject, we refer to Phillips v. Dugan, 21 
Ohio St. 466; 8 Am. Rep. 66, wherein it was held 
that, in an action on a promissory note, payable in 
gold or silver, the judgment, in case of recovery, must 
be for coin ta the amount found due on the note, and 
interest; but that the judgment for costs must be 
general, so that it may be satisfied by payments of 
either kind of lawful money. The decision in the 
Ohio Supreme Court was preceded by a similar decis- 
ion in the New York Court of Appeals — Chrysler 
v. Renois, 42 N. Y. 209—3in which it was held that, 
in an action on a negotiable bill of exchange, payable 
in gold dollars, the judgment should be for the amount 
of the bill and interest thereon in gold dollars, and 
with costs in legal tender currency. In this case 
Allen, J., said: “ This form of judgment is sanctioned 
by precedent, and has the warrant of the Supreme 
Court of the United States (Bronson v. Rhodes, 7 
Wall. 229; Cheangkee v. United States, 3 id. 320).” 


A bill has been introduced into the New York 
Senate which designates the first of January, twenty- 
second of February, thirtieth of May (Decoration 
Day), fourth of July, twenty-fifth of December, 
Thanksgiving Day, and any general election day, as 
commercial paper holidays; and provides that bills, 
notes and checks otherwise due on those days shall be 
deemed to be due on the secular day next preceding. 
The bill of last year provided that commercial paper 
should fall due on the day next succeeding the holiday. . 
The law is good enough as it now stands. 
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NOTES OF CASES. 

In Pierce v. George, 108 Mass. 78, an important 
question relative to the law of fixtures was decided. 
Tn this case it was held the polishing frames, machines, 
pulleys and shafting bolted or screwed to the floor or 
timbers of a machine shop are covered by a mortgage 
upon the building. But such a mortgage does not 
cover machines which are not fastened to the floor, 
but are supported by their own weight or fastened to 
benches ; nor vises fastened to benches, although the 
benches are nailed to the building. In Parsons v. 
Oopeland, 38 Me. 537, it was also held that articles 
placed in a mill by the owner to carry on mill pur- 
poses are generally part of the realty, notwithstand- 
ing the fact that they could be removed and used 
elsewhere. In Winslow v. Merchants’ Ins. Co., 4 
Metc. 306, it was held that, in a factory, the steam 
works constituting the motive power, and the works 
to be driven by it, are essential parts of the factory, 
and pass by conveyance of the realty. 


In Selby v. Nettlefield, 29 Law Times Rep., N. &., 
661, the Court of Appeal in Chancery, of England, 
decided a common-law point of considerable interest. 
In this case it appeared that the grantor of a right of 
way over a towing-path along a private canal built a 
bridge over the canal, which entirely blocked up the 
towing-path, and obliged the grantee to go through 
the grantor’s land around the foot of the bridge in 
order to regain the towing-path. Purchasers from the 
grantor of the land over which this right of way ex- 
isted, attempted to prevent the grantee from using 
the substituted way which the building of the bridge 
obliged him to use. Held, that the grantee was en- 
titled to an injunction restraining the purchasers from 
interfering with his use of the substituted way; but 
that the injunction must be limited to the period 
during which the obstruction might continue. The 
judgment in this case was delivered by the new Lord 
Chancellor, Baron Selborne. The law of easements is 
such that the owner of a private right of way has 
almost the same extraordinary power as the public 
have when a highway is obstructed. We should 
suppose, however, that the plaintiff's remedy in such 
@ case ordinarily should be against his grantor, and 
that the rights of purchasers should be held inviolate. 
But the Lord Chancellor held that the defendants 
must be considered purchasers with notice, in which 
opinion the other judges all agreed; and this may be 
the true rule where, as in this case, the plaintiff was 
using the substituted way previous to the purchase by 
defendants. 

—_——e-p-e——_—__—_ 


A bill has passed in the United States Senate, which 
authorizes the employment of a secretary, at a salary 
not exceeding $2,500, to assist any Federal Judge who, 
by reason of physical infirmity, is unable, in the opinion 
of the Attorney-General, to perform his judicial duties 
without such assistance. 
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THE YEAR 1873 IN ENGLAND. 


The Law Times gives the following summary of legal 
events in England during the past year: 

The year which has just closed was a remarkable year 
from a legal point of view. The judicial system which 
has been the growth of centuries— the great division 
between equity, the offspring in its recent developments 
of the power arrogated to themselves by successive lord 
chancellors, and law, the creature of custom and stat- 
ute extended and explained by judicial decision — has 
been swept away by the strong hand and overwhelm- 
ing influence of a lord chancellor who accomplished 
his reform while still a novice in his high office. The 
profession and the public during the last twenty years 
had welcomed small innovations in the respective juris- 
dictions, the introduction of common-law remedies 
into chancery, and of equitable defenses into common 
law, without venturing to contemplate the fusion of 
equity and law. And perhaps the most remarkable 
circumstance connected with the great measure of re- 
form which will render ever memorable in our legal his- 
tory the year 1873, is that it does not on its face enact 
a fusion of two branches of jurisprudence. Its noble 
and learned author foresaw that if he were to propose 
to merge the courts and shuffle the judges together, 
and submit all questions upon our different laws to 
courts so merged, there would be an outcry based on 
reason which might imperil the success of the measure. 
With a prudence which many chancellors of perhaps a 
higher order of genius than Lord Selborne have lacked, 
he preserved existing courts.and their judges, keeping 
the courts distinct even in their nomenclature, and 
providing for the business to run almost precisely in 
the grooves in which it has run hitherto. 

We feel that when the magnitude of the Judicature 
Act is regarded, all other measures sink into compara- 
tive insignificance. At any other time the Railway 
and Canal Traffic Act, which took away an important 
jurisdiction from a common-law court, and gave it to 
commissioners, would have been looked upon as a very 
important measure — much as the Election Petitions 
Act of 1868 was considered, seeing that it took from 
the House of Commons the exercise of important judi- 
cial functions, and transferred it to the common-law 
judges. And the act of this year is undoubtedly one 
of great moment, as it seems to facilitate the redress of 
grievances alleged by and against the great carrying 
companies of this country. The general legislation of 
the session we have already noticed in these columns, 
and we do not propose to carry our readers over the 
ground again. 

Next in importance to the great change in the judi- 
cial system of this country is the operation of death 
and promotion in the ranks of the judges and the Bar. 
The death roll for this year exhibits the names of men 
who could ill be spared. One of the greatest lawyers 
England ever saw was lost to our court of ultimate ap- 
peal in the person of Lord Westbury. The Court of 
Chancery had scarcely been adorned by the elevation 
of Sir John Wickens, one of the most scholarly, accom- 
plished and able men of his generatiun, before illness 
incapacitated him to perform the duties of his office, 
and in ashort time terminated fatally. The Court of 





Common Pleas lost its Chief Justice, who, while more 
distinguished at the Bar than on the Bench, was a 
painstaking and conscientious judge, and particularly 
capable in presiding over his court at Guildhall, which, 
at the time of his appointment, was a favorite tribunal 
for the trial of heavy commercial causes. The Court of 
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Fxchequer sustained a serious loss in the retirement 
of Baron Channell, who died shortly after. An Irish 
Judge of eminence, Chief Baron Pigot, died at the 
close of the year; and this completes the list of our 
judicial losses. Dr. Lushington, for a long period 
Judge of the Court of Admirality, died during the 
year, but he had previously retired from all judicial 
duties. The other lawyers of position or note abroad 
and at home, who must be named as having been lost 
to us, are: Chief Justice Chase (of the United States), 
Mr. T. Chisholm Anstey, the Hon. Sir George Rose (ex- 
Judge of the Court of Review), Mr. Thomas Tomlinson, 
Q.C., Mr. James R. Hope-Scott, Q.C., Mr. T. H. Had- 
don, Sir Wm. Alexander, attorney-general to the 
Prince of Wales; Mr. Serjeant Bellasis, Mr. Serjeant 
O’Brien, Mr. Edward Masson (formerly attorney-gen- 
enal for Greece), Mr. Dominick M’Causland, Q.C., Mr. 
Edmund FitzMoor, Q.C., and the Hon William Jar- 
dine, Judge of the High Court of the Northwestern 
Provinces of India. 

The changes in the Bench and Bar by promotion 
have been gradual, but in one sense remarkable. When 
we say gradual, we intend to indicate that government 
has not made any appointment until the very last 
moment. By the retirement-of Lord Romily from the 
Mastership of the Rolls it became necessary to appoint 
asuccessor. With some motive, never thoroughly com- 
prehended by the profession and the public, Lord Sel- 
borne assumed the functions of a judge of first in- 
stance, and transacted, for a considerable period, the 
business of the court. At length Sir George Jessel was 
appointed, thereby, although not necessarily, removing 
from the House of Commons a politician having little 
influence as a law officer, and who had particularly dis- 
tinguished himself as the uncompromising opponent 
of reform in legal education. The Rolls Court proved 
to be for him a congenial sphere, and the appointment 
was universally acknowledged the only one which 
could properly be made. On the retirement of Baron 
Channell, Mr. Pollock, Q.C., was raised to the Bench 
in the Court of Exchequer; and the death of Vice- 
Chancellor Wickens made an opening on the Equity 
Bench to which the stuffgownsman in the largest prac- 
tice at the Equity Bar was promoted, and Sir Charles 
Hall has proved himself to be a capable judge. 

The promotion of Sir George Jessel vacated the office 
of Solicitor-General, to which, after considerable delay, 
as usual, a member of the Bar and the House of Com- 
mons who had distinguished himself for his ability and 
independence, was selected, in the person of Mr. Henry 
James. The government having sustained a succession 
of reverses in the constituencies, the re-election of their 
solicitor became a matter of vital importance, and 
rarely has the contest on the re-election of a law officer 
proved so exciting. The solicitor was re-elected, but 
when the year closed the return was still threatened 
by petition. Wthin a few weeks of Mr. James’s ap- 
pointment and re-election, the attorney-general (Sir 
John Coleridge) was raised to the vacancy created by 
the death of Chief Justice Bovil, and Mr. James became 
attorney-general. This rapid rise of one whose repu- 
tation at the Bar had not been of the highest order, 
but who had been know as a shrewd lawyer and clever 
speaker, is perhaps unparalleled, and deserves a promi- 
nent position in the facts of the year. The solicitor- 
generalship vacated by him was filled by the appoint- 
ment of Mr. Vernon Harcourt, an accomplished debator 
but not a practical lawyer. Sir John Coleridge, soou 
after his elevation to the Bench,iwas further elevated 





to the House of Lords, to which assembly he will add 
judicial strength for the remaining period that it will 
be required, and debating power of an essentially aristo- 
cratic order. 

The business transacted in our courts has been such 
as to call for little observation. In the Queen’s Bench 
a trial at bar has been in progress for more than half the 
year, keeping at work all the long vacation three learned 
judges and a strong bar. The case which has occupied 
the attention of the court is in itself extraordinary, 
but it has been embellished with forensic asperity and 
impudence which will make it a subject of curiosity 
and wonder to coming generations. The case will 
further be considered as proving the extremely useful 
purpose which is served by our system of trial by jury, 
for twelve men have evinced an amount of intelligence 
and practical knowledge which has dune much to facili- 
tate the just determination of the most gigantic prose- 
cution which has ever encumbered a court of law. 

It must be considered that, speaking generally, the 
legal business in the country has declined, whilst, we 
believe, both branches of the profession have consider- 
ably added to their numbers. Vigorous measures have 
been taken during the year by the solicitors to improve 
the Incorporated Law Society and to bring within it, 
or into action with it, the important law societies of 
the provinces. The agitation for improved legal edu- 
cation, which lay dormant during the passage of the 
Judicature Act, was revived by a deputation to the 
Lord Chancellor at the close of the year, and promises 
to lead to legislative action with reference to the Inns 
of Court. 


2+ 
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BANKRUPTCY LAW. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1873. 


SAWYER v. HoAG, ASSIGNEE. 
* CORPORATION — SET-OFF. 


. Capital stock or shares— especially the unpaid subscrip- 
tion--constitute a trust fund for the benefit of the gen- 
eral creditors of a corporation. 

2. This trust cannot be defeated by a simulated payment 
of the stock subscription, nor by any device short of an 
actual payment in good faith. 

3. An arrangement by which the stock is nominally paid, 
and the money immediately taken back as a loan to the 

stockholder, is a device to change the debt from a 
stock debt toa loan, and is not a valid payment as 
against creditors of the corporation, though it_ may be 
good as between the company and the stockholder. 

Section 20 of the bankrupt act was not intended to en- 

large the doctrine of set-off beyond what the principles 
of le al or equitable set-off previously authorized. 

. A stockholder indebted to an insolvent corporation for 
unpaid shares cannot set off against this trust fund for 
creditors a debt due him by the corporation. The fund 
arising from such unpaid shares must be equally divided 
among all the creditors. 

. The relations of a stockholder to the corporation, and to 
the public who deal with the latter, are such as to re- 
quire good faith and fair dealing in every transaction 
between him and the corporation, of which he is part 
owner and controller, which may injuriously affect the 
rights of creditors or of the general public, and a 
rigid scrutiny will be made into all such transactions in 
the interest of creditors. 


This was an appeal from the Circuit Court of the Uni- 
ted States for the Northern District of Illinois. The fol- 
lowing cases were also determined in the same opinion: 
Jaeger v. Vocke, assignee; Meyer v. Vocke, assignee. 

Mr. Justice Miller delivered the opinion of the 
court. 

The Lumberman’s Insurance Company, of Chicago, 
like most the other local insurance companies of that 
city was found to be insolvent after the disastrous fire 
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of October, 1871, and in June, 1872, a petition was filed, 
under which it was declared bankrupt, and the ap- 
pellee appointed assignee. The appellant was a stock- 
holder in the company to the extent of fifty shares of 
one hundred dollars each. Among the effects of the 
company which came to the hands of the assignee was 
a note of appellant for $4,250, and when payment was 
demanded of him he produced and offered to set off 
against this demand the certificate of an adjusted loss 
given by the company to one Hayes for $5,000, which 
had been assigned by Hayes toappellant. This certifi- 
cate was given to Hayes and purchased by appellant at 
thirty-three per cent of its par value on the same day, 
namely, January 25, 1872, after the insolvency of the 
company was well known, but before any proceedings 
in bankruptcy had beencommenced. Upon the refusal 
of the assignee to consent to this set-off the appellant 
filed the present bill in the District Court to enforce 
the set-off, in which he alleged, among other things, 
that the note given by him to the insurance company 
was for money loaned. 

The assignee, in his answer, denies that the note was 
for money loaned, and avers that it was, in fact, for 
a balance due by appellant for his stock subscription, 
which had never been paid, and insists that such bal- 
ances constitute a trust fund for the benefit of all 
creditors of the insolvent corporation which cannot 
be made the subject of a set-off against an ordinary 
debt due by the company to one of its creditors. After 
the general replication the case was submitted to the 
District Court on an agreed statement of facts. The 
District Court decreed against the complainant, from 
which he appealed to the Circuit Court, which affirmed 
the decree below, and from that decree it is brought 
by appeal to this court. 

The first and most important question to be decided 
is whether the indebtedness of the appellant to the in- 
surance company is to be treated, for the purposes of 
this suit, as really based on a loan of money by the 
company to him, or as representing his unpaid stock 
subscription. 

The charter under which the company was organized 
authorized it to commence business upon a capital 
stock of $100,000, with ten thousand paid in, and the 
remainder secured by notes with mortgages on real 
estate or otherwise. The transaction by which appel- 
lant professes to have paid up his stock subscription is, 
shortly, this: He gave to the company his check for 
the full amount of his subscription, namely, $5,000. He 
took the check of the company for $4,250, being the 
amount of his subscription, less the fifteen per cent 
required of each stockholder to be paid in cash, and 
he gave his note for the amount of the latter check, 
with good collateral security for its payment, with in- 
terest at seven per cent per annum. Appellant and 
the company, by its officers, agreed to call this latter 
transaction a loan, and the check of the appellant pay- 
ment in full of his stock, and on the books of the com- 
pany, and in all other respects as between themselves, 
it was treated as payment of the subscription and a 
loan of money. It is agreed that at this time the cur- 
rent rate of interest in Chicago was greater than 
seven per cent, and it is not stated as a fact whether 
these checks were ever presented and paid at any bank, 
or that any money was actually paid or received by 
either party in the transaction. It must, therefore, 


be treated as an agreement between the corporation, 
by its officers, on the one part, and the appellant, as a 
subscriber to the stock of the company, on the other 





part, to convert the debt which the latter owed to the 
company for his stock into a debt for the loan of money, 
thereby extinguishing the stock debt. 

Undoubtedly this transaction, if nothing unfair was 
intended, was one which the parties could do effectu- 
ally, as far as they alone were concerned. Two private 
persons could thus change the nature of the indebted- 
ness of one to the other, if it was found to be mutually 
convenient to do so. And in any controversy which 
might or could grow out of the matter between the 
insurance company and the appellant we are not pre- 
pared to say that the company, as a corporate body, 
could deny that the stock was paid in full. 

And on this consideration one of the main argu- 
guments on which appellant seeks to reverse the decree 
stands. He assumes that the assignee in bankruptcy is 
the representative alone of the corporation, and can 
assert no right which it could not have asserted. The 
weakness of the argument is in this assumption. The 
assignee is the representative of the creditors as well 
as the bankrupt. He is appointed by the creditors. 
The statute is full of authority to him to sue for and 
recover property, rights and credits, where the bank- 
rupt could not have sustained the action, and to set 
aside as void transactions by which the bankrupt him- 
self would be bound. All this, of course, is in the in- 
terest of the creditors of the bankrupt. 

Had the creditors of this insolvent corporation any 
right to look into and assail the transaction by which 
appellant claims to have paid his stock subscription? 

Though it be a doctrine of modern date, we think it 
now well established that the capital stock of a corpo- 
ration, especially its unpaid subscriptions, is a trust 
fund for the benefit of the general creditors of the cor- 
poration. And when we consider the rapid develop- 
ment of corporations as instrumentalities of the com- 
mercial and business world in the last few years, with 
the corresponding necessity of adapting legal princi- 
ples to the new and varying exigencies of this busi- 
ness, it is no solid objection to such a principle that 
it is modern, for the occasion for it could not sooner 
have arisen. 

The principle is fully asserted in two recent cases in 
this court, namely: Burke v. Smith, 16 Wall. 390, and 
in Burke v. New Albany, 11 id. 96. Both these cases 
turned upon the doctrine we have stated, and upon 
the necessary inference from that doctrine, that the 
governing officers of a corporation cannot, by agree- 
ment or other transaction with the stockholder, release 
the latter from his obligation to pay, to the prejudice 
of its creditors except by fair and honest dealing and 
for a valuable consideration. ; 

In the latter case, a judgment-creditor of an insol- 
vent railroad company, having exhausted his remedy 
at law, sought to enforce this principle by a bill in 
chancery against the stockholders. The court, by 
affirming the right of the corporation to deal with the 
debt due it for stock as with any other debt, would 
have ended the case without further inquiry. But as- 
serting, on the contrary, to its full extent, that such 
stock debts were trust funds in their hands for the 
benefit of the corporate creditors, and must in all 
cases be dealt with as trust funds are dealt with, it was 
found necessary to go into an elaborate inquiry to as- 
certain whether a violation of the trust had been com- 
mitted. And though the court find that the transac- 
tion by which the stockholders had been released was 
a fair and valid one, as founded on the conditions of 
the original subscription, the assertion of tbe general 
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rule on the subject is none the less authoritative and 
emphatic. See also Curran v. State of Arkansas, 15 
How. 504; Wood v. Dummer, 3 Mason, 305; See v. 
Bloom, 19 Johns. 456, and numerous other cases cited 
in the brief for the appellees in this case and in Meyer 
v. Vocke, assignee, decided with this. 

In the case before us the assignee of the bankrupt, 
in the interest of the creditors, has a right to inquire 
into this conventional payment of his stock by one of 
the shareholders of the company; and on that inquiry, 
we are of opinion that, as to these creditors, there 
was no valid payment of his stock by appellant. We 
do not base this upon the ground that no money 
actually passed between the parties. It would have 
been just the same if, agreeing beforehand to turn the 
stock debt into a loan, the appellant had brought the 
money with him, paid it, taken a receipt for it, and 
carried it away with him. This would be precisely 
the equivalent of the exchange of checks between the 
parties. It isthe intent and purpose of the transaction 
which forbids it to be treated as valid payment. It is 
the change of the character of the debt from one of a 
stock subscription unpaid to that of aloan of money. 
The debt ceases by this operation, if effectual, to be the 
trust fund to which creditors can look, and becomes 
ordinary assets, with which the directors may deal as 
they choose. 

And this was precisely what was designed by the par- 
ties. It divested the claim against the stockholder of 
its character of a trust fund, and enabled both him 
and the directors to deal with it freed from that charge. 
There are three or four of these cases now before us in 
which precisely the same thing was done by other in- 
surance companies organized in Chicago, and we have 
no doubt it was done by this company in regard to all 
their stockholders. 

It was, therefore, a regular system of operations to 
the injury of the creditor, beneficial alone to the stock- 
holder and the corporation. 

We do not believe we characterize it too strongly when 
we say that it was a fraud upon the public who were 
expected to deal with them. 

The result of it was that the capital stock of the com- 
pany was neither paid up in actual money, nor did it 
exist in the form of deferred installments properly 
secured. 

It is said by appellant’s counsel that conceding this, 
it is still a debt due by him to the corporation at the 
time that he became the owner of the debt due by the 
corporation to Hayes, and, therefore, the proper sub- 
ject of set-off under section 20 of the bankrupt act. 
That section is as follows: ‘In all cases of mutual 
debts or mutual credits between the parties, the ac- 
count between them shall be stated, and one debt shall 
set off against the other, and the balance only shall be 
allowed or paid, but no set-off shall be allowed of a 
claim in its nature not provable against the estate: 
Provided, that no set-off shall be allowed in favor of 
any debtor to the bankrupt of a claim purchased by or 
transferred to him after the filing of the petition.”’ 

This section was not intended to enlarge the doctrine 
of set-off, or to enable a party to make a set-off in cases 
where the principles of legal or equitable set-off did not 
previously authorize it. 

The debts must be mutual, must be in the same 
right. 


The case before us is not of that character. The 


debt which appellant owed for his stock was a trust 
fund devoted to the payment of all the creditors of 





the company. As soon as the company became insol- 
vent, and this fact became known to appellant, the 
right of set-off for an ordinary debt to its full amount 
ceased. It became a fund belonging equally in equity 
to all the creditors, and could not be appropriated by 
the debtor to the exclusive payment of his own claim 

It is unnecessary to go into the inquiry whether this 
claim was acquired before the commission of an act of 
bankruptcy by the company, or the effect of the bank- 
ruptcy proceeding. The result would be the same if 
the corporation was in the process of liquidation in 
the hands of a trustee ur under rather legal proceedings. 
It would still remain true that the unpaid stock was a 
trust fund for all the creditors, which could not be ap- 
plied exclusively to the payment of one claim, though 
held by the stockholder who owed that amount on his 
subscription. ' 

Nor do we think the relation of the appellant in this 
case to the corporation is without weight in the solu- 
tion of the question before us. It is very true, that by 
the power of the legislature there is created in all acts 
of incorporation a legal entity which can contract with 
its shareholders in the ordinary transactions of busi- 
ness as with other persons. It can buy of them, sell to 
them, loan to them, and, in insurance companies, make 
contracts of insurance with them, in all of which both 
parties are bound by the ordinary laws of contract. 
The stockholder is also relieved from personal liability 
for the debts of thecompany. But, after all, this arti- 
ficial body is but the representative of its stockhold- 
ers, and exists mainly for their benefit, and is governed 
and controlled by them through the officers whom they 
elect. And the interest and power of legal control of 
each shareholder is in exact proportion to the amount 
of his stock. It is, therefore, but just that when the 
interest of the public, or of strangers dealing with 
this corporation is to be affected by any transaction 
between the stockholders who own the corporation 
and the corporation itself, such transaction should 
be subject to a rigid scrutiny, and if found to be in- 
fected with any thing unfair toward such third person, 
calculated to injure him, or designed intentionally and 
inequitably to screen the stockholder from loss at the 
expense of the general creditor, it should be disre- 
garded or annulled, so far as it may inequitably affect 
him. Lawrence v. Nelson, 21 N. Y. 158. 

These principles require the affirmation of the de- 
cree in the present case, and it is accordingly so or- 
dered. 

The cases of Meyer, appellant, v. Vocke, assignee, 
and of Jaeger, plaintiff in error, v. Vocke, assignee, 
from the same court, though differing in some of the 
facts, the latter especially being a suit at law brought 
by the assignee of the bankrupt corporation, in which 
a set-off was pleaded, the principles which govern the 
cases are the same. The case at law was submitted to 
the court without a jury, and the facts found by the 
court bring it within the doctrines we have just de- 
clared to be applicable to such cases. 

The decree in the case of Meyer v. Vocke, assignee 
(580), and the judgment in the case of Jaeger v. Vocke, 
assignee (579), are, therefore, affirmed. 

Mr. Justice Hunt dissented, holding that the trans- 
action was a loan by the company to the appellant. 


2 
oo 





The Maine Legislature is discussing a bill defining 
the degrees of murder, which also prescribes hanging 
for men who “ doctor ’’ railroad switches. 
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COURT OF APPEALS ABSTRACT. 
APPEAL — WILL. 

1. This was an appeal from a judgment of the gen- 
eral term affirming a decree of the surrogate of the 
county of New York admitting a will to probate. The 
will was contested on the ground that it was a forgery. 
Held, that itis for the proponents of a will to make 
satisfactory and convincing proof of the factum of the 
alleged will, and if the proof comes short of convic- 
tion the paper offered may not be admitted to probate, 
and if by the testimony the matter is left in that state 
of doubt and uncertainty that the mind of the court is 
not brought to the belief of its actual execution by the 
deceased, and yet is not convinced to the contrary, this 
court will reverse a decree admitting it to probate, and 
will send the case to a jury for investigation. Howland 
v. Taylor et al. Opinion by Folger, J. 

2. The provisions of the Code in reference to appeals 
do not affect appeals from Surrogates’ Court. Code, 
§471. They are still governed by the provisions of the 
Revised Statutes, save as affected by the changes in the 
organization of the judiciary made by subsequent con- 
stitutional amendments and by the provisions of the 
judiciary acts (chap. 287, Laws of 1847, and chap. 203, 
Laws of 1870), consequent thereon, and upon appeal 
from a judgment affirming the decree of a surrogate 
admitting a will to probate, the court may review ques- 
tions of fact. Ib. 


INFANT — SALE OF LANDS — APPEAL. 


1. In an action for the partition and sale of certain 
lands in which defendant, E. M., owned a life estate. 
A judgment was obtained decreeinga sale of the prem- 
ises. G. W. H., the original plaintiff, and defendant 
W. M. H., who was then and still is a minor, owning 
the remainder. The present plaintiff was attorney for 
G. W. H., and by a collusive arrangement devised by 
him the premises were sold and bid off by G. W. H. 
for about one-sixth of their value. Upon receiving the 
referee’s deed, mortgages were executed upon the 
premises for $9,500, about one-sixth of their value. 
These mortgages were subsequently foreclosed, and 
upon the sale were bid off by and conveyed to plaintiff. 
Defendants thereafter moved to vacate the sale in the 
partition suit and for a resale, which motion was de- 
nied without prejudice to defendants resorting to 
other proceedings for relief, if, upon payment or ten- 
der to plaintiff of the amount paid by him for the 
premises, with interest and taxes, within sixty days 
after date of order, plaintiff should refuse to accept 
and convey, etc. Held, that the order, so far as the 
infant defendant was concerned, and so much thereof 
as required defendants to pay the specified amounts 
to plaintiff as a condition of other relief, and as limit- 
ing the time therefor, was as to both defendants error. 
That these were questions of legal right, not matters 
of discretion, and therefore so much of the order was 
reviewable here. That the portion of the order deny- 
ing the application of E. M. for a resale was in the dis- 
cretion of the court; the appeal from so much thereof 
therefore dismissed. Howell v. Mills et al. Opinions 
by Church, Ch. J., and Allen, J. Grover, J., dissent- 
ing. 

2. A collusive arrangement to prevent competition 
at a judicial sale, and a sale in pursuance thereof to 
the injury of an infant, is a fraud in law, whether made 
with or without the consent of his guardian ad litem; 
and subsequent mortgagees and purchasers, with 
knowledge of the fraud, can gain no advantage there- 





from. These questions are not matters of discretion, 
and when involved in an order they may be reviewed 
here, the same as if presented upon exception. An 
infant is entitled to protection upon a summary appli- 
cation to set aside such a sale as well as in a formal ac- 
tion. The right to relief once established it is not 
within the discretion of the court absolutely to reject 
the summary application and remit the infant to his ac- 
tion. A refusal to grant relief upon a summary appli- 
cation is not ordinarily a final adjudication of the mer- 
its of the controversy. It will bar another summary 
application unless leave is given to renew, but will not 
affect any other remedy; a provision, therefore, in an 
order denying relief upon such an appleation, which 
assumes to limit the rights of the parties to bring an 
action for relief, either by prescribing terms or limiting 
the time for the commencement of such an action, is 
erroneous. Ib. 

8. An order affecting a substantial right cannot be 
reviewed in this court, if it isa matter resting in the 
discretion of the court granting the order. The reason 
for not entertaining such an appeal rests, not upon the 
restrictions of the Code, but upon the character of the 
court and its limited jurisdiction, confining it to the 
review of questions of law only, except when specially 
authorized. Ib. 

4. Where the property rights of infants are con- 
cerned courts will exercise the most vigilant care in pro- 
tecting their interests, and will hold guardians and all 
who are engaged in managing or disposing of the prop- 
erty to a rigid adherence to principles of good faith 
not only, but to a strict performance of every duty. Ib. 


INJUNCTION — MONEY IN SHERIFF'S HANDS. 

Plaintiffs recovered a judgment for $1,063.20; exe- 
cution was issued to the sheriff, who collected the 
amount thereof. While the money collected remained 
in his hands, an injunction order, issued in proceed- 
ings in bankruptcy against defendants by the United 
States District Court of New York, was served upon 
said sheriff, restraining him from making any trausfer 
or disposition of the funds in his hands, until the fur- 
ther order of that court. The sheriff returned the 
execution, setting forth the above facts and declined 
to pay over the amount thereof on account of said in- 
junction. Upon motion of plaintiffs the special term 
made an order directing the sheriff to pay over to the 
plaintiffs the money collected by him. This order was 
reversed by the general term, and plaintiffs appealed 
to this court. Held, that the order was discretionary 
with the court below, and is not appealable to this 
court. That ina case like the above, where there is 
any doubt, it is usual for the court for the protection 
of the officer to refuse to compel him to decide the 
controversy at his own risk. Mills et al. v. Davis et al, 
Opinion by Church, Ch. J. 


LIFE INSURANCE. 


Action upon a policy of life insurance upon the 
lifeof M. Defendant was a foreign corporation organ- 
ized under the laws of Great Britain. Upon com- 
pliance with the provisions of the insurance laws of 
this State it had been authorized to do business here, 
and had an office in New York city under the direction 
of a local board of directors, acting and holding their 
meetings in said city, where notices were issued, 
premiums received and losses paid, and acting in all 
respects as a distinct organization. Its general agents 
here appointed agents in the other States. The policy 
in suit was issued June 4, 1851, dated at the New York 
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office, upon the life of M., who was a citizen of Fay- 
etteville, N. C. The premiums were regularly paid up 
to and including the payment of June, 1861, to defend- 
ant’s agents D. and P., at Fayetteville. Prior to 1862 
S., one of said agents, died, and the premiums for 1862, 
1863 and 1864 were paid to P., the surviving agent. 
The insured died October 9, 1864. 

Held, that defendant, as to the business trans- 
acted here, is to be regarded as domesticated, and 
subject to the same obligations and liabilities as do- 
mestic institutions. 

Also, held, that the agency of S. and P. ceased upon 
the death of S., and defendant was not bound by the 
subsequent acts of P. 

Also, held, that payment of the premiums on the 
policy was excused and the liability suspended during 
the war of the rebellion, and no tender of the unpaid 
premiums was necessary at its close, but that the same 
would be adjusted by making proper deductions from 
the policy, and that defendant was liable for the resi- 
due. Robinson v. In. Life As. Soc., 42 N. Y. 54, 
limited. Martine v. In. L. Ins. Soc. of London et al. 
Opinion by Church, Ch. J. 

PRACTICE — COUNTER-CLAIM. 

This action was brought to recover a sum of money 
alleged to have been received by defendant while treas- 
urer of plaintiff. Defendant’s answer set up a coun- 
ter-claim. Upon the trial the counter-claim was ex- 
cluded and a verdict ordered for plaintiff, on the ground 
that the counter-claim had been passed upon and de- 
termined adversely to defendant in a former action in 
the Superior Court of the city of New York, between 
the same parties. It appeared from the evidence that 
on the trial in the Superior Court evidence was given, 
not wholly irrelevant to the issues therein, and also 
relating to the transaction now alleged by way of 
counter-claim, but that it was not within the issues 
and was not submitted to or passed upon by the court, 
and did not go to judgment. Held, that this was not 
enough to bar the counter-claim in the present suit. 
E.N. Y. & J. R. R. Co. v. Elmore. Opinion by Al- 


len, J. 
ee —— 


BANKRUPTCY LAW. 
NOTES OF RECENT DECISIONS. 
ACTION. 

An assignee in bankruptcy may bring trover for 
property converted prior to his appointment as 
assignee, if done after the filing of the petition in 
bankruptcy If the conversion was prior to the filing 
of the petition he must sue in equity. Mitchell v. Mc- 
Kibbin, U. 8. Dist. Ct. E. D. Penn., 8 N. B. R. 548. 

APPEAL. 


An appeal will not lie to the Supreme Court of United 
States from a decision of the Circuit Court, rendered 
in the exercise of supervisory jurisdiction granted to 
it, of decisions in the District Court, on proceedings 
in bankruptcy of a summary character. Hall v. Allen, 
U.S. Sup. Ct., 9 N. B. R. 6. 

ATTACHMENT. 


Where property has been attached by an officer of a 
State court on mesne process, within four months prior 
to commencement of proceedings in bankruptcy, the 
attachment is dissolved by the bankrupt law; but the 
assignee in bankruptcy must apply to the State court 
to have the officer directed to turn over the property, 








and not to the Federalcourt. Johnsonv. Bishop, U.&. 
C. Ct. Ia., 8 N. B. R. 533. 
BANKRUPTCY. 

A creditor, knowing lis debtor to be insolvent, may 
prosecute his debt to judgment, issue execution, and 
levy on the property of his debtor, and afterward 
have the debtor adjudicated bankrupt for allowing his 
property to be taken on the execution. Coxe v. Hale, 
U. 8. C. Ct. N. D. N. Y., 8 N. B. R. 562. 

BURDEN OF PROOF. 


By the express terms of section forty-one of the 
bankrupt act, the burden is upon the debtor to prove 
to the satisfaction of the court that the facts set forth 
in the petition filed against him for an adjudication of 
bankruptcy are not true, and unless he does so the 
petitioner is entitled to judgment. In re Price & 
Miller, U. 8. Dist. Ct. E. D. Mich., 8N. B. R. 514. 


CONSENT OF CREDITORS — PREFERENCE. 


1. When a creditor has once given his assent in writ- 
ing, and the bankrupt has acted upon it, and other 
creditors have given theirs, and presumptively been 
influenced by each other’s action in this respect, and 
the assent of the requisite number is obtained and 
filed, a creditor has no absolute right on the day fixed 
for the hearing to withdraw and cancel this assent. 
In re Brent, U. 8. C. Ct. E. D. Mo., 8N. B. R. 444. 

2. A bankrupt who makes payments in the course of 
his business, with the bona fide expectation that he can 
keep along without going in bankruptcy, there being 
no actual design to favor or prefer, is not thereby de- 
prived of his right to discharge, if otherwise entitled 
to it, under the provisions of section twenty-nine of 
the bankrupt act. Ib. f 

DISCHARGE. 

A discharge, under the bankrupt act of 1867, by a 
bankruptcy court having jurisdiction, when properly 
pleaded in bar to a suit in a State court, whether of 
law or equity, is conclusive, and cannot be attacked 
for fraud in obtaining it. Hudson et al. v. Bingham et al. 
Sup. Ct. Tenn. 494; 8N. B. R. 494. 


FRAUD. 


1. In assumpsit for the price of goods sold, when the 
defendant pleads discharge in bankruptcy, the plain- 
tiff is not estopped by the form of his action to reply 
that the debt was created by the fraud of the defend- 
ant. Stewart v. Emerson, Sup. Ct. N. H., 8 N. B. R. 458. 

2. A debt is created by fraud, when one, intending 
not to pay for goods, induces their owner to sell them 
to him on credit, by fraudulently representing or caus- 
ing the owner to believe he intends to pay for them, or 
by fraudulently concealing the intent not to pay. Ib. 


FRAUDULENT PREFERENCE. 


1. Aninsolvent debtor, within four months before 
the filing of a petition in bankruptcy, suffered his 
property to be seized and sold on execution by a cred- 
itor who had reasonable cause to believe the debtor 
insolvent at that time. 

Held, that the assignee in bankruptcy was entitled 
to a judgment against the creditor for the value of 
property seized on the execution. Christman v. Haynes, 
U.S. Dist. Ct. E. D. N. Y., 8 N. B. R. 528. 

2. In this case the value of the property was fixed at 
the amount the creditor authorized to be indorsed 
upon the execution. Ib. 

8. The discharge of a bankrupt was refused where it 
appeared that he had made an illegal and fraudulent 
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preference of one of his creditors, although it appeared 
that he had acted under advice of counsel, and the 
transferee had surrendered the goods without suit by 
the assignee. In re Michael Finn, U.S. Dist. Ct. E. D. 
Mich., 8 N. B. R. 525. 

4. If the advice of a counsel will be a protection in 
any case, it must be shown that the bankrupt acted 
on it in good faith, believing he had a legal right to do 
what he did, and the question must be one of sufficient 
delicacy to rebut all possible fraudulent intent in seek- 
ing the advice. Ib. 

LIMITATION. 

1. The limitation of two years, in section 2 of the 
bankrupt act, applies only to such suits as to which, 
by said section, concurrent jurisdiction is given the 
Circuit Court, and wherein the assignee must pro- 
ceed in a plenary way. Smith, assignee, v. Crawford, 
U.S. Dist. Ct. 8S. D. N. Y., 9 N. B. R. 38. 

2. It does not apply to the collection of ordinary 
debts due the bankrupt prior to the adjudication. Ib. 

3. Sedgwick v. Casey, 4 N. B. R. 161, quarto, reviewed 
and affirmed. Ib. 

MARSHAL. 

1. A United States marshal is authorized to charge 
for all necessary travel in serving papers, but the lan- 
guage of section forty-seven of the bankrupt act pre- 
cludes all constructive mileage ; therefore, it is essential 
that he should name the place of service in his return, 
in order that the correctness of the mileage charged 
may appear upon its face. In re Donahue and John 
Page, U. 8. Dist. Ct. E. D. Mich., 8 N. B. R. 453. 

2. If he bas two or more processes in his hands at the 
same time, and in the same matter or proceeding, he 
can charge mileage but once. Ib. 

8. Should the service of any one of such processes 
make additional travel necessary, such additional 
travel may be charged for in the return. Ib. 

4. A marshal is not entitled to charge interest upon 
fees earned, but when his expenditures exceed the 
amount of money paid to him in advance on account 
of costs, justice requires that he should be compensated 
by allowing the usual rate of interest on the excess. Ib. 

MORTGAGEE. 


A second mortgagee has no right, the first mortga- 
gee not interfering, to take possession of the property 
covered by his mortgage and retain possession of the 
said premises against the assignee in bankruptcy of 
the mortgagor, for the purpose of foreclosure, or to en- 
able him, the second mortgagee, to appropriate the 
rents and profits of the land toward the payment 
of the mortgage debt. His remedy is to apply to the 
bankrupt court for relief, which has exclusive juris- 
diction over all the bankrupt’s property. Hutchings 
et al., assignees, v. Muzzy Iron Works, U. 8. Dist. Ct. 
Me., 8 N. B. R. 458. 

PARTNERSHIP — CONFLICT OF LAWS. 

1. It is a well-established fact in England and in the 
United States that, where there are partnership and 
individual debts, and there are no partnership assets 
and no solvent partner, the debts of the firm and of 
the individual member can be proved, and the estate is 
to be distributed pari passu among the creditors. In 
re Knight, U. 8. C. Ct. E. D. Wis., 8 N. B. R. 436. 

2. The United States bankruptcy courts are not 
bound by the decisions of a State court, although the 
insolvent law under which such decisions are rendered 
is similar in many of its provisions to the present 
bankrupt law. Ib. 








8. Section thirty-six of the bankrupt act only applies 
to distribution of partnership and individual assets 
remaining after the satisfaction of liens thereon. And 
a creditor of a partnership, having alien on both the 
partnership and individual assets of the members, may 
resort to either fund for payment, at his option, unless 
there are creditors having liens only on the individual 
fund, when the equitable rule as to two funds will 
apply, and the partnership creditor must first exhaust 
the partnership fund. In re A. T. Lewis, U. 8. C. Ct. 
W.D. Va., 8 N. B. R. 546. 


PLEADING DISCHARGE. 

1. Laches in making an application for leave to plead 
a discharge in bankruptcy is a sufficient ground for 
denying it. Medbury v. Swan, Ct. of App. N. Y., 8N. 
B. R. 537. 

2. The pleaof bankruptcy is not an equitable defense, 
but purely legal. Ib. 

3. A debtor will be estopped pleading in bar, in a 
suit in a State court, a discharge in bankruptcy 
obtained pendente lite, where he fraudulently concealed 
from his creditor the pendency of the bankrupt pro- 
ceedings until after discharge granted, and the creditor 
had no other notice of the pendency of such proceed- 
ings. Batchelder, adm’r, v. Low, Sup. Ct. Vt., 8 N. B. 
R. 571. 

PRACTICE. 


1. If a petition to the circuit court to re-examine a 
decree of the district court in bankruptcy pray the 
court to “review” and reverse that decree, and ‘“‘ to grant 
such further order and relief as may seem just,’’ the 
jurisdiction invoked must be regarded as the supervis- 
ory jurisdiction which is allowed to circuit courts act- 
ing as courts of equity, by the second section of the 
bankruptcy act. Mead v. Thompson, U. 8S. Sup. Ct.; 
8 N. B. R. 529. 

2. From the action of the circuit court in the exer- 
cise of such jurisdiction, no appeal lies to this court. 
Tb. 

PROPERTY. 

Where the bankrupt has only a usufruct in property, 
not capable of being transferred by sale, except with 
the owner’s permission, such usufruct does not pass to 
the assignee in bankruptcy. In re Michael O’ Dowd, 
U. 8. Dist. Ct. 8. D. 9a; 8 W. B. R. 451. 


PROPERTY OF BANKRUPT — SEIZURE — SALE — DISPOSI- 
TION. 


1. Theamendment of March 3, 1873, construed, and 
held to only allow the exemptions granted by State 
laws in 1871, as against judgments of State courts 
when such judgments are rendered after the passage 
of the amendment of 1873. In re Kean & White, by 
Rives, J., reversed. <A construction of the amend- 
ment of 1873, as giving the exemption of 1871 against 
liens of force prior to the adoption of the State laws 
granting the exemptions, held to be “‘ contrary to reason 
and justice, and the fundamental principles of the so- 
cial compact,” on the authority of Gunn v. Barry, § 
N. B. R.1. The amendment of March, 1873, so far as 
it is declaratory of the meaning of the act of July, 
1872, held null and void. In re Geo. W. Dillard, U. 8. 
Cir. Ct. E. D. Va., 9 N. B. R. 8. 

2. A court of bankruptcy has the power to take pos- 
session of the property of the bankrupt, subject to 
valid liens exceeding the value of the property, and to 
dispose of it for the purpose of satisfying, as far as 
possible, these liens. But,as a matter of discretion, 
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under such circumstances, the power ought never to be 
exercised. Ib. 

3. An order directing the sale of property so incum- 
bered is not void for want of jurisdiction in the court 
granting it, but will be set aside on petition for review 
as an improper exercise of the discretion granted the 
District Court. Ib. 

4. In voluntary petitions of bankruptcy, the rights 
of the bankrupt to the disposition of his property 
cease on the filing of the petition. In involuntary 
petitions, such right ceases upon the adjudication. Ib. 

SALE. 

1. The law contemplates that the assignee himself 
shall sell the property of the bankrupt. Where an auc- 
tioneer is employed the assignee must show affirmative- 
ly the necessity for such employment, or the auction- 
eer’s charges will not be allowed him by the court in his 
final account. In re Sweet et al., U. 8. Dist. Ct. E. D. 
Mich., 9 N. B. R. 48. 

2. When may be set aside under section thirty-five: 
construction of section thirty-five of bankrupt act.— 
Where a bankrupt sells to his brother-in-law his en- 
tire stock at twenty-five per cent below cost, and the 
brother-in-law sells to a stranger at an advance of 
five per cent on the purchase-price, informing him at 
the same time of the circumstances of the purchase, 
the sale will be set aside at the instance of the assignee. 
Abraham and Daniel Walbrun v. James C. Babbitt, as- 
signee, U. S. Sup. Ct., 9 N. B. R. 1. 

3. The second purchaser takes the risk of the title of 
the first purchaser when informed of sufficient facts to 
put a prudent man on inquiry. Ib. 

See Property of Bankrupt. 


SALE — ASSIGNMENT. 


1. A foreclosure sale against property of a bankrupt, 
taking place in the State court by permission of the 
bankrupt court, cannot be afterward set aside by an 
assignee in bankruptcy, and the purchaser at such sale 
will be compelled to take title. Lehihan v. Haman 
et al., Sup. Ct. N. Y., 8 N. B. R. 557. 

2. Sections fourteen and forty-two of the bankrupt 
act compared, and whether the assignment in an in- 
voluntary case would relate back to the time of insti- 
tuting the proceedings in bankruptcy by the adverse 
creditor, so as to affect the rights of third persons, 
doubted. Ib. 

SECURITY — PLEDGE. 

1. A creditor holding security for his debt does not 
in any manner prejudice his claim to the security he 
holds, by proving his debt as a debt with security, and 
setting out, in his proof of debt, the particulars of the 
security and its estimated value. In re G. B. Grinnell 
& Co., U. 8. Dist. Ct. 8S. D. N. Y¥., 9 N. B. R. 29. 

2. Such proof is a prerequisite to any action for the 
appropriation of the security, in satisfaction, in whole 
or in part, of the debt, under section twenty of the 
act. Ib. 

3. A sale, under section twenty of the act, cannot be 
ordered by the court until an assignee in bankruptcy 
has been appointed, as such a course would cut off the 
election given the assignee by the act (1) to redeem the 
property pledged ; (2) to sell it subject to the lien; (3) to 
release the equity of redemption at such a price as may 
be agreed on. Ib. 

4. A pledgee’s right to dispose of the property 
pledged is suspended from the filing of the petition in 
bankruptcy of the pledgor until the appointment of 
an assignee, in the same manner as if the pledgor had 





died intestate. The pledgee must wait for representa- 
tives to be appointed. Ib. 

5. A sheriff levying on the bankrupt property after 
commencement of proceedings, and selling the same, 
paying over proceeds to execution creditor with no 
actual notice that bankruptcy proceedings had ever 
been commenced, may still be compelled to account to 
the assignee in bankruptcy, when appointed, for the 
proceeds of the goods so sold and paid over. Ib. 

SECURITY — PREFERENCE. 

1. The mere giving of security for the loan of money 
then made, by an insolvent, is not a preference under 
the bankrupt act. Clark, assignee, v. Iselin et al., U. 
S. C. Ct. S. D. N. Y., 9 N. B. R. 19. 

2. Where, on the loan of money, an inchoate security 
is taken—as where the lender takes a confession of 
judgment —the lender cannot afterward, on learning 
of the insolvency of the debtor, perfect his security, 
as entering the confession of record, in the case sug- 
gested. Ib. 

SHERIFF — LIABILITY OF. 

1. Where property of a bankrupt is seized by a sheriff 
on mesne attachment, within four months prior to 
commencement of proceedings in bankruptcy, and im- 
mediately sold by him as perishable property; if, after 
proceedings are commenced in bankruptcy, he pays 
the money over to the execution creditor in satisfac- 
tion of a judgment obtained and execution issued on 
the debt for the security of which the attachment was 
issued, he will be liable to pay the money again to any 
assignee who may be appointed in the proceedings in 
bankruptcy, notwithstanding that the payment made 
to the execution creditor was made in ignorance of 
proceedings having been commenced in bankruptcy 
against the debtor. Miller v. O’Brien, U.S. C. Ct. 8. 
D.N. Y., 9 N. B. R. 26. 

2. The position of the sheriff, under such circum- 
stances, likened to the case of where he applies the 
property of B to satisfy an execution against A. Ib. 

3. An amendment to the bankrupt act, in this par- 
ticular, suggested. Ib. 

SURETY. 


Where a contract of the bankrupt exists at the 
time of commencement of proceedings in bankruptcy, 
but the question of his liability thereon is, though con- 
tingent, then capable of determination and the ascer- 
tainment of the amount due, the debtor will be dis- 
charged therefrom, under the bankrupt act of 1867. 
The surety of a guardian is discharged in bank- 
ruptey from the defaults of his principal, occurring 
prior to the commencement of proceedings in bank- 
ruptcy against the surety, though the fact of such 
default was undetermined until after the surety 
received his discharge, and although the right of action 
against the surety did not accrue until the decree de- 
termining the default of the guardian was rendered. 
Jones & Cullom v. Knox, Sup. Ct. Ala., 8N. B. R. 559. 

SUSPENSION OF PAYMENT. 

A suspension of payment of commercial paper for 
fourteen days, when at the time of such suspension 
the debtor was enjoined by the bankrupt court from 
making any transfer or disposition of his property, is 
not an act of bankruptcy. Inre Pratt, U. 8. C. Ct. 
8. D. N. Y., 9N. B. R. 47. 

TRANSFER. 

Where a deed is made by A to B, over six months 

prior to commencement of proceedings in bankruptcy, 





b___________ 


but not recorded until within the six months, and the 
local law of the State is, such di “shall take effect 
as to subsequent purchasers, and as to all creditors, 
only from the time of record, 

Held, this is a transfer of property within six months, 
within the intent and meaning of the bankrupt act. 
Thornhill & Co. v. Link, U. 8. Dist. Ct. 8. D. Miss., 8 
N. B. R. 521. 


oo 


OBITUARY. 


Ex-Cuier Justice THOMPSON. 

On the 28th of January ex-Chief Justice James 
Thompson, of Pennsylvania, died suddenly while argu- 
ing a cause in the Supreme Court of that State. Judge 
Thompson was born in Middlesex, Berks county, 
Pennsylvania, October 1, 1806, and was therefore in 
his 68th year when he died. He lost his father when 
quite young, and was educated almost entirely by his 
mother. When a lad, nine years old, he was sent upon 
an errand, and, having to pass the court-house on the 
way, he crept in through the crowd and listened for 
three hours to an eloquent advocate. He was struck 
with the play of the features of the jury under the 
speech of the advocate, and left the court room long- 
ing to be such a man as he had just heard. This was 
the germ of his idea of becoming a lawyer. This idea 
lived within him and grew, even while engaged in the 
occupation of a printer, to which employment he was 
early apprenticed. He soon abandoned this pursuit 
and studied law in the office of Thomas Blair, at Kit- 
tanning, Pennsylvania, and was admitted in 1829. He 
subsequently became successively a member of the 
State legislature, judge of the District Court, repre- 
sentative in congress, associate justice of the Supreme 
Court of Pennsylvania, and, finally, chief justice of 
that court. He was elevated to the bench of the Su- 
preme Court in 1857, became chief justice in 1867, and 
left the bench in 1872, at the expiration of his term of 
office. His opinions are scattered through forty vol- 
umes of reports, from 6 Casey to 21 Smith. His learn- 
ing and literary merits are abundantly exhibited in 
the numerous opinions which he wrote. Judge Thomp- 
son was distinguished for quickness in the discern- 
ment of legal points, and for great common sense and 
conservatism in applying the rules of law. A con- 
temporary judge says of him: ‘He was a model of 
patience and urbanity. The profound impression his 
admirable judicial qualities had produced, took voice 
in that grand ovation at the Continental Hotel, when 
the bar of Philadelphia celebrated the virtues of the 
retiring chief justice, and recorded the universal re- 
gret that the time had come for him to retire. The 
best qualities of a great judge were so happily blended 
in this man, with warm affections and genial manners, 
that young men and old rose up to do him honor, as 
well for the suaviter in modo as for the fortiter in re.” 
In the death of Judge Thompson the bar has lost a 
kind, courteous and upright member, and the State 
and nation an able, eminent and learned jurist. 





+ 
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EXPULSION FROM BAR. —Tweed, Genet and Inger- 
soll having made no response to the orders directing 
them to show cause why they should not be stricken 
from the roll of attorneys of the Supreme Court of 
this State, the judges in general term made an order in 
the case of each, recently, that their names be stricken 
from the roll. 
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BOOK NOTICES. 

Tria tee edition Boston; Little, Brown & Co. 18. 

The work of Mr. Curtis on the “‘ Law of Patents for 
useful inventions, as enacted and administered in the 
United States of America,” is one of genuine merits. 
The fact that it has reached the fourth edition is evi- 
dence both of the ability and need of the work. The 
first edition was issued in 1849, the second in 1854, and 
the third in 1867. The present edition is a revision and 
enlargement of the third, and contains references to 
most of the important decisions in England and in this 
country. The statute of 1870 is given in full, in addi- 
tion to the other statutes on the subject. The present 
edition of this valuable work is quite indispensable to 
the patent lawyer. Among the recent decisions we 
notice Maury v. Whitney, 14 Wall. 434, in reference to 
the expiration of patents; Rubber Company v. Good- 
year, 9 Wall. 788, in reference to the extension of pat- 
ents; Leyman v. Osborne, 11 Wall. 516, in reference to 
proceedings at the patent office, and unity or diversity 
of invention. This treatise ranks among the legal 
classics. 





The Law HA Remedies for Torts. By Francis Hilliard, 2d 
edition. Boston: Little, Brown & Co., 1873. 


The present edition of Mr. Hilliard’s work contains 
about two hundred pages more than the first edition, 
on account of the addition of many new cases. The 
work only treats of such process or practice as is pecu- 
liar to the Law of Torts. Upon the subjects of re- 
plevin and real action the treatise is particularly full. 
There is also a collection of forms and precedents in 
the appendix of the volume. The author’s reputation 
as a legal writer in other departments of law is alone 
sufficient guaranty for the merit of the present work. 
But an examination of the volume shows that the 
treatment of this important matter is full, clear, and 
in all respects satisfactory. Mr. Hilliard is ‘‘ authority ”’ 
on the topics of which he treats. 


Pennsylvania State Reports. By P.F.Smith. Vol. LXXI. 
Philadelphia: Kay & Brother, 1873. 


This volume of these valuable reports opens with an 
important case entitled Spering’s Appeal, which de- 
cides the duties and liabilities of directors of stock 
corporations. The head-note to this case thus enun- 
ciates the law upon this subject: 1. ‘‘ Directors ina 
stock corporation, as to the stockholders, are not tech- 
nical trustees, but are as mandatories, and are bound 
to apply no more than ordinary skill and diligence.” 
2. “* Directors are not liable for mistakes of judgment, 
although so gross as to appear absurd, if honest and 
within the scope of their powers—especially when 
acting under direction of legal counsel.’’ 3. ‘‘ Direc- 
tors are responsible to the stockholders for losses from 
fraud, embezzlement, willful misconduct, breach of 
trust, gross inattention or negligence, by which fraud 
has been perpetrated, by agents, officers or co-direc- 
tors.”” The opinion is by judge Sharswood, and is an 
able exposition of the law upon this difficult subject: 
U berroth v. Riegel, 280, is authority for the doctrine, 
that where goods are delivered to one person on order 
of another, such other is responsible as principal and 
not as surety or guarantor. Hunter v. Wolf, 282, in- 
volves a curious question connected with our political 
system: 1. “ Plaintiff and defendant being applicants 
for appointment as U.S. Assessor, plaintiff agreed to 
withdraw, defendant agreeing, if he should be ap- 
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ee 
pointed, to divide the receipts. Held, that the con- 
tract was against public policy and the plaintiff could 
not recover for services rendered.” 2. ‘‘ An alleged 
agreement after the appointment on the same terms; 
held, to be void as being in pursuance of the original 
contract, which could not be ratified.”” There are 
other valuable cases in the volume of general interest. 
The “Pennsylvania Reports” do not diminish either 
in style or value. 





California ition. _By Robert Pest: - i Francisco: Sus- 

This book is stated on the title page to be ‘An 
Alphabetical Table of all the cases cited in the opin- 
ions of the California Reports, and of the California 
cases cited in the reports of other States, with the 
points as to which they are cited, approved, affirmed, 
criticised, doubted, denied, or overruled.”’ It is simi- 
lar to Linn’s Index of Pennsylvania Reports, Wait’s 
Table of New York Cases and Wendling’s Index to 
Illinois Reports, but it is more minute and compre- 
hensive than either of the books just mentioned. This 
volume belongs to the statistical class of legal litera- 
ture, and, like other works of that class, shows more 
research and industry than any thing else. But the 
results of such labors are extremely valuable to the pro- 
fession in the way of convenience. To lawyers out- 
side of California, the California Citations are of some, 
but not of much value. 


The Law of Insurance. By John Wilder May. Boston: Lit- 
tle, Brown & Company, 1873. 

This is another of those excellent works which the 
Boston law publishers are furnishing the profession, 
The work comprises in one volume of about eight 
hundred pages the ‘‘ Law of Insurance as applied to 
Fire, Life, Accident, Guaranty, and other Non-Mari- 
time Risks.”” It is to be observed, in the first place, 
that the author does not ‘pretend to denominate his 
book a “ treatise,’”’ but simply such a “statement of 
the law” on the subject ‘as will meet the require- 
ments of those engaged in the various branches of 
the business the student and the practicing lawyer.” 
But an examination of the volume reveals the fact 
that Mr. May might well have called it a ‘‘ treatise,”’ 
for such it is in form and merit. It presents the Law 
of Non-Maritime Insurance in close, plain and full 
form, with abundant reference to the cases. In the 
midst of the wilderness of compilations and reports 
which are being thrown upon the profession, it is re- 
freshing to find occasionally a book which has cost the 
author some thought as well as investigation, and 
which furnishes a few principles as well as facts. We 
cheerfully resommend this work to the profession. 


_—_—__—. 
REGULATION OF RAILWAYS. 


The United States Supreme Court in Chicago & 
Northwestern Railway Company v. Fuller, 4 Chicago 
Leg. News, 133, decided the following points: 1. That 
the Iowa law which provides that each railroad com- 
pany shall, in the month of September, annually, fix 
its rate for the transportation of passengers and freighs, 
that it shall cause a printed copy of such rates to be 
posted at its depots, and cause a copy to remain posted 
during the year, that a failure to fulfill these require- 
ments, or the charging of a higher rate than is posted, 
shall subject the offending company to the payment of 
the penalty prescribed, is valid. 2. That by the statute 
no discrimination is made between local and inter- 
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state freights, and no attempt is made to control the 
rates that may be charged. It is only required that 
the rates shall be fixed and adhered to. Thisis reason- 
able, and the statute rests upon a solid foundation of 
reason and justice. 3. That this statute is not in the 
sense of the Constitution a regulation of commerce, 
but a police regulation. 4. That in those cases where 
powers may be exercised by the States only until coif- 
gress shall see fit to act upon the subject, when con- 
gress acts the authority of the State then retires and 
lies in abeyance until the occasion for its exercise shall 
recur. 5. That the requirements of this statute are 
merely police regulations; but if they were regulations 
of commerce the question would arise whether, re- 
garded in the light of the authorities referred to and 
of reason and principle, they are not regulations of 
such a character as to be valid until superseded ad the 
paramount action of congress. 


a 
A LEGAL PUZZLE. 


The death of the celebrated Siamese twins has caused 
the following curious reflections on the part of a lay 
contemporary: ‘It is a very fortunate thing that the 
Siamese twins were law-abiding citizens. Had they 
not been they would have given the authorities no end 
of trouble. In fact, it seems to us that they could 
have committed all sorts of crime with impunity, had 
they been so inclined. If Chang had committed an 
assault, how would it have been possible to have ar- 
rested him without arresting Eng also, and had Eng 
been entirely innocent of all participation in the af- 
fair, why should he have been arrested? In order to 
punish the guilty, it would have been necessary to pun- 
ish the innocent also; and locking up Chang would 
have included locking up Eng. We do not see any 
way out of the dilemma that would have arisen except 
a temporary one; and that is the confining of Eng as 
a witness. But when it came to punishing the guilty 
party, justice would have been nonplussed, for the 
law does not permit an innocent party to suffer for 
crimes he has not committed. If Eng, on the other 
hand, had perpetrated a murder, he could never have 
been hanged, no matter how strong and conclusive the 
evidence had been against him. He could not have 
been imprisoned for life, for in these instances it would 
have necessitated the death or the life-long confine- 
ment of the unoffending Chang, who, having a separate 
identity, could have obtained a writ of habeas corpus, 
and demanded his liberty. Had one of these twins 
been a rogue, he would have, therefore, caused no end 
of embarrassment to the officers of justice. If Chang 
were drunk and disorderly in the streets, what police- 
man could have arrested him without laying himself 
open to a charge of false imprisonment from the un- 
offending Eng? Had these twins been evil-minded, 
and conscious of the perplexities they could have orig- 
inated, there is no knowing what might have hap- 
pened. The law would have been powerless, for vice 
must have triumphed and virtue been oppressed, or, 
virtue triumphed and vice gone unpunished. Twins 
of this description are by no means desirable under 
such possible contingencies. 

——_~—_—— 


Mr. Sargent has introduced a bill in the United States 
Senate, to enable Susan B. Anthony to pay the fine 
imposed on her by the District Court of the Northern 
District of New York. It was referred to the judi- 
ciary committee. ; 
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COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on the 3d inst. : 

Judgments affirmed with costs—Schell v. Plumb; 
Smith v. Coe; Torrance v. Conger; Lasher v. William- 
son; Eberlee v. Mehoback; Stewart v. Petrie.——Judg- 
ments affirmed — The People ex rel. Parker v. County 
Court of Jefferson county; Morgan v. The People, etc. 
—Judgments reversed and new trial granted, costs 
to abide event—Chapman v. The Erie Railway Com- 
pany; Chasselotte v. The Erie Railway Company; 
Hofnagle v. The New York Central and Hudson River 
Railroad Company.——Judgment reversed and pro- 
ceedings of assessors vacated—The People ex rel. Akin 
v. Morgan.— Judgment reversed and proceedings of 
county judge vacated—The People ex rel. Akin v. 
Hughitt.——Appeal dismissed with costs—The Peo- 
ple ex rel. The Schuylerville and Upper Hudson River 
Railroad Company v. Betts.——Ordered, that cause 
stand over until after the next recess of this court. 
and that before the meeting of the court after such 
recess, the appellant elect whether to avail himself of 
the order of September 30, 1873, without costs of this 
motion to either party—Hallgarten v. Eckert. 


—_—_—__—_—_ 


FOREIGN NOTES. 


Mr. Lindley, Q. C., and Mr. Torr, Q. C., have been 
elected benchers of the middle temple.——Mr. Henry 
James, attorney-general, and Mr. Vernon Harcourt, 
solicitor-general, have been re-elected to parliament. 
——Baron Colonsay, formerly lord justice general and 
president of the Court of Session of Scotland, died on 
the 2d inst., aged eighty years.——Baron Bramwell has 
been elected by the judges of the Court of Exchequer 
under the provisions of the act of 1868, to try the 
election petitions during the present year.—In the 
Tichborne trial, on the 29th inst., Chief Justice Cock- 
burn commenced the charge to the jury. The trial of 
Jean Luie has been adjourned, and the defendant 
remanded until the end ef the Tichborne case is 
reached, in order that the claimant’s testimony may 
be rendered available.——George H. Whalley, M. P., 
recently appeared before Lord Chief Justice Cock- 
burn, in the Court of Queen’s Bench, to answer the 
charge of contempt of court, in writing to the press 
persisting in the truthfulness of the statement of Jean 
Luie on his examination as witness for the defendant 
in the Tichborne case. He was adjudged guilty and 
sentenced to pay a fine of £250, and be imprisoned till 
paid. Whalley refused to pay the fine, and left the 
court in the custody of officers. The fine was subse- 
quently paid by Mr. Whalley’s sister, and he was 
released from imprisonment.—The death of the fol- 
lowing English and Irish judges occurred during the 
past year: Lord Westbury, Sir William Bovill, Sir W. 
F. Channell, Sir John Wickens, Chief Baron Pigott, 
Mr. Justice Lynch and Dr. Lushington.——It is pro- 
posed to raise the salaries of the judges of South 
Australia.——Attorney-General De Villiers has been 
appointed chief justice of Good Hope, vice Sir Sidney 
Bell, whose continued ill health compelled him to 
resign. Solicitor-General Jacobs has been appointed 
acting attorney-general. 


—_———_@ 


Judge Dwinelle, of San Francisco, it is said, recently 
fined a whole jury $5 each for being five minutes late, 
and the next morning he was half an hour late himself. 
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LEGAL NEWS. 
Hon. Lyman Tremain is quite ill at Washington. 


Hon. Caleb Cushing will sail from New York for 
Spain, on the 7th inst. 


Chief Justice Waite is shortly expected in Washing- 
ton. There is a movement on foot for a dinner to the 
new Chief Justice on his arrival by the graduates and 
students of Yale College who are now in Congress, of 
which the number is at least a dozen in both Houses. 

The Hon. 0.8. Seymour, Chief Justice of the Su- 
preme Court of Errors of Connecticut, retires from 
the bench having attained the constitutional limi- 
tation of age, 70 years. A complimentary dinner 
was given him by Gov. Ingersoll and other prominent 
gentlemen, at Bridgeport, on Thursday last. He will 
be succeeded by Judge John D. Park. 


Attorney-General Williams, who has been spending 
a few days in New York city, was tendered areception 
on Saturday night at the house of Col. Elliott T. Shep- 
ard, No. 10 East Forty-fourth street. The affair was 
elegant and agreeable; among those present were 
Judges Woodruff, Davis, Lorremore, Speir, Donohue, 
Ingraham and Barbour, District Attorney Phelps, the 
Hon. Chauncey M. Depew, the Hon. W. W. Goodrich 
and Dudley Field, Esq. 


The funeral of Hon. James D. Thompson, late Chief 
Justice of the Supreme Court of Pennsylvania, took 
place on Saturday last, from his residence in Spruce 
street, Philadelphia. It was attended by a large con- 
course of friends and relatives and members of the Bar. 
The following acted as pall-bearers: Chief Justice 
Agnew, ex-Chief Justice Woodward, ex-Chief Justice 
Reed, Justice Sharswood, Justice Mercur, Justice Gor- 
don, Judge Porter, and Judge Parsons. The remains 
were interred in Woodland Cemetery. 


It appears, from an official. communication of Com- 
missioner of Pensions Baker, the cost to the govern- 
ment of the disbursements, under the existing laws, of 
$30,000,000 of pension moneys, is about one and a half 
per cent of the whole amount disbursed. This, he 
says, is believed to be a less percentage of cost in the 
disbursement of public moneys than can be shown in 
any other branch of the public service. Thesingle item 
of postage upon pension vouchers and checks does not 
fall short of $100,000, which is about twenty per cent of 
the whole cost of disbursement. The aggregate amount 
of compensation to agents is set down at $1,427,126. 

In the Ohio Constitutional Convention on the 29th 
ult., the select committee on resolutions of respect to 
Chief Justice Waite, their late president, presented 
the following: Resolved, That in accepting the resig- 
nation of Hon. M. R. Waite we bear testimony to: his 
character as a citizen, his distinguished qualities as a 
jurist, and his ability and impartiality as presiding 
officer of this body. In retiring from this convention, 
to accept the exalted position to which he has been 
called, he carries with him the affectionate regard of 
those with whom he has been officially associated, and 
we feel confident that, in the exercise of the duties of 
the highest judicial office of the government, he will 
manifest the same devotion to duty and the same faith- 
fulness to public trust. The resolutions concluded by 
tendering the thanks of the convention and instruct- 
ing the committee to send Chief Justice Waite a copy 
of the resolutions. The vote adopting them was not 
put formally, but the whole convention, at the sugges- 
tion of one of the members, aruse to their feet. 
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CARELESS LEGISLATION. 


There has, of late years, grown up in this State a 
degree of carelessness in legislation, and in the pro- 
mulgation of our statute law, that is becoming hurt- 
ful, and would seem to demand that public attention 
should be called to it. 

The action of 1873 is a fair specimen of this grow- 
ing evil, and we. therefore call attention to some 
instances, leaving the suggestion of what the remedy 
is for the consideration of those whose province it is 
to act in the matter. 

There are two provisions in our constitution that 
bear upon the subject. 

One is in article I, section 9: “The assent of 
two-thirds of the members elected to each branch of 
the Legislature shall be requisite to every bill appro- 
priating the public moneys or property to local or 
private purposes.” 

The other is in article VII, section 14: “On the 
final passage in either house of the Legislature of 
every act which imposes, continues or revives a tax, 
or creates a debt or charge, or makes, continues or 
revives any appropriation of public or trust-money, 
on property or releases, discharges or commutes any 
claim or demand of the State, the question shall be 
taken by ayes and noes, which shall be duly entered 
on the journals, and three-fifths of all the members 
elected to either house shall, in all such cases, be 
necessary to constitute a quorum therein.” 

To carry out these provisions several statutes have 
been enacted. 

By 1 Rey. Stat. 156, § 3, it is enacted that no bill 
shall be deemed to have been passed by the assent of 
two-thirds of the members elected to each house, 
unless so certified by the presiding officer of each house. 

By Laws of 1842, chap. 306, it is enacted that the 
Secretary of State, in publishing the laws, shall state 
the day, month and year when it passed, “ and if the 
bill was certified by the presiding officer as having 
been passed by the assent of two-thirds of the mem- 
bers elected to each house, the secretary, after stating 
when the bill became a law, shall add the words, “by 
a two-third vote.” 

By Laws of 1847, chap. 253, it is enacted that no 
bill shall be deemed to have been passed when three- 
fifths of all the members elected to each house were 
present on the final passage thereof, unless so certified 
by the presiding officer of each house; and in the 
publication of every law, in all cases where a bill is 
certified by the presiding officer as having been 
passed in the presence of three-fifths of all the mem- 
bers elected to each house, the Secretary of State, 
after stating when the bill became a law, shall add 
the words, “three-fifths being present.” 





And-in both cases it is enacted that the addition 
of those words shall be presumptive evidence that the 
bill was so certified, and the absence of those words 


be like evidence that it was not. 


From these provisions it is manifestly the duty of 
the presiding officer of the two houses to see that 
these provisions of the constitution and the statutes 
are carried into effect, and that the statutes are prop- 
erly passed and properly certified. 

Now let us see how this duty is discharged, and 
especially in regard to the necessary implication, that 
every bill thus certified is within the provision of the 
constitution. 

In 1873 there were 875 acts passed. Of these 594 
were certified under the the three-fifth provision; 35 
were certified under the two-third provision; 5 were 
certified by one house under one provision, and by 
the other house under the other; and 2, viz., chapters 
23 and 377, which were releases of the State’s inter- 
est in escheated lands, were certified as three-fifth bills. 

Now is it possible that in one session, 594 of the 
acts passed, or about two-thirds of the whole num- 
ber, imposed a tax or created a debt, or appropriated 
public or trust moneys, or discharged a claim of the 
State? The answer is at hand in acts like the fol- 
lowing, which are certified as three-fifth bills: 

Chap. 6, providing for a commission to propose 
amendments to the constitution. 

Chaps. 7, 11, 140, 229 and 244, to legalize the acts 
of a justice of the peace who had omitted to take the 
oath of office. 

Chap. 11, an act for the appointment of inspectors 
of election in Richmond county. 

Chap. 19, to punish the careless use of fire-arms, 

Chap. 25, amending the Revised Statutes as to 
“marriage, and the solemnization and proof thereof.” 

Chap. 31, to incorporate a Safe Deposit Company. 

Chap. 39, to change the time of the election of 
village officers. 

Chaps. 40, 157 and 332, to enable towns to vote by 
district for town officers. 

Chap. 48, to extend the time for completing a rail- 
road, 

Chap. 63, to permit water pipes to be laid down in 
highways. 

Chap. 70, to allow writs of mandamus and prohi- 
bition to special terms of the Supreme Court. 

Chap. 96, to preserve timber and stone on an Indian 
reservation. 

Chap. 121, “for the preservation of fish in the 
waters of Steele’s creek and MacGowan’s creek, in 
the county of Herkimer.” 

Chap. 128, to incorporate a railway company. 

Chap. 133, to annex a part of one town to another. 

Chaps. 148 and 167, to incorporate savings banks. 

Chap. 149, to incorporate a “Cathedral of All 
Saints.” 

Chaps. 161 and 162, to incorporate water-works 
companies, 
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Chap. 186, giving negroes equal privileges in 
theaters, taverns and railroads. 

Chap. 203, in regard to the liability of stockhold- 
ers in a manufacturing company. 

Chap. 222, to incorporate a church. 

Chap. 225, fees of appraisers in the courts of sur- 
rogates. 

Chap. 233, to incorporate a village fire depart- 
ment. 

Chap. 251, to provide for regulations and licensing 
of scavengers. 

Chap. 296, to incorporate a cemetery. 

Chap. 299, for the relief of sick prisoners confined 
on civil process. 

Chap. 357, summary conviction of professional 
thieves, ete. 

Chap. 385, to incorporate a warehouse company. 

Chap. 391, to amend the charter of a fire insurance 
company. 

Chap. 407, to incorporate a literary and benevolent 
association. . 

Chap. 440, making commissioners of highways 
inspectors of plank-roads. 

Ete., etc., etc., ete. 

So there are frequent instances of other errors. 
Every once in a while occurs a note at the bottom of 
the page, “So in original.” 

Thus, in chap. 30, § 1, the language is “the three 
having the highest number of votes.” 

Chap. 131, § 5, “And the person so appointed shall 
the office till,” ete. 

Chap. 218, § 3, “March” “eighteen hundred and 
seventy-three.” Quotation marks in original. 

Chap. 228 is called An act entitled “an act,” etc. 

Chap. 349, “ To improve by a general law fines and 
penalties,” etc. 

Chap. 390, § 1, as amended, a tax may be laid “ for 
the purpose of any real or personal property,” etc. 

Chap. 407. The last section, which ought to be 
§ 10, is “$” without any number. 

Chap. 456, § 1, “ The town boards of the town of 
the town of Hempstead,” ete. 

Chap. 555. “§2. Section one of said act “is 
hereby amended so as to read as follows: 

“2. All the right, title and interest,” etc. 

Chap. 638, § 18, “And that a police magistrate for 
the said police district has been appointment to be 
served personally,” etc. é 

Chap. 643. The supply bill. 

“Section 1. The several amounts named in this act 
are hereby appointed and authorized to be paid,” etc. 

§ 6. “For the Oneida Lake canal forty-four hun- 
dred and twenty-eight and twenty-five cents,” etc, 

Chap. 731, § 4, “The persons remaining in said 
board shall have power to fill such vacancy by ap- 
pointed.” 

Chap. 734. The second section has no number, but 
the first and third have. 

Chap. 757 is entitled “An act to amend chapter 











three hundred and thirty-five of the Laws-of 1873 
entitled an act to reorganize the local government 
of the city of New York, passed April 13, 1873,” © 
whereas that act, chap. 335, was passed April 30, 
1873. 

Chap. 760, page 1154, has the expression “in addi- 
tion to the regular legis number.” 

Chap. 784 has two sections numbered “3,” 

Chap. 785, § 2, “And all interest of said Hughes 
shall thereupon case.” 

Chap. 792 gives to a church power to make by- 
laws, etc., ‘not in violation of this corporation and 
the constitution and laws of the United States, or of 
the State of New York.” 

Chap. 810, § 25, “ Except they shall have no power 
to give any authority or permit to any person to 
obtain therefrom, except by an instrument in writing 
subscribed by the president of said village.” 

Chap. 831. The first section has no number. 

Chap. 834, § 3, “‘ Except that any party or party 
deeming himself or themselves aggrieved,” etc. 

Chap. 839, § 1, “ Prosecuted in the name of the 
mayor, aldermen and commonalty,” ete. 

Chap. 561 of Laws of 1873, amends chap. 739 of 
the Laws of 1857 as to the formation of town in- 
surance companies, and enacts that sections 4 and 10 
of the act of 1856 shall read as there specified. 

Now the act of 1857 was amended in 1858, 1860 
and 1861, and was repealed by chapter 347 of the 
Laws of 18€2. 

Here there are four kinds of errors in the Laws of 
1873 which ought not to have occurred, which could 
easily have been prevented, and which necessarily do 
some harm, viz., the attaching of the “three-fifth” 
certificate where it did not belong; the omission of 
the “ two-third ” certificate where it did belong; the 
verbal errors in some twenty or twenty-five cases; 
and the enactment of amendments to an act that had 
been repealed. 

——-— > oe —_—_ 
JUSTICE IN THE FEDERAL COURTS—THE 
LANGE CASE. 


This case has excited a great deal of interest and 
indignation. Edward Lange, of the city of New 
York, a gentleman of good character and high stand- 
ing, and proprietor of an extensive printing house, 
was indicted under an act of Congress, passed June 
8, 1872, for stealing, purloining, embezzling, and ap- 
propriating to his own use certain mail-bags belonging 
to the post-office department. It seems that three 
years ago he removed from No. 207 Pearl street to 
Nos. 108-114 Wooster street. The owner of the 
former premises requested him to carry away the 
rubbish left by him, and he ordered his carman to re- 
move whatever was found in the building to his resi- 
dence, No. 10 Seventh street. Among this rubbish 
were several old jute maii-bags, which were thrown 
into the loft of his stable at his residence. Several 
months ago he discharged his coachman, and the latter 
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informed the public authorities about these mail-bags. 


He was arrested for stealing mail-bags, and these 
mail-bags were found in his possession as we have 
described. The indictment contained some twelve 
different counts, charging different grades of offense 
in respect to the bags. On the trial, on the 22d of 
October, 1873, the jury found him “ guilty of appro- 
priating to his own use certain mail-bags, the value 
of which was less than $25.” The clerk on this ver- 
dict, entered a general verdict of guilty, the punish- 
ment for which, provided in the statute, is imprison- 
ment for not more than one year, or a fine of not 
less than $10 nor more than $200. On the 3d of 
November, 1873, Judge Benedict sentenced him 
under that conviction to one year’s imprisonment and 
a fine of $200. The prisoner was on the same day 
committed to jail in execution of the sentence, and on 
the next day the fine was paid to the clerk of the 
court, who receipted it ‘in full satisfaction of the said 
sentence so far as the said fine is concerned,” and on 
the 7th of November paid it into the United States 
Treasury. On the 5th day of November, 1873, Judge 
Blatchford granted a writ of habeas corpus, returnable 
in court on the 8th of that month, before Judge 
Benedict, who dismissed the writ, and without per- 
mitting, and even refusing counsel for the prisoner to 
be heard, vacated the sentence, and re-sentenced the 
prisoner to one year’s imprisonment from the 8th of 
November, without regard to the fine already paid 
and the five days’ imprisonment already suffered. 
The prisoner then petitioned Judge Hunt, associate 
justice of the United States Supreme Court, to re- 
view the acts of the Circuit Court, but he denied the 
petition on the ground that the application should be 
made in the district. The petition was then pre- 
sented to Judge Woodruff, who made it returnable 
before the Circuit Court in New York city, where it 
was heard by the three judges, and after deliberation 
the writ was vacated, and the prisoner was remanded 
to durance. The prisoner then presented his petition 
to the Supreme Court of the United States for writs 
of habeas corpus and certiorari, and that tribunal a few 
days since reversed the action of the inferior courts, 
granted the relief asked, and discharged the prisoner 
from custody. 

Thus ends one of the most extraordinary cases ever 
presented to legal consideration in this country, and 
fortunately in a manner not calculated to shock the 
moral, equitable, or legal sense of the community. 

One of the lessons which we derive from its con- 
sideration is the necessity of having more judges in 
the federal courts. It is quite evident from the record 
in this case that there are not judges enough tu do 
the business of those tribunals. Judge Benedict was 
evidently so driven and hurried by the press of busi- 
ness in his court on the return of the writ, that he 
had not time deliberately to consider the question in 
all its bearings, and therefore he committed the 
slight error to which we have alluded. We invite 
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the attention of the profession to the manner in which 


he felt himself compelled to treat the application. At 
the conclusion of the remarks of Lange’s counsel, 
the district attorney rose to reply, but was inter- 
rupted by the court. 

The Court— “I do not care to hear any more ex- 
tended remarks, because my attention has been called 
to the matter, and I understand it fully.” 

The district attorney then suggested to the court 
that the prisoner being found guilty upon the indict- 
ment, and the general verdict having been recorded 
of guilty, he did not see how the court could go back 
of the record; to which the court responded that he 
did not see how he could go back of the record, and 
then in effect declaring that the prisoner had come 
off as luckily as he deserved or could expect, pro- 
ceeded to vacate the sentence and re-sentence the 
prisoner to one year’s imprisonment. 

Mr. Arnoux, counsel for the prisoner — “ With re- 
spect to that, before your honor passes sentence —” 

The Court—‘‘I pass sentence, and if that is not 
right you can bring it up hereafter — perhaps on some 
other motion; but the record will now be that he is 
sentenced to one year’s imprisonment.” 

Mr. Arnoux — ‘I wanted to show that it is not in 


your honor’s power to make that sentence. I will 
make my remarks as brief as possible.” 
The Court— “TI do not hesitate at all. I have ex- 


amined the question, and I do not hesitate to inflict 
that sentence, and that is the sentence of the court. 
If there is any way in which that can be shown to be 
erroneous, I will hear the argument on some other 
motion.” 

Mr. Arnoux then moved the correction of the 
record, by inserting the special finding of the jury, 
so that it might not appear on review that the sen- 
tence was on more than one transaction. 

The Court —“ No, I shall direct the verdict guilty 
of stealing mail-bags of the value of $25.” 

Mr. Arnoux — “In passing sentence originally that 
your honor intended to pass sentence for one trans- 
action.” 

The Court —“ No.” 

Some further debate ensued, when Mr. Andrews, 
associate counsel for the prisoner, reminded his honor 
that when the sealed verdict was handed to his 
honor, he handed it to Mr. Andrews, saying “I will 
put this under any count you please,” and that Mr. 
Andrews then asking if it would make any difference 
in the punishment, his honor replied, No. 

The Court —‘“‘I recollect it exactly as the counsel 
says; I do not care to listen any further. The ver- 
dict is guilty, and the sentence of the court is that 
he be imprisoned for one year.” 

The court then immediately called up other busi- 


ness. 
So we say it isa pity to have judges so overworked, 
and it is evident that Judge Benedict needs a colleague. 
Now when the three judges put their heads to- 
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gether on this business, of course they had more 
time, and they wrote an elaborate opinion, three 
folios in length, sustaining the judge who was so hur- 
ried, and among other things they said the following: 
“ Any inconvenience to the prisoner wrought thereby 
is to be regarded as one of the incidents to the ad- 
ministration of justice, arising from the temporary 
occurrence of error or irregularity,” and hence we 
arrive at the second lesson of this case, which is that 
taking $200 out of one’s pocket and putting him in 
jail for a year and five days, when the law only per- 
mits the exaction of the fine or the imprisonment for 
a year, is damnum absque injuria in the estimation of 
the federal bench of the city of New York. This re- 
minds us of Chief Justice Parker’s famous utterance 
in William Cullen Bryant’s case, that “in a matter of 
technical law the rule is of more importance than the 
reason of it.” And it also reminds us of the views 
jocosely attributed to the late Judge Gould of this 
State, who was very strict as to the degree of dili- 
gence to be exercised by persons crossing a railway ; 
“any person on the point of being killed,” said his 
honor, “is bound to stand still and look both ways at 
the same time. If he fails to do this, and is killed, 
although the killing is not praiseworthy, yet it is 
damnum absque injuria.” 

But finally Lange found a tribunal which, although 
quite busy, was able to look at his case, and this tri- 
bunal probably feeling the force of the idea that the 
original sentence having been partly executed, was 
beyond the power of the court to alter or vacate, 
gave the unfortunate printer his freedom. The idea 
aforesaid may have been assisted to a lodgment in 
the judicial mind by this illustration of counsel: “If 
the law had said that the punishment might be im- 
prisonment for one year, or two hundred lashes on 
the bare back, and the sentence had been both, the 
only difference between that case and this being lashes 
instead of dollars, and the jailer had inflicted one hun- 
dred and ninety-nine lashes before the court had 
ascertained its blunder; could the court then have 
vacated the sentence and have ordered two hundred 
lashes additional?” 

Possibly some excuse may be found for the error 
of Judge Benedict, in the fact that this was the first 
time this statute, passed in the year last previous, 
had ever been enforced, and his honor could not rea- 
sonably be expected to have “got the hang of it.” 
But if it had been in Governor Sancho Panza’s court, 
he would probably have settled the matter prover- 
bially, and held, in respect to the re-sentence, that 
one “ cannot eat his cake and have his cake.” 

The final lesson of this case is, that the Argus eyes 
of our government are everywhere. Mail-bags as well 
as murder will out. It therefore behooves every 
good citizen, who wishes to keep out of the grip of 
the postal authorities, and who has a sincere desire 
not to confuse and bother the federal judges, to 
rummage through his garrets and out-houses at once, 





to ascertain if there may not be a few jute mail-bags 
on his premises, and if he finds any, to see the proper 
officials and arrange the matter. 

Some time when we have more leisure we are 
going to write an article in praise of the laws of 
Caligula, and of the United States in respect to 
revenue, 

——_ +> o_—_—_ 
CURRENT TOPICS. 


One of the longest head-notes, if not the longest, 
ever made for a case may be found in the forthcoming 
(thirty-eighth) volume of the Maryland Reports. 
The case is Davis v. State, page 15, and the head- 
note is over four pages in length. An examination 
of the case shows that the main points might have 
been stated in a head-note not more than one page 
in length. Reporters, however, are not usually dis- 
tinguished for putting the greatest possible amount 
of law in the least possible space. But Davis v. State 
is a remarkable case in some respects. It appears 
that one Mr. Lynn was found dead in the sink or bin 
of his mill, with six wounds on his head; an iron 
crowbar and adze were found in the mill. An 
employee of the deceased was arrested, tried and 
convicted of murdering the deceased. Much of the 
opinion of the court is occupied in discussing dramatic 
questions of evidence. It-appears that the celebrated 
Prof. Tonry had been employed to analyze certain 
supposed blood-stains on the clothes of the prisoner, 
and several doctors were examined to show that the 
wounds were produced by the crowbar or adze found 
in the mill. It is an interesting case of circumstan- 
tial evidence. 


The past fortnight has been rendered memorable 
to the profession in this country by the death of 
several able and distinguished members. Judge 
Thompson, whose death we noticed last week, died 
suddenly while engaged in arguing a cause in the 
Supreme Court of Pennsylvania. Judge Conkling, 
father of Senator Conkling, died suddenly at his resi- 
dence in Utica, N. Y., at the advanced age of eighty- 
five years. He was the author of “ Conkling’s 
Treatise,” “Conkling’s Admiralty ” and “The Pow- 
ers of the Executive Department of the United 
States.” Mr. Gerard, of New York, died at his 
residence at the age of eighty years. His profes- 
sional associates were Ogden Hoffman, Hiram 
Ketchum, Hugh Maxwell and other well-known 
lawyers. He retired from practice in 1868. Much of 
his private life was devoted to benevolent purposes. 


Since the name of the new chief justice came into 
prominence it has been discovered that he was born 
in the little town of Lyme, Conn. Moreover, it has 
been discovered that this town has been turning out 
great lawyers and jurists for the past hundred years, 
nearly, with the astonishing productiveness of a Con- 
necticut nutmeg mill. It is asserted that Maj.-Gen. 
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Parsons, who was a member of the court which tried 
Maj. Andre, was born there. Gen. Parsons’ mother 
was a Griswold, and three of the Griswold family 
became judges of the Connecticut Supreme Court of 
Errors. One Mr. Lane studied law there, and after- 
ward became Chief Justice of Ohio. Ex-Judge 
McCurdy, of the Connecticut Supreme Court, now 
resides in Lyme. State Chief Justice H. M. Waite, 
the father of the present United States Chief Justice, 
passed his life there. The mothers of State Chief 
Justices Storrs and Hosmer were Lyme girls, and 
Ephraim Kirby, a pioneer court reporter, married the 
daughter of a Lyme lawyer. No one objects to New 
England furnishing a good share of the lawyers and 
judges of the country, provided they are excellent 
and able men—as they usually are. But if these 
Lyme discoveries go on much further the profession 
will have to organize a pilgrimage to the town as a 
sort of legal “‘ Mecca.” 


Private International Law is obtaining definiteness 
and permanence by the practice of establishing courts 
in different countries for the settlement of alien claims. 
A court of alien claims has been established in Prus- 
sia, Hanover, Bavaria, Switzerland, Holland, the 
Netherlands, Hamburg, France, Spain, Belgium and 
Italy. To this list must be added the Court for the 
Administration of Private International Law, which 
the Khedive of Egypt is establishing. Our govern- 
ment has usually provided for the claims of aliens by 
special commissions; but the president recommended 
legislation for the formation of a regular court for this 
purpose, and a bill has been introduced in Congress 
providing for a tribunal of three judges to hear all 
claims of foreigners arising out of acts committed 
against their persons or property during a period of 
recognized war, to continue only when business 
demands, upon the call of the president. It is to be 
hoped that this bill, or a similar one, will become a 
law, for there is no mode of constructing a system of 
private international jurisprudence so excellent and 
effectual as the establishment of courts of alien claims. 


The language of the illiterate Kansas judge who, in 
passing sentence upon a prisoner, recently, is re- 
ported to have said: ‘Brumley, you infamous 
scoundrel, you’re an unredeemed villian, you hain’t 
a single redeeming trait in your character,” is sug- 
gestive of some reflections on the practice of judges 
administering reproof in court. Some judges seem 
to think that the old custom of lecturing the criminal 
and preaching morality from the bench ought to be 
perpetuated. But the time has gone by when the 
moral law and the municipal law are to be adminis- 
tered or interpreted by the same official. The press, 
. the pulpit, the rostrum, public opinion deal with 
the moral aspects of crimes and misdemeanors in 
these days. It is not for the judge to determine the 


moral character of the individual or express his opin- 





ion freely upon this subject. Even the moral character 
of an act is not the subject of judicial determination 
unless its morality has become an element of its legal- 
ity. The practice of judges, when sentencing crim- 
inals, commenting upon the moral aspects of the 
offense nearly always savors of personal feeling; and 
the practice of berating a convicted prisoner, and 
regretting that the law does not allow a severer pun- 
ishment in his case is, to say the least, of doubtful 
propriety and taste. The judge as a moral teacher, 
in the present epoch, is little better than a failure. 





We are informed, on the authority of one of the 
attorneys in the case of Hicks v. Stebbins, 3 Lans. 39, 
that the judgment in that case was precisely opposite 
from what appeared by the report. Instead of de- 
fendant having judgment the plaintiff had judgment 
for dower. If this is true the dissenting opinion 
must be the one published. This is not the only 
instance of mistakes of this character among our 
reports. It is important that the profession be not 
misled by a publication of the wrong opinion. 





NOTES OF CASES. 

In Hooker v. Miller, 1 Central Law Journal, 55, the 
Supreme Court of Iowa decided an important point 
relative to the defense of property by spring-guns. 
It was held that where the owner of a vineyard set 
spring-guns so that a person entering for the purpose 
of taking fruit may be injured by the discharge of the 
gun, he is liable in damages to a trespasser thus en- 
tering and injured, the owner having given no notice 
that such spring-gun was set. As a general rule in 
such cases, the nature and value of property ought to 
be such as to justify the use of means for its protec- 
tion, which are dangerous to life, and the trespasser 
should have full notice. 


In Wilson v. Young, 31 Wis. 574, an action for as- 
sault and battery, a distinction was made between 
two kinds of compensatory damages, first, the damages 
arising from the bodily suffering, loss of time, impair- 
ment of mental or nervous power, medical and surgi- 
cal expenses; and, second, the damages to the feelings 
arising from the insult or indignity, the public exposure, 
etc. The majority of the court held that compensa- 
tory damages of the first kind cannot be reduced by 
showing the antecedent provocative circumstances of 
the assault and battery (unless those circumstances 
amount to a legal justification) ; but that compensatory 
damages of the second kind depend upon such cir- 
cumstances. But Chief Justice Dixon was of the 
opinion that words and acts of provocation on plain- 
tiff’s part, previous to the assault, and constituting a 
part of the res geste should be considered in mitigation 
of compensatory damages of all kinds. Judge Dixon, 
in the course of his able opinion in this case, makes 
the following rather peculiar observation: “The man 
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who stands in or walks upon the street back and forth 
in front of my house, or enters my yard, for the base 
and hateful purpose of applying opprobrious epithets 
or using scurrilous and indecent language to my wife 
or daughter or other unoffending and helpless mem- 
ber of my family, and, when I warn him to desist, 
does not, and whom, then, acting under the impulse 
of the just and uncontrollable indignation and wrath 
thus excited, I proceed to publicly chastise or knock 
down and silence as he deserves — such a man, I say; 
is entitled to no compensation for the actual damages 
which he has thus deliberately, and of his own wrong 
and malice brought upon himself. I think 
this much is due and allowable for the infirmities of 
men, and by way of discouraging lawless and ma- 
licious conduct and provocation.” We fear Judge 
Dixon is laying down here a Code of Honor instead 


of law. 
—_——- #p>o —— 


A CRITICISM. 


We have received the following rather severe criti- 
cism on a Texas law book, which is not without its les- 
son of just reproof: 

The law-book fiend has appeared in Texas in his 
most terrible shape. There has just been published 
the first volume of Paschal’s Texas Digest, the author 
of which declares in his preface that he is determined 
to publish a work more exhaustive ‘‘than the digest 
of Comyn or the abridgment of Lord Bacon.” (Here’s 
news, indeed! And so Francis Bacon, Lord Verulam, 
who died in 1626, compiled the abridgment of Matthew 
Bacon, Gent, which was not published till 1736. It was 
hard enough on Bacon to be accused of writing Shaks- 
peare’s plays; must he bear the burden of a law abridg- 
ment in addition?) Mr. Paschal proposes to go to the 
foundations of jurisprudence, and declares he will give 
the law in the very words in which it is laid down by 
the sages, not the loosely-drawn inferences of report- 
ers, and with this view he dedicates his work to law- 
yers of the United States who appreciate books 
‘* which state principles accurately, and point out the 
receptacles which support them.”’ (Since when have 
** receptacles ’’ been known to support ?) 

He is led to these remarks on original research by 
the disgust consequent upon his discovering that a 
* manuscript digest of the first twenty-four volumes 
of Texas Reports, prepared by Judge J. J. Holt, com- 
prising two thousand eight hundred closely written 
pages,”’ which in an unfortunate hour he had pur- 
chased, was “literally copied from the indices of the 
reporters, and arranged under the very heads of the 
reporters.’’ But such work would not dofor him. He 
discarded the whole of it and set himself to work to 
examine de novo the ‘‘receptacles’’ which support 
legal principles. 

A work of such magnificent proportions, of course, 
cannot be contained within any ordinary limits, but 
Mr. Paschal scorns the material bonds placed upon 
him by the expense of type and paper, and to those 
who complain that the first volume (of some eight 
hundred pages) exhausts only three letters of the 
alphabet, he replies that his work is not for the super- 
ficial. 

Lest, however, he should have been too severe in this 
last remark, and mindful that he is mortal and there- 





fore within the possibility of error, he immediately 
after adds, that every thing which is omitted in the 
first volume shall be made up in the next two. (How 
courtier-like is this; a shilling in hand and the promise 
of a guinea to-morrow!) 

Of all this illimitable high soaring and struggle after 
perfection, though not without showing the link that 
connects him with frail humanity, does Mr. Paschal 
deliver himself in his preface, and in his introductory 
chapter he has scarcely recovered the customary equi- 
librium of the professional compiler of other men’s 
wisdom. He there informs the credulous reader that 
“no country ever presented such vast fields for the 
philosophic student of law as Texas,”’ that to the care- 
less reader the work appears to be local, and hence may 
be shelved with the ordinary digests, only to be con- 
sulted when a reference to the laws of Texas may be 
needed, but that the careful reading of any hundred 
pages will convince any one that he has opened a field 
of reference which can be found in no other collection. 
It will be safe to assume that there are few who will 
read a hundred pages of the work even for the sake of 
being regarded by the author as ‘‘ philosophic students 
of law,’’ but fortunately it is not necessary to undergo 
this labor to discover in how philosophic a manner Mr. 
Paschal has performed his work. Two instances of 
the manner in which the cases are arranged will 
pretty clearly determine that question. Thus under 
the head “‘ Ab Initio’’ are two subdivisions devoted 
respectively to “‘ things which are’’ and “things which 
are not” void ab initio. Under the head of “ Ac- 
knowledgments’’ there aré four subdivisions; under 
the first of these are arranged cases on questions arising 
on the acknowledgment of deeds and mortgages; un- 
der the second, cases showing what sort of an ac- 
knowledgment will revive a debt barred by the statute 
of limitations; under the third, cases showing by what 
acknowledgments or admissions a person is afterward 
estopped from setting up the contrary; and under the 
fourth, cases as to acknowledgments or admissions of 
service of papersina suit. If that arrangement is phi- 
losophical or scientific, or fitted for the use of any body 
other than a scrivener, why then the lawyers in Texas 
are happier men than they seem to be. 





LEGAL JOURNALISM. 


A newspaper or journal that only contained news 
that was a mere record of passing events, would be a 
short-lived anomaly. The reader requires something 
more than news. When he has read the telegrams and 
summary, he turns with unabated interest, and gener- 
ally with increased interest, to the other parts of the 
newspaper or journal. He sees in the summary that a 
new play was brought out last night, and he wants to 
know whether it was good, bad or indifferent. A tele- 
gram tells him that there has been another revolution 
at Madrid; he wants to know what the newspaper 
thinks about the affair, and turns to the leader. There 
has been a ministerial defeat, and the first thing he 
reads is the leader on the political crisis. It would be 
a false conclusion to say that this anxiety to read the 
criticisms and comments manifests an unhealthy con- 
dition of mental dependence. It does nothing of the 
sort. The criticisms and the articles are not merely 
expressions of opinion, but are chiefly instructive es- 
says. The writer of the leading article gives life and 
interest to the curt telegram. With respect to the revo- 
lution at Madrid, he sets forth the difficulties of the 




















THE ALBANY LAW JOURNAL. 


107 








late government, the immediate cause of their down- 
fall, the presumed object of the new movement, and 
the antecedents of those responsible for the coup d'etat. 
Or if there is a political crisis the events that lead to 
it are narrated, and the possible results are stated. For 
every line of opinion there are twenty lines of infor- 
mation. Astonishment is often expressed at the com- 
prehensiveness and accuracy of articles that must have 
been written at two or three hours notice. Readiness 
is the essential attribute of the journalist, and if he is 
to succeed in his profession he must have the gift and 
also the practice. Then, just asa great advocate seizes 
instantly upon the points of a case, the skilled jour- 
nalist can without preparation sit down and write an 
article on a given text. 

Mr. W. F. Finlason, in making his debut as the editor 
of the Law Magazine and Review, treats us to a learned 
and valuable essay on ‘‘ The Function and Influence of 
Legal Journalism.’’ What we have written above is 
applicable to legal journalism, and much that appearg 
in Mr. Finlason’s excellent essay is applicable to gen- 
eral journalism. The law in every civilized commu- 
nity necessarily engrosses a large share of the public 
attention. Some of the finest intellects of the age are 
devoted to the legal profession. All politicians, states- 
men, magistrates, and gentlemen of any social posi- 
tion must needs have some knowledge of the law. It 
is true that newspaper law reports are chiefly interest- 
ing to the public as narratives of facts; but when any 
point of law arises in the course of a trial that is at- 
tracting public attention, it is remarkable how eagerly, 
and often intelligently, that point will be discussed by 
the public. And nothing could be more beneficial 
than to foster the general interest in the law. Mr. 
Burke says: ‘‘ The study of the law I think glorious, 
transcending that of any earthly thing.’’ We have no 
doubt that the remark will be freely indorsed by the 
profession. We shall, perhaps, be asked if Mr. Burke 
referred to such a study of the law as satisfies our prac- 
tising lawyers. We shall be glad to see a more scien- 
tific study of the law, for we abhor the doctrine of 
finality, and heartily welcome every improvement; 
but we decline to join with those who sneer at the as- 
sumed scientific ignorance of the profession. Such 
ignorance does not, and could not, exist. Westmin- 
ster Hall is crowded with men who are as well up in 
doctrines and principles as they are in points of prac- 
tice. Still, we admit that there is a tendency, as soon 
as men have passed or been called, to think no more 
than they are obliged of law asascience. Here we light 
upon one of the uses of legal journalism. It will 
‘awaken and keep alive the interest in the law as a 
science. The correspondence we receive, not only 
from gentlemen in practice, but also from students, is 
a very sufficient evidence of the utility of legal jour- 
nalism to the profession. Mr. Finlason, who agrees 
with Lord Macauley, that the tendency of the present 
system is to develop plausible and superficial quali- 
ties, says that ‘it illustrates in the strongest manner 
the utility of the habit of the discussion and exposi- 
tion of legal questions in print.”” We assent to this, 
though we do not agree with him that ‘it is astonish- 
ing how little those who are engaged in active practice 
know of the science, the theory, the principles, or the 
history of law.” 

Mr. Finlason justly remarks, that there is a wide 
field for legal journalism among the general public, and 
we add that the field will widen with the spread of 
education. The public will learn that law is a science; 





that no man can study it without mental profit and 
delight; and a demand will ensue for legal journals 
that give the busy layman some insight into the science 
of law. 

Mr. Finlason, in justification of his avowal of editor- 
ship, quotes the opinion of Lord Brougham against 
anonymous journalism : 

“Private individuals, bearing no certificate of any 
qualification to recommend them, assume the direc- 
tion of periodical works, and do not give their names 
to the public. Their capacity for the task which they 
have undertaken is, of course, to be judged by the 
manner in which they perform it; about that there 
can be no difficulty. But their trustworthiness on 
grounds of opinion is wholly different, and of that, 
the most important portion of the character they ought 
to have, they furuish no voucher whatever.”’ 

We are forced to dissent from this proposition, for 
experience has demonstrated the immense advantage 
of anonymous journalism. Surely it is better to let 
the reader form his opinion upon the facts and argy- 
ments, and not to prejudice him by-a known name 
over or under the article. The influence of the Eng- 
lish press is unsurpassed and thoroughly wholesome. 
Look at the French press. There we see the results of 
avowed authorship. French writers are often re- 
strained by personal considerations, and when a man 
has committed himself to an opinion he is obliged to 
adhere to it. Now an anonymous newspaper can and 
does readily adapt its tone to the new condition of 
affairs, brought about by unforeseen events or by un- 
foreseen combinations. Nevertheless, we do not disap- 
prove of Mr. Finlason’s avowal of authorship, for his 
name is a guaranty that the questions raised in the 
pages under his supervision will be fully and fairly dis- 
cussed. — Law Journal. 


COURT OF APPEALS ABSTRACT. 


ASSESSMENT — PUBLIC WORKS— ADVERTISING FOR 
WORK. 





This proceeding was taken to reduce an assessment 
on the lands of the petitioner in the city of Brooklyn 
for the construction of asewer. The board of water 
and sewerage commissioners regularly advertised and 
let the contract to the lowest bidder for prices amount- 
ing to $232,858.45, who thereupon entered into-a con- 
tract, and after performing a portion of the work, 
abandoned it. Without further advertisement and 
without competition the board contracted with an- 
other to complete the work, he did so, making the 
entire cost $360,068.70. It was proved that the prices 
paid were the fair market prices for the work. The 
petitioner claims that under the provisions of the act 
in reference to sewerage and drainage in the city of 
Brooklyn (§ 4, ch. 385, Laws of 1859), the commissioners, 
after their first contract was abandoned, were obliged 
to advertise to let the contract as provided by the 
statute. Held, that the provisions of the statute in 
regard to advertising for the contract apply only to 
the contract for the original construction, and under 
circumstances like the above the presumption was that 
advertising for bidders would not have insured the 
completion of the work at less than fair prices, and the 
application to vacate the assessment was properly 
denied. Allen, J., dissenting. A petitioner asking 
to reduce an assessment under said act must show that 
the expense has been increased by some fraud or irreg- 








108 





THE ALBANY LAW JOURNAL, 














ularity. Matter of Leeds to vacate an assessment. 
Opinion by Church, Ch. J. 
BANK — CERTIFICATE OF DEPOSIT. 


This action was brought to recover $570 alleged to - 


have been deposited by plaintiff with defendant. It 
appeared that plaintiff went to defendant’s bank to 
deposit a draft of $570, he presented the same to the 
teller of the bank in its banking office and over its 
counter, stating he desired to leave it on deposit with 
the bank, the teller gave him a certificate which was 
in form an acknowledgment that plaintiff had de- 
posited the money with Van C., and contained a per- 
sonal obligation on the part of the latter to repay the 
amount: Van ©. was defendant’s president. The cer- 
tificate was signed by him but not in his official 
capacity. Defendant was not named in it, and there 
was nothing on its face indicating that the money was 
deposited with the bank, or that it assumed any obli- 
gation in respect thereto. Plaintiff did not read the 
certificate when he received it. Held, that plaintiff 
was not precluded by the certificate ; that the doctrine 
of constructive notice of its contents, from the fact of 
possession thereof, did not apply, and that it wasa 
question of fact for the jury whether the deposit was 
with defendant or Van C. Coleman v. First National 
Bank of Elmira. Opinion by Andrews, J. 
CHATTEL MORTGAGE — CONVERSION. 

This was an action of conversion. It appeared that 
plaintiff sold to B. an engine and boiler, to be put up 
in an elevator owned by B., who gave notes for a por- 
tion of the purchase-money secured by a chattel 
mortgage upon the property sold, executed before 
delivery, which mortgage contained a clause stating 
that the engine and boiler should be and remain per- 
sonal property until the notes were paid, notwithstand- 
ing the manner in which they should be placed in the 
elevator, and in case of failure to pay plaintiff was 
authorized to enter the elevator and remove them. 
The engine and boiler were placed upon a foundation 
outside of the elevator, and an engine-house built over 
them. Defendant became the purchaser of the 
premises upon the foreclosure of mortgages thereon. 
The notes not being paid at maturity plaintiff de- 
manded the engine and boiler, and upon refusal of 
defendant to deliver them brought this action. 
The parties stipulated that the sale on foreclosure 
should not in any manner change the legal rights of 
the plaintiff. Held, that defendant acquired no lien 
upon the property in question by virtue of the mort- 
gages, and that plaintiff was entitled to recover. Lifft 
et al. v. Horton et al. Opinion by Folger, J. 

CREDITORS — COMPROMISE — PROMISSORY NOTE. 


Action to recover the amount of a promissory note 
paid by plaintiff and executed by him to defendants. 
It appeared that plaintiff gave his note of $500 to de- 
fendants November 6, 1867; he was also indebted to 
them $656.18. On December 25, 1867; defendants 
united with the other creditors of plaintiff in a com- 
position deed releasing him from his debts; the deed 
recited that plaintiff was indebted to his several credi- 
tors in the sums set opposite their respective names. 
Defendants placed opposite their signature the sum of 
$1,156.18, which included the $500 and a book debt of 
$656.18. It subsequently appeared that, shortly before 
the date of the release, defendants had transferred the 
$500 note to the Fallkill Bank, who afterward collected 
it of plaintiff. Held, that plaintiff is entitled to re- 
cover upon the note, although defendants’ signing of 





the release was voluntary ; that by the signing thereof 

they impliedly undertook to protect plaintiff from any 

liability upon the note. Harloe v. Foster et al. 

Opinion by Rapallo, J. 

MANUFACTURING COMPANY — ACTION AGAINST STOCK- 
HOLDER — PRACTICE. 


This action was brought by plaintiff, a creditor of a 
manufacturing corporation, against defendant as a 
stockholder, to charge him with a debt of the company 
under the general manufacturing act of 1848 (ch. 40, 
Laws of 1848); it was commenced within one year 
after the maturing of the debt, he was prevented from 
prosecuting it to judgment and execution by an order 
of the U. S. District Court, procured by defendant in 
proceedings in bankruptcy, commenced by him against 
the corporation, which order forbade the further 
prosecution of the action. Defendant introduced tes- 
timony to show that he had ceased to be a stockholder 
befvure plaintiff’s claim accrued against the company, 
but no transfer of his stock appeared upon the books 
of the company. At the close of the case the court 
directed a verdict for the plaintiff for the amount of 
his claim, reserving the case, however, for future con- 
sideration, upon which, after full argument, judgment 
was ordered and entered. Held, that whatever judi- 
cial proceedings were required by section 24 of chapter 
40, Laws of 1848, as a condition precedent to defend- 
ants’ liability, the taking of such proceedings having 
been rendered impossible by the paramount law of the 
United States put in operation by defendant, a com- 
pliance with the condition was excused. Whether 
said section requires, as a condition precedent to an 
action against a stockholder, that the remedy against 
the corporation shall be exhausted by the return of an 
execution against it unsatisfied, quere. 

Proof of the debt against the corporation in bank- 
ruptcy is not a bar to an action thereon against a stock- 
holder. 

Also held, that a transfer of stock, valid as between 
the parties, but not consummated by entry upon the 
book of registry of stockholders, does not divest the 
transferrer of liability as a stockholder to the creditors 
of the corporation. 

By section 264 of the Code, the justice had a right to 
reserve the case for further consideration upon the 
questions of law involved, and the fact that a ver- 
dict was directed by the court does not take the case 
out of the provisions of that section. Shellington v. 
Howland. Opinion by Allen, J. 


RAILROAD COMPANY — BAGGAGE—DOMESTIO CORPO- 
RATION. 


Action to recover damages for the loss of a trunk 
and contents. Defendant is a corporation organized 
under the laws of Connecticut; it was authorized to 
and did construct and operate its road within this 
State. Plaintiff’s assignor paid his fare to defendant 
from N. Y. to S., and received therefor two tickets, 
printed on the same paper, but easily detached, one 
purporting to be from N. Y. to B., the other a ticket 
of the H. R. R. Co., from B. to S., containing a notice 
to change cars at B. Defendant checked the passen- 
ger’s baggage to S.; the check was marked H. R. R. 
At B. the baggage was delivered to the H. R. R. Co., 
and while in its possession was destroyed by fire. The 
roads connected at B., but were not a continuous 
route, and defendant’s cars did not run over the H. 
R. R. 

Held, that an agency was imported by the fact and 
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not a contract by defendant as principal for transpor- 
tation over the H. R. R., and that defendant was not 
liable. 

Also held, that as to its contracts made here defend- 
ant must be deemed to possess the powers and to be 
subject to all the liabilities of similar domestic corpo- 
rations. It will not be permitted to make a contract 
valid here and then when its interests dictate to set 
up decisions of the State under whose laws it is organ- 
ized, holding the contract invalid for want of power 
to make it, as an excuse for its violation. Milnorv. N. 
Y. & N. H. R. R. Co. 

REAL ESTATE— CONTRACT OF SALE. 


This action was brought to recover $5,000 claimed as 
liquidated damages for the failure of defendant to 
perform a contract for the sale of real estate. Defend- 
ant had contracted to sell certain premises to plaintiff, 
and, at a time and place specified, upon the payment 
of the purchase price, to execute and deliver a proper 
deed for the conveyance of the fee simple, free from 
incumbrances, containing covenants against the acts 
of the grantor, and in case of failure or refusal to exe- 
cute and deliver a proper deed as specified, defendant 
agreed to pay $5,000, which was stipulated as liquida- 
ted damages for such non-performance. The time for 
performance was several times postponed by mutual 
consent, and the parties finally met and defendants 
tendered to plaintiff a deed, executed in form as pre- 
scribed by the agreement, which plaintiff refused to 
take, claiming that there was a defect in the title. 
Held, that the covenant in the contract applied only to 
the agreement to execute a deed, and not to the war- 
ranty of title, implied from the agreement to sell, and 
that-a defect of title, beyond the power of defendant 
to remedy, did not render it liable thereon. Leggett v. 
Mut. L. Ins. Co. Opinion by Rapallo, J. 


WILL — EXECUTORS. 


1. Action to obtain the construction of the will of 
V. The testator, by the first clause of his will, gave 
all his estate to his executors and trustees to be dis- 
posed of as thereinafter directed. Following this was 
a clause giving certain premises to his wife, also power 
was given to his executors to sell said premises for not 
less than a sum specified, and to invest the proceeds 
for his wife’s benefit during her life. The testator also 
gave to his wife an annuity of $7,000, to be paid by the 
executors out of the testator’s share in the rents of 
certain stores (of which he owned a moiety), if insuffi- 
cient, then from the interest of other property. The 
executors were authorized to sell the stores at a mini- 
mum price stated. Aside from his real estate the tes- 
tator owned an interest in the assets of a firm, of 
which he was a member. After describing the same 
and giving several legacies to be paid out of it, the tes- 
tator directed that the balance might remain in the 
hands of his surviving partners for five years on inter- 
est, and then directed it to be invested in good securi- 
ties for the benefit of his children, and “to be distrib- 
uted among them as follows:’’ Then follows a bequest 
to each child of $10,000, to be paid on arrival at the age 
of twenty-four. No other disposition was made of 
such balance. The provisions made in the will for the 
wife of the testator were not declared to be in lieu of 
dower. One of the testator’s children died a minor, 
without issue, before the death of the testator. Held, 
that the executors took no title to the premises be- 
queathed to the wife, that as her interest therein was 
not limited to a use only, and as the power of sale was 





contingent, not absolute, no such implication arose 
from the direction as to the investment of the pro- 
ceeds, in case of sale, as would cut down her interest 
to a life estate, and that she took a fee subject to the 
power of sale. Also held, that duty enjoined upon 
the executors to pay to the testator’s wife the annuity 
of $7,000 from the rents and profits of certain build- 
ings necessarily implied the power to receive said rents 
and profits, and they took, as trustees, the legal title 
of said premises during the life of the wife for the 
purposes of the trust, and there being no residuary 
clause in the will the premises descended to the testa- 
tor’s heirs upon his decease, subject to the trust estate. 
1R. S. 729, § 62. 

Also held, that the bequest of the testator’s interest 
in ‘the assets of the firm of which he was a member 
should be construed as giving the testator’s entire in- 
terest (after payment of the specific legacies) to his 
children, and as postponing the payment of $10,000 of 
each share until the beneficiary arrived at the age of 
twenty-four, that the trustees were entitled to retain 
the whole fund until the time for distribution, i. e., 
until five years after the testator’s death, and there- 
after a sum sufficient to enable them to perform the 
continuing trusts, and that the provision that the fund 
might remain with the surviving partners for five 
years was an authority for investment merely, the 
executors having power to withdraw it, and that upon 
a proper case made the court could direct the giving 
of security as a condition of continuing the invest- 
ment. 

Also held, that the authority given to the executors 
to sell the real estate not devised to the wife at a price 
fixed was inconsistent with a claim for dower, that the 
widow was put to her election, and an acceptance of 
the testamentary gift defeated her dower. 

Also held, that the legacy to the child who died be- 
fore the testator’s death, lapsed, and the widow was 
entitled to her distributive share in this and the other 
personal property not disposed of by the will, after 
payment of debts. Vernon v. Vernonet al. Opinion 
by Andrews, J. 

2. The law prefers a construction of a will which 
will prevent a partial intestacy to one which will permit 
it. To make a trust valid under the statute of uses 
and trusts (1 R. 8. 728, § 55), it is not necessary that the 
purpose of the trust should be stated in the words of 
the statute, if a purpose within the statute is clearly 
embraced in the language used, or a power conferred 
in express terms, includes a power over the estate for 
the execution of which the trustees may be clothed 
with a legal title, it is sufficient. Ib. 


Wo Sn 
GENERAL TERM ABSTRACT. 
SUPREME COURT— FIRST DEPARTMENT. 
OPINIONS DELIVERED IN 1873. 


ACCOUNTING. See Partnership and Pleadings. 
ACCORD AND SATISFACTION. See Payment. 
ALTERATION OF INSTRUMENTS. 

It was objected that an administrator’s bond was not 
given for the administratrix with the will annexed. 
The bond was altered to read so by a stranger and 
through a mistake. Held, under such a state of facts 
the bond would remain good as originally drawn be- 
fore the alteration. Casine et al. v. Ree et al. Opinion 
by Ingraham, P. J. 
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‘APPEALS. 

The matter of ‘‘ good cause shown ”’ on a motion for 
leave to sue upon a judgment is within the discretion 
of the court, and the order granting such leave is not 
appealable. Hanover Fire Ins. Co. v. Tomlinson, per 


curiam. 
Also see Joinder of Parties. 
; ARKEST. 

1. Arrest of defendant: brought into the State by an 
illegal device. — Appeal from order denying a motion to 
set aside an order of arrest. The defendant, Myers, 
was arrested immediately on his arrival in New York 
from Philadelphia. It appeared that Meyers resided 
in Philadelphia, and the order was granted in a civil 
action against himself and others for fraud. He had 
not been indicted, nor had any criminal charge been 
made against him. The clerk of plaintiff’s attorneys, 
one Phelps, went to Philadelphia and procured a war- 
rant against Meyers as a fugitive from justice. To 
avoid a requisition from the governor and publicity in 
Philadelphia, Meyers signed a consent to come to New 
York, and did so come and was served as aforesaid. 
It is conceded that Phelps’ action was unjustifiable, but 
plaintiffs claim that Meyers’ coming to New York must 
be regarded as voluntary. Held, the consent to come 
to New York was signed while Meyers was under an 
unlawful duress. Defendant believed himself in legal 
imprisonment and was justified in such belief, and so 
believing consented to come here to avoid the conse- 
quences of his position in Philadelphia. The proceed- 
ing in Philadelphia was illegal, and the arrest here 
void. The consent of Meyers was not voluntary — that 
is, not independent of any proceedings to coerce it. 
It is not intended to assert, that if the arrest in Phila- 
delphia were legal, the subsequent arrest would not be 
legal also. Order reversed. 

2. The employment of any subterfuge, scheme, 
enterprise, pretense or design, by which a defendant is 
brought into this State for the purpose of arresting 
him, must fail, unless warranted by law (see opinion 
of Fancher, J., In re Lagrave, 45 How. Pr. 305, and 
cases cited). Smith et al. v. Meyers et al. Opinion by 
Brady, J. 

3. Where the cause of arrest is the same as the cause of 
action. — It is improper to try the question of the fraud 
on a motion to vacate the order of arrest. The only 
motion which can be properly entertained is one to 
reduce the amount of the bail. Such was the rule 
under the old practice, and has been continually ob- 
served since the Code. Fearing et al. v. Royston. Opin- 
ion by Ingraham, P. J. 

ATTACHMENTS. See Bankruptcy. 
BANKING. See Principal and Agent. 
BANKRUPTCY. 

1. Discharge must be pleaded. — Appeal from an order 
at special term denying motion made April 25, 1870, 
to discharge judgment of record which had been re- 
covered on June 11, 1869, on the ground that the de- 
fendants had been discharged in bankruptcy on Decem- 
ber 19, 1868. 

Held, after the discharge was obtained six months 
elapsed before judgment was entered. During that 
time defendant should have applied for leave to 
set up the discharge in a supplemental answer. Hav- 
ing omitted to do so he loses the benefit of the dis- 
charge. The reason for this rule is obvious. The va- 
lidity of a discharge should not be tried on affidavit. 
Rudge v. Rundle et al. Opinion by Ingraham, P. J. 
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2. Judgment during pendency of proceeding: when 
allowed.— This is an appeal from an order denying 
defendants’ motion to stay proceedings, pending the 
application for defendants’ discharge in bankruptcy, 
so far as to allow plaintiffs to proceed to judgment. 
The point involved is whether the plaintiffs are barred 
by any provision of the bankrupt act from proceeding 
to judgment against defendants in order to pursue 
their remedy against the sureties on undertaking given 
in an attachment in this action. The undertaking 
was given more than two years before defendants were 
adjudicated bankrupts. 

Held, they are not so barred. Order affirmed. Hol- 
yoke et al. v. Adams et al. Opinion by Brady, J. 


Also, see Injunctions and Insolvency. 
CASES REVIEWED. See Real Estate; Tazes, eto. 
CAUSE OF ACTION. See Arrest. 
CHALLENGES TO JURORS. See Judge. 


CONFLICT OF LAWS. 

It is not in accordance with interjudicial comity to 
compel a non-resident defendant, who has been re- 
quired to yield to the jurisdiction of an alien court, to 
abstain from resorting to his own tribunals. It is pos- 
sible that the party may have remedies in the State of 
his residence which he cannot have in this State, and 
there does not seem to be any sufficient reason why 
the court should deprive him of such remedies, or un- 
dertake to restrain him from prosecuting his actions 
in the courts of the State where he resides. If such 
restraint is proper the courts there can enforce it. 
Barry v. Mutual Life Ins.-Co., impleaded with Burns & 
Whitridge. Opinion by Fancher, J. 

CONSTITUTIONAL LAW. See Statutes. 


CONVEYANCES. 


What is delivery.— A firm composed of plaintiff’s 
husband and son owed defendant $25,000. The hus- 
band induced the wife to make and give to him a deed 
conveying her separate property to the defendant, the 
consideration in the deed being $25,000; but the wife 
did not authorize the husband to deliver the deed to 
the grantee. The wife testified that she did not know 
the purport of the deed, and never knew until after- 
ward that it was a conveyance of her property. The 
husband delivered the deed to defendant in payment 
of an old debt. Action to set aside the conveyance. 

Held, the husband, even if he were the agent of the 
wife, could only act in accordance with the terms 
of the instrument. No consideration was paid as 
expressed in the deed. The husband had no right 
to deliver it except on the payment of the consid- 
eration as therein expressed. Hoffman v. Treadwell. 
Opinion by Brady, J. 

CRIMINAL LAW. 


Bill of exceptions: presence of prisoner: when neces- 
sary. — The plaintiff in error claims that the judgment 
should be reversed because it does not appear that the 
prisoner was present on the trial, and because it does 
not appear that the prisoner, before sentence, was asked 
what he had to say why judgment should not be pro- 
nounced against him. No record of judgment is re- 
turned. Held, the presence of the prisoner is required 
(3 R. S. 1027), and the inquiry as to reasons against sen- 
tence has always been deemed necessary in England and 
here in capital cases, and generally in cases of felonies. 
The prisoner might have required the record to be made 
up by the district attorney, and if not done by him, 
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the prisoner was allowed to make it up under the di- 
rection of the court. 3 R.S. 1031. The matters re- 
quired to be returned by 3 R. 8. 1034, would not fur- 
nish any evidence as to the grounds here taken, nor is 
it necessary to state them in a bill of exceptions. If 
the prisoner wishes to avail himself of such objec- 
tions, he should apply to have the judgment-record 
made up, which, when settled by the court, would 
show the proceedings on the trial. 45 .N. Y. 1, cited. 
Judgment affirmed. Dent v. The People. Opinion by 


Ingraham, P. J. 
, Also, see Evidence. 


DAMAGES. 


Evidence of damages: measure of, under terms of 
contract. — Appeal from judgment in favor of defend- 
ant, for damages claimed by his answer for breach of 
contract by plaintiff, entered upon the report of a 
referee. The referee allowed $135,000 as damages. 
This was based upon defendant’s testimony, that his 
profits over all expenses would have been that sum, 
if he had been allowed to go on and complete his con- 
tracts. The contract relates to the publication of plain- 
tiff ’s advertisements in divers papers, and contains the 
stipulation ‘ that the papers must have been in exist- 
ence as newspapers twelve months, and that no adver- 
tisement must be inserted in them of Hollaway’s prepa- 
rations if his advertisement is already therein when of- 
fered by said Stephens, or wanting these two essential 
points this contract will be null and void.’’ Held, there 
should have been proof of the existence of the news- 
papers, of their standing as to time; that Hollaway’s 
advertisements were not already in them, and that 
they were ready and willing to insert them as low as 
the estimated cost of publishing adopted by defendant 
in making up his estimate. It should have been shown 
also (since the term of the contract had long before 
expired), that the newspapers had been permanent and 
would have been able to have continued the adver- 
tisements for the term stipulated. It was a fatal error 
to have allowed the recovery of damages without evi- 
dence on these points, upon the estimate made by the 
party himself. Judgment reversed. MHollaway v. 
Stephens et al. Opinion by Davis, J. 

DELIVERY. See Conveyances. 
DEMURRER. See Judge and Pleadings. 


EQquITY. See Fraud and Joinder of Parties. 
EVIDENCE. 


1. Burden of proof. — Action to recover commissions 
on the sale of real estate. The evidence as to the 
employment of the plaintiffs was contradictory and 
irreconcilable. At the close of the charge to the jury 
the defendant’s counsel asked the court to charge that 
the burden of proof is upon the plaintiffs to establish 
their employment by the defendant, and unless they 
are satisfied that defendant employed the plaintiffs to 
sell, the defendant is entitled to a verdict. To which 
the court said: ‘‘I do not propose to change what I 
have said on that subject.’’ Held, in the case as made 
up, nothing definite on that subject appears in the 
charge. The request was a proper one, and the refusal 
of the court to charge as requested cannot be gotten 
over. McConnell vy. Pyne. Opinion by Davis,J. « 

2. Weight of evidence.—The prisoner was convicted 
of murder in the first degree in the Court of General 
Sessions for the homicide of David Barry. The case is 
submitted under the statute, which allows a new trial 
if the court is satisfied that the verdict was against 





the law or against the evidence, or that justice requires 
it. No exceptions to the evidence or charge was taken. 
Held, under these provisions the court cannot disregard 
the finding of the jury in every case where the court 
would have taken a different view of the evidence. A 
verdict against the weight of evidence is, where the 
finding of the jury is against the evidence and cannot 
be sustained by giving due weight to all of it; and 
where there is contradictory evidence, such that a find- 
ing of the jury can be sustained either way, the court 
will not reverse it. The learned judges delivering the 
opinions review the testimony very fully and hold that 
under these rules the judgment below cannot be re- 
versed. They unite, however, in thinking that the 
clemency of the executive may be properly exercised 
in a commutation of sentence. Murphy v. The People. 
Opinions by Ingraham, P. J., and Brady, J. 

4. Conclusions. — A witness testified ‘‘ From the con- 
versation I clearly understood from both of them that 
they were partners.’’ And again: ‘‘ Their general con- 
versation clearly showed that such was the arrange- 
ment.’”’ This was excluded by the referee. Held, the 
referee was right. The witness did not state the swb- 
stance of the conversation, but what he wnderstood, 
i. e., not what the parties said, but what the witness 
concluded from what they said. Hamilton, Ez., v. 
Clinton. Opinion by Learned, J. 


Also see Damages; Fraud; and Principal and Agent. 
EXCEPTIONS, BILL OF. See Criminal Law. 


EXECUTORS AND ADMINISTRATORS. 

1. Mortgage on realty of decedent: how payable.-—- The 
testator was a resident of New York and made a will 
here. He owned real estate in South Carolina, upon 
which there was a mortgage. The will was attested by 
only two witnesses, whereas, to pass real estate in 
South Carolina, there must be three. The heirs at law 
brought suit, and it was decreed by the court in South 
Carolina that the will was not valid there so as to pass 
real estate, and that the executor in New York should 
pay the mortgage out of the personalty. The holder 
of the mortgage filed his claim in New York, and asked 
to have it paid out of the personalty. The surrogate 
of New York county decreed that the executor so pay 
said claim. From which this appeal. 

Held, the law of New York governs the question. 
By 1 Revised Statutes, 700, the land is made the primary 
fund out of which the mortgage must be paid, but this 
is only as between heirs and devisees, and does not 
impair the rights of creditors, who can enforce the 
mortgage or sue the heirs. Equity, however, where 
there are two funds out of which a creditor can get his 
money, will adjust the remedy so as to do justice to all 
parties. The decree of the surrogate must be modified 
so far as to provide that the respondent shall exhaust 
the real estate covered by the mortgage, and only in case 
of deficiency have payment out of the personal estate. 
Rice, Ex’r, etc., v. Harbeson. Opinion by Brady, J. 

2. The existence of a judgment of the court in South 
Carolina, decreeing the payment of the mortgage out 
of the personal estate, has no extra territorial force. 
It is in effect a judgment in rem, and only applies to 
personal property within the jurisdiction of the court. 
” Also, see Alteration of Instruments. 

FRAUD. 


Transfers set aside for fraud and undue influence: 
partnership : equity jurisdiction: evidence : laches.—This 
is a motion for anew trial under § 268 of the Code. This 
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action was brought by the executors of Nathan C. 
Platt, to set aside certain transfers of property made 
by him in 1860 and 1861, to his brother, the defendant. 
These executors are the children of N. C. P., and they 
charge that the transfers were procured by fraud and 
misrepresentation upon the part of defendant, and 
by means of undue influence exercised by him upon 
their father. These charges are denied by defendant. 
At special term there was a judgment in favor of plain- 
tiffs. The brothers had been partners in business for 
a long time, and had been very successful. Before 
these transfers the testator had met with some re- 
verses which affected his health and mind, and though 
he was never legally non compos mentis, he was in a 
very weak condition of mind. While in this condition 
defendant had the transfers made to him of all his 
brother’s property, worth about a quarter of a million. 
The only consideration alleged to have been received 
by the testator was $1,034.60. The transfers were ob- 
tained by defendant’s representations to his brother 
and his brother’s children, that the amounts of debts 
the brother owed was very large; that there would be 
large judgments against him, and every thing would 
be swept away, and the property should be all turned 
over to him, and in order to stand it must be a bona 
fide transaction; that he would take it all and after 
the trouble was all over it would come back to the 
children as a donation. This apprehension of danger 
proved illusory, and as a matter of fact, the testator 
was substantially relieved from the liability threat- 
ened, in consequence of the failure of the bank of 
which he was president. Held, the motion for a new 
trial should be denied. The learned judge makes an 
exhaustive review of the evidence, and holds that the 
allegations of the plaintiff are sustained. in their 
dealing with each other partners occupy a position of 
trust. In view of the facts stated, the burden was 
thrown upon the defendant of showing that the trans- 
actions were fair and proper, and that the testator’s 
acts were “acts of rational consideration, of pure, un- 
influenced volition.’’ Equity classifies the cases where 
bargains will be set aside as a matter of law, but never 
where fraud or undue influence is charged as a matter 
of fact, and relief will not be denied merely because 
the elements of some well-defined trust or fidaciary 
obligation are wanting. There is no inflexible rule 
by which such an action as this is barred for any delay 
less than that specified in the statute of limitations. 
Within that limit the question is one of estoppel or 
acquiescence, and neither has here been shown. Platt 
v. Platt. Opinion by Barrett, J. 


Also, see Arrest. 


INJUNCTIONS. 


1. To restrain petition in bankruptcy.—When manifest 
injustice and injury to the estate and jeopardy of the 
material interests of others would ensue from a party 
being thrown into bankruptcy, equity will intervene to 
restrain the petitioner from proceeding upon his peti- 
tion. Pusey et al. v. Bradley et al. Opinion by Brady, J. 

2. Mechanics’ lien law.—There can be little doubt that 
under the provisions of the mechanics’ lien law and of 
the Code, that the court, in which an action to enforce 
alien is pending, may, after issue joined, make any 
person a party who may be necessary to the full deter- 
mination of all the equities involved. Ib. 

3. Undertaking on injunction cannot be canceled with- 
out © t of all enjoined, whether they appear or not.— 
This is an appeal from an order vacating an order 











directing the cancellation of an undertaking given on 
an injunction obtained against the defendant Cun- 
ningham, and the mayor, etc., of New York, with 
whom Cunningham had contracted to do the work of 
which plaintiffs complained. Cunningham did not ap- 
pear, on the suggestion of the corporation counsel that 
his rights could be protected by him. Afterward, the 
injunction was dissolved on the application of the 
corporation counsel, and on his consent an order was 
entered discontinuing the suit and canceling the 
undertaking. To this Cunningham objected. Held, 
Cunningham’s interest in the undertaking began when 
he was enjoined, and it was perfected when the court 
decided that the plaintiffs had no right to the injunc- 
tion. To give it validity it was not necessary that he 
should appear. There was no authority for canceling 
the undertaking so far as relates to Cunningham, and 
he is entitled to the benefit of it, notwithstanding his 
failure to appear. 10 How. Pr. 344; 39 Barb. 16, cited. 
Order affirmed. The Dry Dock, East Broadway and 
Battery Ry. Co. v. Cunningham et al. Opinion by 
Ingraham, P. J. 
Also, see Conflict of Law. 


INSOLVENCY. 

Jurisdiction in insolvent proceedings.— The question 
of jurisdiction in insolvent proceedings, on the applica- 
tion of two-thirds of the creditors, depends on the 
papers presented to the justice when he made the 
order. If these papers show that two-thirds of the 
creditors unite in the petition, that question can only 
thereafter be contested in the original proceeding or 
in one to review or set aside the discharge. 1 Kern. 331; 
4 Denio, 120; 3 Cow. 40; 28 Barb. 410, cited. Gray, 
Receiver, etc., v. Schenck. Opinion by Ingraham, P. J. 

Also, see Bankruptcy. 


INTERNAL REVENUE LAWS. 

Sale of property under act July 13, 1866. — Action to 
recover the barge “‘ Franklin.”’ The plaintiff obtained 
possession by proceedings in claim and delivery. The 
court on the trial ordered verdict for the return of the 
barge. Appeal from that verdict. Held, the authority 
to sell under the statute (Int. Rev. Act, July 13, 1866) 
rests on several things: 1. The application by the col- 
lector to the assessor to appraise the goods seized. 2. 
His examination and opinion that a sale is necessary. 
3. His appraisal. 4. The owner’s refusal to give a 
bond. 5. The order to sell. Now, in the present case 
it appears that the collector applied to the assessor to 
appraise ‘the barge.”’ On the 26th the assessor ap- 
praised “‘the property seized ’’ (comprising the barge 
and the contents thereof, whisky, a distillery, etc.), at 
$3,000. The assessor did not indicate his opinion that 
a sale was necessary, and the ‘‘expense of keeping” 
the whisky, etc., could not have been “ great.’’ There 
was no evidence that the owners were notified to give 
abond. It must be kept in mind that such a sale as 
this is not made on the ground of forfeiture, but 
simply that the property is perishable. The provisions 
of the statute must be strictly complied with. Judg- 
ment should be entered on the verdict rendered for 
defendant. Tracy v. Corse. Opinion by Learned, J. 


. JOINDER OF PARTIES. 


Liability of personal representatives of a joint obligor. 
equitable relief.— Appeal from judgment against de- 
fendants. This is an action at law against the execu- 


tors of one of several joint makers of a promissory 
note, without adding the surviving makers and with- 
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out alleging that they were insolvent, or that the 
plaintiff had exhausted his remedies against them, or 
had taken any steps or made any efforts to collect his 
demands from them or either of them. Held, At law 
an action of this kind cannot be maintained. Voorhis 
v. Childs, 17 N. Y. 354; Richter v. Poffenhausen, 42 id. 
373; Getty v. Binse, 49 N. Y. 385, cited. The relief, 
if any, against the personal representatives is in equity, 
and the character of an action cannot be changed from 
one at law on appeal. New trial ordered. Bentz v. 
Thurber. Opinion by Brady, J. 

JUDGES. 

1. Relationship to party in remainder or reversion. 
—This is an application for the removal of trustees 
appointed by Mr. Justice Sutherland, on the ground of 
his relationship to some of the parties interested in 
the proceeding. It appears that the parties in ques- 
tion had only a contingent interest in remainder in 
the property in suit. Held, the judge being related to 
the parties in remainder would not necessarily dis- 
qualify him under the provisions of the statute, which 
declares that no judge shall sit in any cause in which 
he would be excluded from being a juror, by reason of 
consanguinity or affinity to either of the parties. This 
proceeding was undoubtedly a cause within the statute, 
but in this case a principal challenge could not be sus- 
tained to a juror. It is a cause of challenge to the 
favor only. Coke en Littleton, 157; Bacon’s Abridg- 
ment, vol. 3, p. 259. The triers, had the question been 
submitted to them, might have found the challenge 
not true, and the law will not suppose a possibility of 
bias or favor ina judge. The provision has reference 
to the common law on the subject of challenges and 
kindred to persons having a reversionary interest, or in 
the remainder and not parties to the proceedings, 
would not at common law per se disqualify as a juror, 
though the triers might so declare on a challenge to the 
favor. Bronson v. Townsend et al. Opinion by 
Davis, J. 

2. Learned, J., delivers an opinion to the effect that 
the demurrer was not properly interposed, it being 
not to one of several alleged causes of action, but 
“only to a portion or paragraph in a cause of action”’ 
—but as this point was not made he concurs with 
Mr. Justice Brady in his decision. Ib. Opinion by 
Learned, J. 

JURISDICTION. See Insolvency and Fraud. 
LACHES. See Fraud and Sales in Partition. 
LANDLORD AND TENANT. 


The case of Waters, receiver, etc., v. Crawford et al., 
involving the question whether in case of the exercise 
by a dispossessed tenant of his right to redeem he should 
be credited with the rents collected by the landlord 
during his dispossession, was ordered to the second de- 
partment for argument, Davis and Fancher, JJ., be- 
fore whom it was argued, being unable to agree. 

LEGAL TENDER ACT. See Payment. 
MANDAMUS. See New York City. 
MORTGAGES. See Executors and Administrators and 
Service. 

MECHANICS’ LIEN. See Injunctions. 
NAVIGATION. 

Duties of towing and towed boats. —In case of Arctic 
Fire Insurance Company v. Austin, president, etc., re- 
ported at 8 A. L. J. p. 348, a re-argument is ordered 
at this (January, 1874) general term. 





REGULATION OF RAILWAYS. 
CHICAGO AND NORTHWESTERN RAILWAY COMPANY 
v. FULLER. 


The law of the State of Iowa, requiring railroad companies 
at certain periods to fix their rates for passengers 
freights, and then to put up at all their stations and 
depots a printed schedule of such rates, is not in conflict 
with the clause of the United States Constitution giving 
Congress the power to regulate commerce among the 
several States. 


In error to the Supreme Court of the State of Iowa. 

Opinion of the court ‘by Swayne, J. Delivered at 
October Term, 1873. 

The case lies within a narrow compass, and presents 
but a single question for our consideration. The ques- 
tion is not difficult of solution. The second section, 
chapter 169, of the laws of the ninth general assembly 
of Iowa, is as follows: 

“Tn the month of September, annually, each railroad 
company shall fix its rates of fare for passengers and 
freight, for transportation of timber, wood, and coal 
per ton, cord, or 1,000 feet per mile; also its fare and 
freight per mile for transporting merchandise, and 
articles of the first, second, third and fourth grades of 
freight; and on the first day of October following, 
shall put up at all stations and depots on its road a 
printed copy of such fare and freight, and cause a copy 
to remain posted during the year. For willfully 
neglecting so to do, or for receiving higher rates of fare 
or freight than those posted, the company shall forfeit 
not less than $100, nor more than $200, to any person 
injured thereby and suing therefor.”’ 

The plaintiff in error was sued in the proper District 
Court of the State for violations of these provisions. 
Among other defenses interposed, the company plead 
that the statute was in conflict with the commercial 
clause of the constitution of the United States. Fuller 
demurred to the plea. The court sustained the de- 
murrer, and the company excepted. The case was 
afterward submitted toa jury. The company prayed 
the court to instruct them that the act was invalid by 
reason of the conflict before mentioned. The court 
refused, and the company again excepted. A verdict 
and judgment was rendered for the plaintiff. The 
company removed the case to the Supreme Court of the 
State, and there insisted on these exceptions as errors. 
The court affirmed the judgment of the District Courts, 
and the company thereupon prosecuted this writ of 
error. Was there error in this ruling? 

The constitution gives to congress the power “to 
regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes.”’ 

The statute complained of provides: 

That each railroad company shall, in the month of 
September, annually, fix its rates for the transporta- 
tion of passengers, and of freights of different kinds. 

That it shall cause a printed copy of such rates to be 
put up at all its stations and depots, and cause a copy 
to remain posted during the year. 

That a failure to fulfill these requirements, or the 
charging of a higher rate than is posted, shall subject 
the offending company to the payment of the penalty 
prescribed. 

In all other respects there is no interference. No 
other restraint isimposed. Except in these particulars 
the company may exercise all its faculties as it shall 
deem proper. No discrimination is made between 
local and inter-State freights, and no attempt is made 
to control the rates that may be charged. It is only 
required that the rates shall be fixed, made public, and 
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honestly adhered to. In this there can be nothing 
unreasonable or erroneous. The public welfare is 
promoted without doing wrong or injury to the com- 
pany. The statute was doubtless deemed to be called 
for by the interests of the community to be affected by 
it, and it rests upon a solid foundation of reason and 
justice. 

It is not, in the sense of the constitution, in anywise 
a regulation of commerce. It is a police regulation, 
and as such forms a portion of the immense mass of 
legislation which embraces every thing within the 
territory of a State not surrendered to the general gov- 
ernment, all that can be most advantageously exer- 
cised by the States themselves. Gibbons v. Ogden, 9 
Wheat. 1. 

This case presents a striking analogy to a prominent 
feature in the case of the Brig James Gray v. The Ship 
John Frazier, 21 How. 184. There the city authorities of 
Charleston had passed an ordinance prescribing where 
a vessel should lie in the harbor, what lights she should 
show at night, and making other similar regulations. 
It was objected that these requirements were regula- 
tions of commerce, and, therefore, void. The court 
affirmed the validity of the ordinance. 

In the complex system of polity which exists in this 
country, the powers of government may be divided into 
four classes: 

Those which belong exclusively to the States. 

Those which belong exclusively to the national gov- 
ernment. 

Those which may be exercised concurrently and in- 
dependently by both. 

And those which may be exercised by the States only, 
until congress shall see fit to act upon the subject. 

The authority of the State then retires and lies in 
abeyance until the occasion for its exercise shall recur. 
Ex parte McNiel, 13 Wall. 240. Commerce is traffic, 
but it is much more. It embraces also transportation 
by land and water, and all the means and appliances 
necessarily employed in carrying it on. 2 Story on the 
Const., §§ 1061, 1062. 

The authority to regulate commerce ludged by the 
constitution in congress is within the last division of 
the powers of government above mentioned. Some of 
the rules prescribed in the exercise of that power must, 
from the nature of things, be uniform throughout the 
country. To that extent the authority itself must 
necessarily be exclusive, as much so as if it had been 
declared so to be by the constitution in express terms. 

Others may well vary with the varying circumstances 
of different localities. Where a stream, navigable for 
the purposes of foreign and inter-State commerce, is 
obstructed by the authority of a State, such exercise of 
authority may be valid until congress shall see fit to 
intervene. The authority of congress in such cases is 
paramount and absolute, and it may compel the abate- 
ment of the obstruction whenever it shall deem it 
proper to do so. A few of the cases illustrating these 
views will be adverted to. 

In Wilson v. The Blackbird Creek Marsh Company, 2 
Pet. 250, under a law of the State of Delaware, a dam 
had been erected across the creek. This court held 
that the dam was a lawful structure, because not in 
conflict with any law of congress. 

In Gilman v. The City of Philadelphia, 3 Wall. 728, 
the State of Pennsylvania had authorized the erection 
of a bridge over the Schuylkill river, in the city of 
Philadelphia. This court refused to interpose, because 
there was no legislation by congress affecting the river. 





The authority of congress over the subject was affirmed 
in the strongest terms. 

In the Wheeling Bridge Case, 18 How. 430, the bridge 
was decreed to be a nuisance, because congress “*had 
regulated the Ohio river, and had thereby secured to 
the public the free and unobstructed use of the same.”’ 
Congress subsequently legalized the bridge, and this 
court held the case to be thereby terminated. 

In Cooley v. The Board of Wardens, 12 How. 319, the 
validity of a State law, establishing certain pilotage 
regulations, was drawn in question. It was admitted 
by this court that the regulations were regulations of 
commerce, but it was held that they were valid, and 
would continue to be so until suspended by the action 
of congress. 

In Ex parte McNiel, supra, the same question arose, 
and the doctrine of the preceding case was re-affirmed. 

In The James Gray v. The John Frazier, supra, stress 
was laid upon the fact that there was no act of con- 
gress in conflict with the city ordinance in question. 

See, also, in this connection, Osborne v. ‘I'he City of 
Mobile, 16 Wall. 225. 

If the requirements of the statute here in question 
were, as contended by the counsel for the plaintiff in 
error, regulations of commerce, the question would arise 
whether, regarded in the light of the authorities re- 
ferred to, and of reason and principle, they are not 
regulations of such a character as to be valid until 
superseded by the paramount action of congress. But 
as we are unanimously of the opinion that they are 
merely police regulations, it is unnecessary to pursue 
the subject. 

The judgment of the. Supreme Court of Lowa is 
affirmed. — Legal Gazette. 





BOOK NOTICES. 


af orgs & te Ousta Om mon Pleas of New York 
City and Cou: se es es P. Daly, LL. D. Vol. IV. 
New York Baker, oorhis & Co. 1874. 


Chief Justice Daly has been on the bench now for 
nearly, or quite, thirty years, and it was an excellent 
thing for the profession when he undertook the series 
of reports which bears his name. These reports are 
models, and are not excelled in manner of reporting 
or mechanical execution by any series in the country. 
Among the more noticeable cases in the present volume 
is Green v. N. Y. Cent. R. R. Co., 583, wherein it is 
held that a “railroad company is not liable for a pas- 
senger’s baggage lost by a connecting steamboat line, 
even though the company has given a check for the 
baggage to the terminus of the steamboat line, unless 
the company have some interest in or control over the 
carriage of passengers by such boat line.’’ Also, 
Moody v. Leverich, 401, in which it was held that ‘“‘a 
servant, wrongfully discharged by his master, cannot 
wait till the expiration of the period for which he 
was hired, and then sue for his whole wages on the 
ground of a constructive service. His only remedy 
is an action for the breach of the contract of hiring.” 


Unies States District and Circuit Court Decisions. 
District J 


Ware, . Vol. Ill. By Geo. F. 
Portland: Loring, Short & Harmon. 1874. 


This volume of reports contains the last of the cases 
determined in the District Court of the United States 
for the District of Maine and Massachusetts, by the 
late Judge Ware, with some opinions of his in cases 
determined in the Circuit Court. The present volume 
is compiled by Geo. F. Emery, for several years clerk 
of the United States Circuit Court. The book con- 
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tains less than four hundred pages, of which about 
seventy-five are taken up by an appendix and the index. 
The appendix consists of the proceedings at the retire- 
ment of Judge Ware from the bench in 1865; the pro- 
ceedings and eulogies at the death of the Judge in 
1873, and a few “closing ’’ remarks, wherein it appears 
that “ while all properly may have been eager to twine 
a wreath of laurels for his fresh-made grave, one sprig 
at least, and that providentially the last, may well be 
added by G. F. E.’’—the compiler of this volume of 
reports. In looking over this book we are more im- 
pressed with the ability of the Judge than of the 
Reporter. Some of the decisions are given without 
any head-note atall. This may possibly arise from the 
fact that it was difficult to make a head-note to these 
cases on account of their dramatic character. But, 
unless it is necessary to make a good-sized volume, 
cases which cannot be abstracted or condensed into a 
head-note had better be left out. But there are many 
decisions of general value, and we can recommend 
the volume to the profession. 

General Railroad Laws of Ohio. By James A. Wilcox. Cin- 

cinnati : Robert Clark & Co. 1874. 

This book presents in a convenient form the laws of 
Ohio and of the United States relating to railroad 
corporations, together with notes of the Ohio decis- 
ions thereon. The volume contains over three hun- 
dred and fifty pages, and is really valuable to Ohio 
lawyersand laymen. There is one unfortunate mechan- 
ical blunder in the volume which we have before us, 
i. e., a portion of the text is gone and a portion of the 
index is giveninits place. It seems that the twentieth 
signature was left out. This may not occur in any 
other volume, however. The Ohio railroad commis- 
sioner has some pretty arbitrary powers and a pretty 
good position generally. His salary is three thousand 
dollars per annum, and he is furnished with an office, 
furniture, stationery and a clerk, together with the 
right of passing on all the railroads in the State free 
of charge, when in the performance of his duties. He 
has power to stop the running of all trains over 
defective tracks, bridges or other structures, and is 
withal quite a plenipotentiary. The Ohio railroad 
laws are more extensive and minute than those of 
almost any other State. 


Iowa Probate Manual. By A. N. Porter. Des Moines: Mills 
& Co. 1873. 


Mr. Porter, who is a member of the Des Moines Bar, 
has done a valuable service to the lawyers of Iowa in 
producing this manual containing the Probate and 
Homestead laws of that State, and an appendix of 
forms. Looking at the subject from this distance we 
should suppose that the book contains all that is neces- 
sary toa fair understanding of Probate law and prac- 
tice in that State, and is desirable next to a treatise on 
this important branch of law. 

———__.—__—__- 

A recent decision of the United States Supreme 
Court confirms the validity of 340,000 of Illinois town 
bonds issued in favor of the Illinois Grand Trunk Rail- 
road. Atown attempted to avoid paying interest on 
the bonds, alleging that they were illegally issued. The 
basis of the court’s decision was that no irregularity 
precedent to the issue, not even fraud on the part of 
the agents for the town, can vitiate the bonds in the 
hands of an innocent holder. The court applies the 
same rules to these bonds as are applied to commercial 
paper. 





COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on Tuesday, the 13th inst. : 

Judgments affirmed with costs— Crouch v. Parker; 
Riston v. Godet.— Judgments reversed and new 
trials granted, costs to abide event—The City of 
Cohoes v. Cropsey; May v. Walter; Sternberger v. Mc- 
Govern; Booth v. Powers; McGrath v. Clark; Vanne- 
man v. Powers.— Judgment modified by adding to 
the amount which the plaintiff is required therein to 
pay on the redemption, the sum of $225.14, and as so 
modified. Judgment affirmed without costs to either 
party — Terrett v. Crombie.—— Order denying motion 
for new trial affirmed and judgment modified, and as 
modified affirmed without costs to either party. Judg- 
ment to be settled by Judge Grover — Shuttleworth v. 
Winter (3 cases).—— Orders affirmed with costs —In 
the matter of the petition of Watson, to vacate assess- 
ments, etc.; Rose v. Post.—— Order reversed and ap- 
plication denied without costs—The American Life 
Insurance Co. v. Van Epps.—— Order reversed with 
costs and motion granted — Allis v. Wheeler.—— Order 
affirmed without costs — In the matter of the petition 


of Van Epps. 
—_>—_ 


CORRESPONDENCE. 


ANSWER TO “ A LEGAL PUZZLE.” 


I take issue with the writer of ‘‘ A Legal Puzzle,’’ on 
each and every point. 

It is unfortunate for the courts of law that Chang 
and Eng did not commit some crime, for the trial 
thereon would have been of the greatest possible in- 
terest. 

The authorities would make an “end of trouble ”’ on 
the part of both by the incarceration of either of the 
brothers. 

If ‘‘they”’ inclined toward crime, the commission 
thereof would have to be a mutual affair, and both, of 
course, be very properly punishable. But suppose 
Chang had committed assault, the Bobby could arrest 
him, and the kind hearted sheriff could allow Eng to 
accompany him. Bobby would not arrest Eng, on the 
contrary he perhaps would offer him the loan of his 
jack-knife and advise a dissolution of so disreputable 
a partnership. Therefore it would not be necessary to 
punish the innocent, especially as, unless severed, the 
so-called innocent would necessarily be an accomplice 
both before, during and after the fact, and punishable 
alike with the so-called offender. 

You could not have confined Eng as a witness, for 
he, by being ‘‘one flesh” with his other part, came 
under the rule of husband and wife. 

There being no innocent party, ‘justice’? would 
have been neither plus nor minus to its prisoner, if it 
took the whole animal. 

Eng might commit murder, certainly, and be hanged, 
and if Chang were so attached to him as to follow him 
to the scaffold, we could only say — Why be hanged to 
him! But this probably would not be necessary. See 
the celebrated decision in Sicily’s Reports, opinion of 
King, J., Dyonisius v. Damon & Pythias. 

Twins of this description are most desirable under 
all contingencies, as witness the anxiety of the medical 
faculty of the civilized world regarding these in ques- 
tion from their birth to their death, and the great 
value set on even their remains. THELTA, 
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ATTENDANCE OF WITNESSES. 
The opinion of Judge Mullin in Burden v. Pratt, 1 
N. Y. Sup. Ct. Rep. 554, to the effect that a party is not 
obliged to keep his witnesses in attendance until the 
close of the trial, does not appear to accord with that 
of Kent, J., in Alexander v. Byron, 2 Johns. Cas. 318- 
320, where, by holding that witnesses are not obliged to 
stay after the parties have declared they have done 
with their proofs, he obviously implies that they are 
to be kept in attendance till that time. 

Rocuester, N. Y. 
———__~>_—_—— 
NOTES. 


A curious picture of the administration of justice on 
the west coast of Africa is drawn by a correspondent 
of the London Times, writing from Free Town. He 
says that although nothing could be more unsuitable 
to the country than the practice and procedure of the 
English common law and equity courts, yet it is adopted 
there. There area chief justice and an assistant judge, 
whose combined salaries and allowances, with those of 
the officials immediately attached to the courts, ex- 
ceed £5,000 a year. Neither of these officials in the 
course of a year has as much genuine bona fide business 
before him as an English county court judge transacts 
in the course of a week. A little business is, however, 
artificially manufactured for them. A boxing match 
between two natives, both probably of the most limited 
means, will occupy for days the time of the Supreme 
Court. The declaration will contain half a dozen counts 
for assault and battery and for oral slander, these forms 
being varied as far as the skill of the pleader and the 
resources of Bullen & Leake will allow, and will proba- 
bly wind up with a count for the conversion of a cala- 
bash, thrown during the fray, worth, possibly, three 
pence. The usual method of legislating in this enlight- 
ened colony is for the legislative council, about once in 
every eight years, to pass a very short ordinance, enact- 
ing, ‘‘ That all laws and statutes which were in force 
within the realm of England on the —— day of —, 
not being inconsistent with any royal charter in force 
in this colony, or with any letter or letters patent, or 
order in council issued in pursuance thereof, or with 
any ordinance in force in this colony, or with any rules 
made in ‘pursuance of any such ordinance, shall be 
deemed and taken to be in force in this colony, and 
shall be applied to the administration of justice, so far 
as local circumstances will permit.” 


THE UNLAWFUL USE OF THE FLAG.— The house com- 
mittee of the judiciary have under consideration the 
resolution introduced by Gen. Butler, instructing it to 
inquire and report whether, under existing laws, the 
courts of the United States have adequate jurisdiction 
and authority to prevent and punish the improper use 
of the flag and national character of the United States 
on board merchant vessels upon the high seas or in for- 
eign ports; and, furthermore, to inquire and report if 
any, and if so, what additional legislation by congress 
is expedient or necessary to punish persons who fraud- 
ulently obtain, or illegally use, marine documents 
creating vessels of the United States, and to punish 
officers of the government who carelessly or corruptly 
issue such documents; and also to inquire and report, 
if any, and what legislation is needed to enable mili- 
tary, naval or consular officers of this government to 
seize on the high seas or in foreign ports vessels ille- 
gally assuming an American national character, and to 
send them within a judicial district for adjudication. 


J.L. A. 





LEGAL NEWS. 


The Governor of New Jersey has nominated Caleb 
S. Green as judge of the Court of Errors and Appeals. 


The Illinois Legislature has prohibited solitary con- 
finement in the State prison. 

Ex-Governor Noyes, of Ohio, is going to practice law 
in Cincinnati. 

The members of the Toledo bar gave a reception to 
Chief Justice Waite last week. 

Hon. Caleb Cushing has promised to be present at a 
farewell dinner tendered him by his old friends in 
Newburyport, Mass., before his departure for Europe. 

Among the American sojourners in Egypt recently 
were Mr. Lloyd Tevis, a wealthy Californian, and Mr. 
David Dudley Field. The Khedive expressed great 
interest in the latter’s international code. 

The President has signed the act providing for the 
busts of the late Chief Justices Taney and Chase, to 
be placed in the Supreme Court room; also, the act to 
abolish the office of deputy commissioner of internal 
revenue. 


Attorney-General Williams decides that the act of 
1871, providing that money paid into courts shall be 
deposited with assistant treasurers of the United 
States, does not apply to moneys in bankrupt cases, 
but those moneys are to be deposited according to the 
provisions of the bankrupt act and the rules of the 
court made under it. 


All the associate justices are in Washington, 
Mr. Justice Davis excepted. They are engaged in 
writing opinions to be delivered on the re-assembling 
of the Supreme Court on the 2d of March. There are 
on the docket about 400 cases, 150 of which, it is sup- 
posed, will be acted on before adjournment in the 
spring. The business is represented to be in an unpre- 
cedented state of forwardness. 


A question having been raised as to the legal right of 
a woman to hold the office of justice of the peace, 
the governor and council of Maine have called upon the 
Supreme Court, of that State, for their opinion, first, 
as to whether she has such a right now, under the con- 
stitution and laws; and, second, whether it is compe- 
tent for the legislature to authorize such appointment 
of a woman. 


The judiciary committee of the Maryland legisla- 
ture is listening to arguments in the case of Joseph 
W. Davis, convicted of murder, the legislature being 
asked to interfere to prevent the execution of the sen- 
tence. Counsel for Davis argues that it is competent 
for the legislature to pass a law to meet this special 
case, and the attorney-general contends that there is 
no constitutional power of review over the judiciary 
vested in the legislature. 


Since the commencement of the present term of 
the United States Supreme Court the call of the 
docket has progressed from cause No.1 to 200, and 
many of the cases have been finally disposed of by 
judgment. The judges have worked unremittingly 
now for over three months, and it is expected they 
will soon take a recess, to enable some of them to 
visit their families, and to afford an opportunity to dis- 
patch the business already accumulated. The new 
Chief Justice will take his seat on the re-assembling of 
the court. Thus re-enforced, the work will be propor- 
tionately lighter for each member of the Bench. 
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PAROL EVIDENCE IN EXPLANATION OF 
CONTRACTS. 

In the recent case of Dent v. N. A. Steamship Co., 
49 N. Y. 395, Rapallo, J., remarks in relation to evi- 
dence offered to explain an ambiguous contract: 
“Facts existing at the time of making the contract 
may, therefore, be properly considered for the pur- 
pose of interpreting this language; but no evidence of 
the language employed by the parties in making the con- 
tract can be resorted to, except that which is furnishef 
by the writing itself. The referee, therefore, properly 
excluded evidence of verbal agreements preceding 
the writing of the letter.” The case does not dis- 
close exactly to what this language applies. If only 
to previous agreements between the parties it may be 
sound; but if to negotiations relating to the agree- 
ment in question, we submit that the language ital- 
icized is in opposition to a long and almost unbroken 
line of adjudications, including several in the same 
court. We suppose no rule to be better settled than 
this: the conversations and acts of the parties to a 
contract, at and about the time of the making of the 
contract, as well as subsequent to the making of the 
contract, are admissible in evidence to show what 
sense the parties attached to any term or phrase used 
in the contract, which is in itself susceptible of more 
than one interpretation, or which, viewed in the light 
of the evidence explanatory of the subject-matter, the 
relations of the parties, and the surrounding circum- 
stances, may reasonably be susceptible of more than 
one interpretation. 

To substantiate and illustrate this proposition, we 
refer to the following cases in- which such evidence 
was received for such purposes: In Birch v. Depeyster, 
1 Starkie, 167, A. D. 1816, an action for ship freight, 
earned in respect of goods carried in the cabin; the 
defendant was to receive a stipulated sum in lieu of 
privilege and primage ; and the question being whether 
the contract prohibited the captain from using the 
cabin for carrying goods on his own account, evidence 
of a conversation between the parties before the 
agreement was entered into, in which the plaintiff 
stated that the defendant was to have the use of the 
cabin for himself, was admitted to explain the terms 
in question. In Wait v. Fairbanks, Brayton (Vt.) 77, 
A. D. 1817, parol evidence of the agreement and 
understanding of the parties was admitted to explain 
the term “good custom cowhide.” In Gray v. 
Harper, 1 Story, 574, A. D. 1841, parol evidence of 
the contemporaneous conversations of the parties was 
admitted to explain the term “cost.” Soin Walrath 


v. Thompson, 4 Hill, 200, A. D, 1843, conversations 
were admitted to explain “your account” in a guar- 
anty, and to show that it applied not to an existing ac- 





count, but to one subsequently contracted on the faith 
of the letter. In Hart v. Hammett, 13 Vt. 127, A. D. 
1846, an action on a contract for the sale of “ winter 
strained lamp oil,” it having been shown that this 
phrase signified sometimes sperm oil, and sometimes 
whale oil, the defendant was allowed to prove that 
he informed the plaintiff, at the time of the execution 
of the contract, that it was not for sperm oil. The 
court say: “In many cases an inference of intention 
is drawn from circumstances. If the intention of the 
parties is expressly declared, this should be regarded 
as far more satisfactory than to have the intention 
inferred; and evidence to this point cannot but be 
material and relevant to the inquiry.” In Norton v. 
Woodruff, 2 N. Y. 153, A. D. 1849, the court, holding 
that the terms in question were unmistakable, decided 
that neither the subsequent declarations nor conduct 
of the defendant were admissible, but concede that 
evidence of this character may be resorted to for the 
purpose of proving the sense in which particular terms 
were used by the parties. In Almgren v. Dutilh, 5 
N. Y. 28, A. D. 1851, an action for ship freight, proof 
of a conversation between the captain and defendants 
when in negotiation for the charter, was admitted to 
show that “necessary ” did not mean “ indispensably 
necessary,” Gardiner, J., remarking: “It did not go 
to vary the written agreement, but to prove by the 
acts of the parties the space which they esteemed 
necessary for the accommodation of the crew.” In 
Barrett v. Stow, 15 Til, 423, A. D. 1854, conversations 
of parties were admitted to show that “ building” in- 
cluded an ell. In Macdonald v. Longbottom, 28 L. J. 
N.S. Q. B. 293, A. D. 1859, aprior conversation of the 
parties was allowed to be proved to show that “ your 
wool” embraced some that the plaintiff had contracted 
to buy of others, as well as his own clip. C. J. Camp- 
bell says: “Is there any difficulty in admitting what 
passed at that conversation? I think that there is 
none. It is no part of the contract, and is not adding 
to or varying a written contract, but it is evidence 
which enables us to say what the contract referred to.” 
In Mumford v. Gething, 7 C. B. N. S. 305, A. D. 1859, 
in order to show that a contract was not void in re- 
straint of trade, evidence of a prior conversation of 
the parties was admitted to prove that “ground” 
was the “midland district.” In Ganson v. Madison, 
15 Wis. 144, A. D. 1862, contemporaneous declarations 
of the plaintiff’s agent to the defendant were allowed 
to be shown to explain the meaning of the word 
“team,” as to whether a two-horse or a four-horse 
team. In Blair v. Corby, 37 Mo. 313, A. D. 1866, 
where the inquiry was as to the meaning of 
“hard pan,” evidence of the express agreement that 
the contract was not to apply to indurated earth was 
held admissible. In Thorington v. Smith, 8 Wall. 
1, A. D. 1868, to show that “ dollars” meant Confed- 
erate dollars, proof of the contemporaneous agreement 
and understanding of the parties was adjudged proper. 
In Stoops v. Smith, 100 Mass. 63, A. D. 1868, an 
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action of contract against a trader in sewing machines, 
upon an agreement to pay for advertising charts, parol 
evidence of the plaintiff’s declarations at the time of 
its execution was held admissible to show that the 
charts were to be of cloth and posted in a certain 


way. The court say: “The terms of the negotiation- 


itself, and statements therein made may be resorted 
to for this purpose. If the previous nevotia- 
tions make it manifest in what sense they used and 
understood those terms, they furnish the best defi- 
nition to be applied in the interpretation of the con- 
tract itself.” In Swett v. Shumway, 102 Mass. 365, 
A. D. 1869, an action on a contract for the manufacture 
and delivery of horn chains, the plaintiff was allowed 
to prove that the defendant was informed and knew, 
at the time of its execution, that the chains manu- 
factured thereunder were to be partly made of hoof, 
horn being a general designation in the trade for 
chains made of either indiscriminately. The court 
said: “ Parol testimony of that which was in the 
minds of the parties, and to which their attention 
was directed at the time, may be given. It may be 
shown that a sample to which the terms of the con- 
tract are applicable, was exhibited or referred to in 
the negotiation, and other statements of the parties 
then made may be resorted to. The sense in which 
the parties understood and used the terms used in the 
writing is thus best ascertained.” In Goodrich v. 
Stevens, 5 Lans. 230, A. D. 1871, the question was as 
to the meaning of the words “his crop of flax.” In 
order to show that it was designed to embrace flax 
purchased by the vendor from others, as well as what 
he himself raised, it was held competent to adduce 
parol evidence of a conversation between the parties 
several weeks before the contract was drawn up, and 
also of like conversations on the day of its execution, 
just before and just after it was executed. The case 
of Field v. Munson, 47 N. Y. 221, A. D. 1872, although 
Tather inadequately reported, we judge to be an 
authority to the same effect. In that case there seems 
to have been a contract evidenced by certain letters. 
The contract “was not entirely intelligible,” observe 
the court, “ and the situation and relation of the par- 
ties toward each other, and the circumstances attend- 
ing the negotiation and sale of the starch were com- 
petent. Again, the circumstances proved, including 
the interview of the plaintiffs with Stevens on the subject, 
and preliminary to the sale, were parts of the res 
geste. The letters of the defendant, relating to the 
transaction, were competent against him as declara- 
tions or admissions.” 

In view of this line of decisions, we cannot believe 
that the Court of Appeals, in the Dent case, meant to 
decide quite what their language strictly considered 
would indicate, especially as none of the foregoing 
eases were alluded to, nor indeed was any authority 
cited except a section of Greenleaf’s Evidence. In- 


deed we do not see, considering the matter upon 
principle, how there can be any doubt of the correct- 





ness of these decisions. If extraneous facts may be 
considered in explanation of an ambiguity, in order 
to show the court what the parties had in their minds, 
we do not know why the still more certain index to 
their meaning, namely, their language, may not also 
be considered for the same purpose. The object of 
such evidence is elucidation of the meaning of parties, 
not contradiction of their purpose. The evidence is 
received, as C. J. Gibbs says in Birch v. Depeyster, 
“just as you would look into a dictionary in order to 
ascertain the meaning of a word,” and as Erle, J., 
says in Macdonald v. Longbottom, “it would not vary 
the contract nor would it add to it; it is not only the 
meaning of the plaintiff, but also of the defendant.” 


——_—¢9¢—_—__—— 
DEFAMATION. 


There is no other class of lawsuits that represent 
human nature in so despicable a light as actions of 
libel and slander. The earlier judges frowned upon 
and discouraged them. From that extreme we passed 
to the other, when the most enlightened judges of 
England held that truth was no excuse for a libel, but 
rather an aggravation; a state of the law to which 
Churchill refers when he says: 

“ By which it might be construed treason 
In man to exercise his reason, 
Which might ingeniously devise 
One punishment for truth and lies, 


And fairly prove, when they had done, 
That truth and falsehood were but one.” 


And of which Tom Moore sings: 


“ For oh! ’twas nuts to the Father of Lies 
(As this wily fiend is named in the Bible), 
To find it settled by laws so wise 
That the greater the truth, the worse the libel!” 

We have outlived both these eras, but actions of 
defamation are still too common. Happily we may 
say verdicts for damages are not. If it were other- 
wise, a bad-tempered man might, in one rash breath, 
blow away the fruits of a life-time of worthy toil, or 
an excitable editor “his quietus make,” so far as 
earthly possessions are concerned, “ with a bare bod- 
kin from a goose’s wing.” The history of literature 
assures us that the poets have done much toward cor- 
recting the law of libel, but it is to be suspected that 
they have also been greatly to blame for the preva- 
lence of suits for defamation. No counsel for a 
plaintiff in such an action, for two hundred years at 
least, has ever refrained from quoting to the jury: 

“ Good name in man and woman, dear my lord, 

Is the immediate jewel of their souls. 

Who steals my purse, steals trash ; tis something, nothing; 

"Twas mine, ’tis his, and has been slave to thousands ; 

But he that filches from me my good name 

Robs me of that which not enriches him, 

And makes me poor indeed.” 

Now as these, after all, are the sentiments of the 
greatest villain and hypocrite in fiction, and have 
become somewhat hackneyed, I would suggest to 
plaintiff’s counsel, in such case, to quote, instead, 
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this stanza from the Orlando Innamorato, from which, 
possibly, Shakespeare “ filched” his famous lines: 


“ The man who steals a horn, a horse, a ring, 

Or such a trifle, thieves with moderation, 

And may be justly called a robberling; 
But he who takes away a reputation, 

And pranks in feathers from another’s wing, 
His deed is robbery, assassination, 

And merits punishment so much the greater, 

As he to right and truth is more a traitor.” * 


It is to be noted, in this connection, that Shake- 
speare makes Iago also say: “As I am an honest man, 
I thought you had received some bodily wound; there 
is more offense in that than in reputation. Reputa- 
tion is an idle and most false imposition; oft got 
without merit, and lost without deserving; you have 
lost no reputation at all, unless you repute yourself such 
a loser.” Now, having a choice of views on the sub- 
ject from the lips of the same character of the same 
great poet, we might be puzzled; but if Shakespeare 
is to be considered as of any weight on the point, at 
least we may be permitted to doubt the expediency 
and propriety of allowing one whose reputation has 
been injured by another’s slander to salve his wounded 
honor by extracting a portion of the “trash” of that 
other’s purse. At any rate, the defendant’s counsel 
hereafter may offset one of Iago’s utterances against 
the other, and claim that he is not an authority against 
slander. It may be suspected, if Shakespeare ever 
was a lawyer, as some people incline to think, that he 
was peculiarly strong in slander cases, especially 
where his client was a woman. He makes out a 
piteous case for Hero, ‘‘done to death by slanderous 
tongues; and again for Imogen: 


“No, ’tis slander, 
Whose edge is sharper than the sword; whose tongue 
Outvenoms all the worms of Nile ; whose breath 
Rides on the posting winds, and doth belie 
All corners of the world ; kings, queens, and states, 
Maids, matrons, nay, the secrets of the grave 
This viperous slander enters.” 


This is, indeed, a good passage for the plaintiff’s 
attorney. 

We should certainly have an unquiet world if men 
were permitted to recover damages at pleasure for 
the wagging of wanton tongues, The son of Mac- 
lauren, the distinguished mathematician, felt aggrieved 
by Goldsmith’s statement, in his History of Animated 
Nature, that the senior Maclauren was subject to fits 
of yawning so violent as to render him incapable of 
proceeding in his lectures, and although the senior 
Maclauren and Goldsmith were both dead, yet the son 
bullied the publisher into canceling the offensive leaf. 
Dr. Johnson did not approve this course, but said, “it 
is of much more consequence that truth should be 
told than that individuals should not be made uneasy,” 
and declared that the ‘‘ uneasiness which a man feels 
on having his ancestor calumniated,” is “too nice.” ¢ 
This pious: son evidently thought that even if his 





* White’s Memoirs of Shakespeare, p. 37. 
+ Boswell’s Life of Johnson, vol. 3, p. 12, Pickering’s ed. 





father did open his mouth inordinately, that was no 
reason why other people should open theirs. 

Let us now look at some of the peculiarities, con- 
tradictions and absurdities of the adjudications on 
slander and libel. 

The common law is not very tender of woman in 
respect to defamation. This is probably for the rea- 
son that women themselves are always uttering 
slanders, and are practically as irresponsible as children 
for the consequences. When the millenium of women’s 
rights dawns, one of her rights will be to be sued for 
her defamations. Until then, however, there is no 
other of man’s oppressions that is so well adapted to 
cause the fair sex to lose their temper as the common- 
law rule of defamation of female character. Calling 
a woman a whore was not actionable except in the 
city of London, by reason of the custom there to cart 
those of “that name.”* This was a very fine dis- 
tinction. The custom of the city to hold such persons 
in reproach was nothing; the custom of carting, on 
the other hand, was something practical and tangible, 
that appealed to the British Bull sense, and to the 
common-law doctrine of the inviolability of the per- 
son. The custom itself has probably fallen into 
desuetude; otherwise the business of carting would 
be much more extensive and lucrative in the great 
and wicked city of London than we understand it to 
be. Instead of being carted, ladies of this description 
drive in fine carriages, and set the fashions for their 
more virtuous and poorer British sisters. Again: 
it is no slander to say of a spinster that she is in the 
family way, or that she has had a child,.f unless she is 
about to be married and loses her marriage in conse- 
quence, or suffers other pecuniary damage. Here, 
too, we see the solid sense of the founders of our laws. 
The false report that a young woman has given birth 
to an illegitimate child is only a contingent injury to 
her character, because, perchance, nobody would ever 
seek her in marriage, and unless somebody should 
want to marry her, the lapse would be venial; but if 
a pending marriage should actually be breken off by 
the report, why that is an unwarrantable interference 
with her market which the law will punish. This is 
so excellent that it is a great pity that the New York 
legislature should spoil it by enacting that words 
imputing unchastity to a woman shall be actionable 
in themselves. : 

When Falstaff called Dame Quickley “a woman,” 
she replied: “Who, I? I defy thee. I was never 
called so in mine own house before.” More recently 
it seems to be regarded more offensive to say of a 
woman that she is not a woman. Thus, calling a 
woman a hermaphrodite is not actionable.{ But this 
was said of one who taught a dancing school, and the 
court thought that her sex for this purpose was imma- 





* Robertson v. Powell, 2 Selw. N. P. 1224. 
+ Davis v. Gardiner, 4 Co. 16 b., p. 11. 
+ Weatherhead v. Armitage, 2 Levinz, 233. 
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terial. But in Ohio they are more particular about 
such matters, and have held the contrary.* 

Charges which have a tendency to exclude a man 
from the society of his fellows for physical reasons, 
are actionable in themselves. So an action lies for 
writing in a letter that the plaintiff had the itch and 
stunk of brimstone.t This is evident enough ; it tends 
to bring him into bad odor in society. The offense 
was not mitigated by the fact that the charge was in 
verse. But let us be accurate about the matter. If 
the charge had been that he had had the itch, and had 
stunk of brimstone; no harm would have come of that 
— the plaintiff would not be scratched from the rolls 
of good society, and his rank offense would have had 
time to diffuse itself in the air. See how luminously 
the law puts this doctrine: Charging a woman with 
having a venereal disorder is actionable, because it 
causes her to be shunned;{ but charging her with 
having had a venereal disorder is not actionable, 
because it is no reason why her company should be 
avoided. But now let us see how consistent the 
law is; words charging an act, the commission of 
which would subject the offender to punishment as 
for a felony, are actionable in themselves, without 
proof of actual damage. Now of course we should 
infer, if the charge is simply that the person had been 
to prison for stealing a horse, that this would not be 
slander, because the person charged would be in no 
danger of punishment, and “it is no reason why the 
company of a person so charged should be avoided.” 
But no! the law grows strict all of a sudden, and 
holds that an action will lie for saying of a plaintiff 
“he is a returned convict,” thongh the words import 
that the punishment has been suffered? | Now why 
this distinction between the convict and the man with 
the itch? The convict is not contagious; having 
once been apprehended he cannot be caught again; 
and wherein, therefore, is the immorality of the latter 
charge greater than that of the former? The law 
tries to get around this by saying that slander “is 
always for the loss of character, and not the danger 
of punishment.”{ Well, that’s what we always sup- 
posed. But is it, really? If it iss why make words 
charging a felony actionable, in themselves, while 
others, although imputing as deep moral degradation, 
are not? Old Coke had a more plausible explanation. 
Commend us to the ancients for ingenious injustice. 
He said: “There is this difference of scandal in the 
past tense, when it touches the mind and when it 
touches the body. If it be a scandal to the mind and 
affections, as perjury, felony, etc., then the mind that 
remains is slandered; but if it be of an accidental 





* Malone v. Stewart, 15 Ohio, 319. 

+ Villers v. Mouseley, 2 Wils. 403. 

+ Williams v. Holdredge, 22 Barb. 396. 

§ Carslake v. Mappledoram, 2 T. R. 473; Bloodworth v. Gray 
8 Scott N. R. 9. 

i Fowler v. Dowdrey, 2 M. & Rob. 119, 

Van Aukin v. Westfall. 14 Johns. 233. 





infirmity or disease of the body, it is otherwise, for 
none now will forbear his company, though he had 
the plague in times past.” * We fear Coke was and 
is practically right ; “none now will forbear his com- 
pany though he had” any disgraceful disease “in 
times past.” 

We may resume this subject hereafter. 

——e-e—_—__—_— 
CURRENT TOPICS. 

The professional press of England and the lay press 
of this country are commending the opening remarks 
of Lord Chief Justice Cockburn in summing up the 
Tichborne case. Refering to the frequent rebukes 
administered to Dr. Kenealy, counsel for the defense, 
the Chief Justice is reported to have said: “ When 
witnesses are misrepresented and their statements 
distorted ; when facts are perverted and when dates 
are set at naught, not for the purpose of argument, 
but in order to lay the foundation for foul imputa- 
tions and unjust accusations against parties and wit- 
nesses, and to send forth invective and foul slime 
wherewith to blacken the character of men whose 
reputations have hitherto been without reproach, it 
is impossible for the judge to remain silent.” No 
doubt the principle is here correctly stated. But it 
is, nevertheless, a delicate matter for the bench to 
decide when statements by counsel are made, “not 
for the purpose of argument,” but “to lay the founda- 
tion for foul imputations and unjust accusations.” It 
is quite in the power of the bench to interfere in such 
cases, under a mistaken discretion —so much is mat- 
ter of opinion and so little matter of fact. To pre- 
serve the “golden mean,” and permit counsel to go 
far enough and not too far, is a task which may not 
be quite so easy or clear of apprehension as the Lord 
Chief Justice seems to think. 


Chief Justice Cockburn thinks that, in the Tich- 
borne case, “the judges have been assailed by con- 
tinual disrespect and insult, and by covert allusions 
to Scroggs and Jeffreys, judges of infamous repute, 
but if the spirit of those judges had animated the 
present administrators of justice, the learned counsel 
would have been speedily laid by the heels.” This 
sounds very much like personal vindictiveness or 
judicial retaliation instead of language befitting the 
dignified and unimpassioned English bench, from 
which the words are reported to have proceeded. 
But his lordship declares that “there are no three 
judges on the bench to whom the liberty of the bar 
is more dear and sacred than to his learned brethren 
and himself.” ‘The bar is the most noble-minded 
and generous-spirited body in the world, and has 
never claimed the right to slander as one of their 
privileges, or considered the restraint of undue license 
an interference with their rights. Never, I trust, 
will slander be considered a weapon in their armory 





* Smith’s Case, Noy, 157. 
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to be used in their advocacy.” Here again the Lord 
Chief Justice is all right as to his principles, but as to 
whether he has correctly applied them in the case of 
Dr. Kenealy all the world may not be quite so well 
satisfied as the Chief Justice himself. Still it is well 
for a judge to speak as if he could by no possibility 
be wrong. It strengthens faith in his infallibility — 
perhaps. 


The colored people have obtained a decided triumph 
in a recent decision of the United States Supreme 
Court ( Washington, Alexandria and Georgetown R. R. 
Co. v. Brown). A United States grant to a railroad 
company contained a provision that “no person shall 
be excluded from the cars on account of color.” A 
colored woman having entered a car appropriated to 
women was requested to take a seat in a car appro- 
priated to colored persons, and on refusal she was 
ejected. The Supreme Court holds that the provision 
in the grant did not simply require the railroad com- 
pany to furnish passage to colored persons (for that 
was the common law on this point), but that the com- 
pany was bound to allow colored persons in cars 
where white persons are permitted, and that the 
colored woman was wrongfully ejected in this case. 
It is, perhaps, too soon to judge of the effect which 
this decision may have upon the construction of State 
laws, which attempt to annihilate the discrimination 
between white and colored people in respect to pub- 
lic privileges. The ground of the decision in the case 
above referred to was that the National Legislature 
intended to do more than assert the principles of the 
common law when it provided that ‘‘no person shall 
be excluded from the cars on account of color.” The 
intention was to provide against discrimination, 
according to the Supreme Court. 


Last year the New York legislature passed a law 
providing tuat “no citizen of this State shall, by rea- 
son of race, color or previous condition of servitude, 
be excepted or excluded from the full and equal 
enjoyment of any accommodation, advantage, facility 
or privilege furnished by licensed owners, 
managers or lesees of theatres or other places of 
amusement,” etc. Now, it is well settled that a ticket 
to a place of amusement is but a license, revocable 
by the keeper of the place of amusement. Did the 
New York legislature intend simply to declare the 
common law on this subject? By analogy to 
the decision in W., A. & G. R. R. Co. v. Brown, the 
legislature must have intended to confer some new 
right or annihilate some discrimination. But the 
ticket of any person, white or colored, is liable to be 
revoked by the keeper, at any time before the play 
has begun, without rendering himself responsible for 
any thing more than the amount paid for the ticket. 
How then can the keeper of a place of amusement, 
under the New York statute, be prohibited from 





refusing to sell a ticket to a colored person, or from 
refusing to admit such colored person on his ticket ? 
The keeper could so refuse any person. We do not 
see how the intention of the New York legislature, 
whatever it may be, in respect to places of amuse- 
ment, can be carried into effect, notwithstanding the 
decision in W., A. & G. R. R. Co. v. Brown. 


The regulation of gas companies in some minor 
respects has been attempted in the New York legisla- 
ture. A bill has been introduced into the assembly 
providing that when gas companies shall require 
deposits from consumers the companies shall pay 
interest on the deposit at six per cent, and place the 
amounts of the deposits, during the period which 
they are required, with some responsible bank or 
trust company. The bill further provides that no 
deposits shall be required of consumers owning the 
premises supplied with gas, and that no consumer 
shall be deprived of gas without notice of three days 
that his gas bill is unpaid. 


We are indebted to the courtesy of Senator Kel- 
loge, of the Judiciary Committee, for a copy of the 
decision of the United States Supreme Court in 
Tiffany v. National Bank of Missouri, which we pub- 
lish this week. The question adjudicated in that case 
bears strongly upon the power of States to subject 
national banks to usury laws. 

——_e)-e———— 
NOTES OF CASES. 

In Yeomans v. Contra Costa Steam Nav. Co., 44 Cal. 
71, an important question in the law of common car- 
riers was decided. Plaintiff was keeping bar upon 
the steamboat of defendants, under an agreement by 
which he was to pay them two hundred dollars per 
month for the privilege and use of the bar, etc. He 
also acted as agent for an express company, such 
company paying defendants a monthly rate for carry- 
ing packages and messenger over the route. De- 
fendants’ route consisted partly of a passage by 
steamboat and partly of a passage by railway. 
Plaintiff was injured by defendants’ railway engine, 
when on his way to take charge of the bar and the 
express matter. Held, that plaintiff sustained the 
relation of passenger to defendants, and not the rela- 
tion of employee. The court held that, even as bar- 
keeper, plaintiff was, in no sense, an employee of 
defendants. 


In Shea v. P.& B. V. R. R. Co., 44 Cal. 414, it was 
held that a street railroad company has only an equal 
right with the traveling public to the use of the 
street, with a few exceptions, which arise entirely 
from the fact that the cars are designed to run only 
on the railroad track, such as, that when an ordinary 
vehicle meets a car on its track it must give way to 
the car. The company is not authorized to run its 
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ears recklessly, carelessly or without reasonable pru- 
dence, and it is not per se contributory negligence on 
the part of a person to walk on the track instead of 
the space by the side of the track. A person is 
authorized to walk on the track, using reasonable 
care and prudence to avoid injuries. In Fash v. 
Third Avenue R. R. Co., 1 Daly, 149, it was held 
that, when a railroad is laid along a highway, travel- 
ers have the same right to walk upon it that they 
would have if the track was not there. If a sufficient 
sidewalk is provided, walking upon the track may be 
negligent, simply because walking in the center of 
an ordinary highway would be. Travelers have a 
right to ride or drive along the track, even though 
there is abundant room in other parts of the road. 


——+-+__. 


EXPERT TESTIMONY IN JUDICIAL PROCEED- 
INGS. 

The subject of expert testimony in judicial proceed- 
ings is attracting much attention, and justly so, on 
account of the increasing number of cases in which 
experts are called, and the uncertain and unsatisfac- 
tory state of our jurisprudence upon this subject. 
Prof. Ordronaux has an article in the American Jour- 
nal of Insanity for January, 1874, containing some ex- 
cellent remarks upon this important subject. He says: 
There is a growing tendency to look with distrust upon 
every form of skilled testimony, and to abandon it to 
the risks of polemical detraction and obloquy. Such 
fatal exhibitions of scientific inaccuracy and self-con- 
tradiction as have been presented to us in the cases of 
Huntington, Cole and McFarland, and later and less 
excusably still, in those of Shoeppe, Mrs. Wharton and 
George Francis Train, cannot but weaken public con- 
fidence in the value of all such evidence. If science, 
for a consideration, can be induced to prove any thing 
which a party litigant needs, in order to sustain his 
side of the issue, then science is fairly open to the charge 
of venality and perjury, rendered the more base by the 
disguise of natural truth in which she robes herself. 
In fact, the calling of experts has now come to be re- 
garded as the signal for a display of forensic pyrotech- 
nics, beneath whose smoke and lurid glare law, com- 
mon sense and unalloyed justice are swept away in a 
whirlwind of muddy metaphysics. Some remedy is 
called for, both in the interests of humanity and jus- 
tice. All writers upon evidence are forced to call 
expert testimony an exception to the ordinary forms 
which it assumes before courts, although offering no 
suggestions toward altering the rules of procedure 
governing its introduction and rendition. It is impos- 
sible to reconcile the duties of experts, with the posi- 
tion they are now constrained to occupy in courts, nor 
to accommodate the present rules of evidence to the 
ambiguous phases which theirs assumes. Under the 
Civil Law the expert was considered simply as an 
amicus curice, whose opinion was ex vi termini, a quasi 
judgment in the premises. Whatever may be said of 
the duty of courts to prevent experts from encroach- 
ing upon the province of the jury by pronouncing 
judgments in issues before them, it should never be 
forgotten that the calling of an expert to pass upon the 
merits of an issue joined, is an open confession of its 
i hensibility to a jury. They ask the expert 





for a ruling upon the physical law applicable to some 





dubious point just as they ask the court fora ruling 
upon the municipal law applicable to the point. Both 
the expert and the judge are judicial in their character 
and functions. The expert, being in no proper sense a 
witness, should have his status defined, should be free 
from alliances with either party and give his opinion 
only upon an agreed statement of facts. It has been 
an error to allow any one to be introduced before the 
jury as an expert without first putting him upon his 
voir dire to ascertain whether his competency agreed 
with his pretensions. There is much contradiction 
between courts in their opinion of the basis of qualifi- 
cations in experts. See Tullis v. Kidd, 12 Ala. 648; 
Emerson v. Lowell Gas-Light Co., 6 Allen, 146. 

In order to obviate the effects of such contradictions 
in the law of evidence, it would be well to remove all 
experts from the field of testimony and place them in 
that of arbitration, so far as any particular scientific 
question is to be decided. For this purpose, whenever 
such an one. arises, whose solution is material to the 
determination of the matters in dispute, let a feigned 
issue be made upon the point, and referred for judg- 
ment, upon evidence agreed upon, to three experts, 
one to be selected by each party litigant, and the third 
by the court, such experts to sit and determine at once 
the question in dispute, and their opinion to be re- 
ceived by the jury as conclusive of the issue tried by 
them. And with a view to secure economy in time 
from the application of these views to practice, coun- 
sel desiring to invoke the assistance of experts should 
be required to give notice to the court and opposite 
party of such intention, so that the scientific issue upon 
which their services will be required could be tried in 
advance, and the ordinary course of judicial proceed- 
ings at nisi prius not be interrupted by the interpola- 
tion of new and exceptional matter. We need not 
point out how much this would tend to simplify and 
abridge trials. 


+ 
ae 


NATIONAL BANKS AND USURY LAWS. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERY, 1873. 





TrIrFany, Plaintiff in Error, v. THE NATIONAL BANK 
OF THE STATE OF MISSOURI. 


By a statute of Missouri all persons, except banks of issue 
organized under the laws of that State, were allowed to 
receive ten per cent interest per annum, such banks of 
issue being restricted to eight per cent. Held, that a 
national bank organized in Missouri under act of Con- 
gress of June, 1864, did not unlawfully receive nine per 
cent interest. National banks may receive the rate of 
interest allowed to State banks of issue, and a higher 
rate, if natural persons are allowed to charge a higher 
rate. 


Error to the Circuit Court of the United States for 
the District of Missouri. 

Mr. Justice Strone delivered the opinion of the 
court. 

In an action like the present, brought to recover that 
which is substantially a statutory penalty, the statute 
must receive a strict, that is, a literal construction. 
The defendant is not to be subjected to a penalty 
unless the words of the statute plainly impose it. The 
question, therefore, is, whether the thirtieth section of 
the act of Congress of June 3d, 1864, relative to national 
banking associatiens, clearly prohibits such associa- 
tions in the State of Missouri from reserving and tak- 
ing a greater rate of interest than eight per cent, the 
rate limited by the laws of that State to be charged by 
the banks of issue organized under its laws. It is only 
in case a greater rate of interest has been paid than 
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the national banking associations are allowed to re- 
ceive that they are made liable to pay twice the interest. 
The act of Congress enacts that every such association 
“may take, receive, reserve, and charge on any loan or 
discount made, or upon any note, bill of exchange or 
other evidences of debt, interest at the rate allowed 
by the laws of the State or territory where the bank is 
located, and no more; except that where, by the laws 
of any State, a different rate is limited for banks of 
issue, organized under State laws, the rate so limited 
shall be allowed for associations organized in any such 
State under the act.’’ What, then, were the rates of 
interest allowed in Missouri when the loans were made 
by the defendants that are claimed to have been usuri- 
ous? It is admitted to have been ten per cent per 
annum, allowed to all persons, except banks of issue 
organized under the laws of the State, and they were 
allowed to charge and receive only eight per cent. 

The claim of the plaintiff is, that the general provis- 
ion of the act of Congress that national banking asso- 
ciations may charge and receive interest at the rate 
allowed by the laws of the State where they are located 
has no application to the case of these defendants, and 
that they are restricted to the rate allowed to banks of 
issue of the State, that is, to eight per cent. This, we 
think, cannot be maintained. The act of Congress is 
an enabling statute, not a restraining one, except so 
far as it fixes a maximum rate in all cases where State 
banks of issue are not allowed a greater. There are 
three provisions in section thirty, each of them enab- 
ling. If no rate of interest is defined by State laws, 
seven per cent is allowed to be charged. If there is a 
rate of interest fixed by State laws for lenders gener- 
ally, the banks are allowed to charge that rate, but no 
more, except that if State banks of issue are allowed 
to reserve more, the same privilege is allowed to na- 
tional banking associations. Such, we think, is the 
fair construction of the act of congress, entirely con- 
sistent with its words and with its spirit. It speaks of 
allowances to national banks and limitations upon 
State banks, but it does not declare that the rate lim- 
ited to State banks shall be the maximum rate al- 
lowed to national banks. There can be no question 
that if the banks of issue of Missouri were allowed to 
demand interest at a higher rate than ten per cent na- 
tional banks might do likewise. And this would be 
for the reason that they would then come within the 
exception made by the statute, that is, the exception 
from the operation of the restrictive words ‘“‘ no more”’ 
than the general rate of interest allowed by law. But 
if it was intended they should in no case charge a 
higher rate of interest than State banks of issue, even 
though the general rule was greater, if the intention 
was to restrict rather than to enable, the obvious mode 
of expressing such an intention was to add the words 
“‘and no more,”’ as they were added to the preceding 
clause of the section. The absence of those words, or 
words equivalent, is significant. Coupled with the 
general spirit of the act, and of all the legislation re- 
specting national banks, it is controlling. It cannot 
be doubted, in view of the purpose of Congress in pro- 
viding for the organization of national banking asso- 
ciations, that it was intended to give them a firm foot- 
ing in the different States where they might be located. 
It was expected they would come into competition 
with State banks, and it was intended to give them at 
least equal advantages in such competition. In order 
to accomplish this they were empowered to reserve in- 
terest-at the same rates, whatever those rates might be, 





which were allowed to similar State institutions. This 
was considered indispensable to protect them against 
possible unfriendly State legislation. Obviously, if 
State statutes should allow to their banks of issue a 
rate of interest greater than the ordinary rate allowed 
to natural persons, national banking associations could 
not compete with them, unless allowed the same. On 
the other hand, if such associations were restricted to 
the rates allowed by the statute of the State to banks 
which might be authorized by the state laws, unfriendly 
legislation might make their existence in the State im- 
possible. A rate of interest might be prescribed so 
low that banking could not be carried on, except at acer- 
tainloss. The only mode of guarding against such con- 
tingencies, was that which, we think, Congress adopt- 
ed. It was to allow to national associations the rate 
allowed by the State to natural persons generally, and 
a higher rate, if State banks of issue were authorized 
to charge a higher rate. This construction accords with 
the purpose of Congress, and carries it out. It accords 
with the spirit of all the legislation of Congress. Na- 
tional banks have been national favorites. They were 
established for the purpose, in part, of providing a cur- 
rency for the whole country, and in part to create a 
market for the loans of the general government. It 
could not have been intended, therefore, to expose 
them to the hazard of unfriendly legislation by the 
States, or to ruinous competition with State banks. 
On the contrary, much has been done to insure their 
taking the place of State banks. The latter have been 
substantially taxed out of existence. A duty has 
been imposed upon their issues so large as to manifest 
a purpose to compel a withdrawal of all such issues 
from circulation. In harmony with this policy is the 
construction we think should be given to the 30th sec- 
tion of the act of Congress we have been considering. 
It gives advantages to national banks over their State 
competitors. It allows such banks to charge such in- 
terest as State banks may charge, and more, if by the 
laws of the State more may be charged by natural per- 
sons. 

The result of this is that the defendants, in receiv- 
ing nine per cent interest upon the loans made by 
them, have not transgressed the act of congress, and 
consequently they are under no liability to the plain- 
tiff. 

The judgment is affirmed. 

Note. See National Ex. Bank v. Moore, 2 Bond, 170; Re- 
port of cases in U.S. Dist. Ct. for Southern District of Ohio, 
cited in Abbott’s U. 8. Digest for 1872, and, Bankrupt Reg. 
123; Citizens’ National Bank vy. Lansing, 8 Ju. Rep. Rec. 132, 
cited in 5 Abbott’s National Dig. 43, supra. 

—__-> o__- 
THE LAW’S DELAYS. 

Much has been said and written about ‘‘ The Law’s 
Delays,’’ and much fault found thereat; and in truth, 
there is no donbt that they have been many and griev- 
ous. And it is equally clear that the blame is, in a 
great degree, to be laid at the door of the ministers of 
justice themselves, that ancient and honorable, learned 
and wise guild, called The Bar. To this body it is 
charged, and we cannot wholly deny the justice of 
the accusation, that redress for injuries is often de- 
layed beyond patience or reason, and when at last ob- 
tained, is incomplete and expensive. We say the 
truth of this we cannot wholly deny, for the members 
of the Bar not only wait at the altar of Justice, but 
they are her exclusive ministers, so that no one can 
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approach the sacred shrine except mediately through 
one of her favored class. 

But, while we frankly admit that these delays exist, 
and are, ina high degree, injurious, we emphatically 
deny the assertion or implication that they are encour- 
aged or fostered for sinister motives; and, least of all, 
for the love of gain, which is the one to which they are 
most commonly attributed by the thoughtless vulgar. 
On the contrary, and that is our present purpose to 
show, no class or individuals suffer so much in pocket 
from The Law’s Delays as the lawyers themselves; and 
no class or individuals have so much to gain from the 
dispatch of legal business as they. It should, there- 
fore, be the aim and effort of every member of the Bar 
to take away this reproach of our order. A few con- 
siderations will make this plain. 

When a law suit is resolved on, it is usually in the 
heat of outraged feelings, or the smart of recent in- 
jury. Then it is that speedy redress is valued and 
sought, and if not soon obtained it will neveragain be 
so highly prized; for, in the mind of every ardent 
suitor, justice delayed is justice denied. And, in truth, 
it is so in a far greater degree than many suppose; and, 
in nine cases out of ten, if a pie poudre court could be 
held in every instance, and justice administered on the 
spot, it would be better for all, except the wrong-doer, 
and often eventually for him; for when offenses or in- 
juries go unpunished, even for a time, the temptation 
to repeat them is greatly increased. 

But the sense of injury is weakened or lost in the 
lapse of time; the annoyance and labor of the prose- 
cution wearies the mind and fatigues the body; ex- 
penses accumulate, and the calculation of profit or loss 
supervenes, and the present outlay, which is sure and 
tangible, is weighed against the future income, which 
is uncertain and speculative, and what is seen out- 
weighs what is not seen. Interestin the result lags, or 
is lost altogether. The suitor, tired and disheartened, 
or busied in other pursuits that promise a speedier and 
better reward, is ready for a compromise certainly, or 
a discontinuance probably; and, at last, Justice is 
mocked by a half-satisfaction, or no satisfaction at all. 
And is it any wonder the suitor and client is disap- 
pointed, dissatisfied and disgusted with The Law’s 
Delays? And is it strange he demurs to pay a liberal, 
oreven a moderate fee? He very naturally asks, 
What for? What advantage have I gained? He does 
not stop to think or acknowledge what toil, mental 
and physical, has been expended in the preparation of 
his case by his faithful and laborious lawyer. He has 
neither time nor inclination for that. He only remem- 
bers his disappointment and feels his loss, and hates 
his attorney. His loss is considerable, no doubt, but 
it is not half so great as that of the lawyer who has 
had charge of his unfortunate case. He has only lost 
his money, but the other his reputation and his money. 
It may be said, what the plaintiff loses the defendant 
gains. Not always; and, supposing him to be the 
wrong-dver, is it right he should? Is it not an encour- 
agement, as well as a premium, to outrage? 

Again, while the cause sleeps, the parties die, and 
widows and heirs suffer in consequence of their im- 
perfect knowledge of facts, and inability to properly 
prosecute or defend their rights. So of the witness, 
who may die or remove with the same result. These 
are the principal losses accruing to the client; but the 
lawyer loses labor, money and reputation. The last, 
though incidental, is real and manifest, and need not 
be dwelt upon, but the loss in labor is not always so 








apparent. It is incurred in this way: While the case 
is fresh, the evidence at hand, and the client ardent 
and zealous, it is comparatively easy to prepare a cause 
for trial. Taken at its tide, if it do not lead to for- 
tune and to fame, it will, at least, lead as near them as 
ever again. But let this spring-tide of fresh memory 
and surging zeal abate and ebb, and if the cause be not 
stranded altogether,’it will require much additional 
toiling at the oars to keep it afloat and pilot it safely 
into the desired port of success. The toil will be 
double; the reward no more. To a lawyer in practice 
time is pre-eminently money, and every hour needlessly 
spent in labor that might have been avoided, if done 
at the proper time, is money wasted. 

From these considerations — and many more might 
be urged —it seems plain the greatest losers by The 
Law’s Delays are the lawyers themselves, a fact that 
we would especially press on the consideration of the 
younger members of the Bar, who, in our opinion, can 
adopt no surer method of success than the prompt 
dispatch of their cases. 


Dover, Delaware. 
J. ALEXANDER FULTON. 
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COURT OF APPEALS ABSTRACT. 


CONTEMPT OF COURT — REFEREE — APPEAL. 


1. The duties of a referee appointed in a foreclosure 
suit to sell the mortgaged premises are ministerial in 
their nature. He cannot vary the judgment in pre- 
scribing the terms of sale, nor relieve himself thereby 
from the performance of his duties. If he pays over 
money in disregard of the directions in the judgment, 
he does so at his peril and in his own wrong. People 
ex rel. Day v. Bergen. Opinion by Allen, J. 

2. The remedy of a party aggrieved by an order 
within the jurisdiction of the court, but improvi- 
dently or erroneously granted, is by an application to 
vacate it or by appeal; it cannot be reviewed upon an 
application to punish for disobedience of it; so long as 
it remains in force, it is the duty of all parties to obey 
it. So also if facts existed at the time of granting the 
order which would have authorized a modification of 
it, but which were not then disclosed, or if such facts 
occur subsequently, they will not avail as an excuse for 
not obeying the order inthe former case. That should 
have been presented on the application. In the latter 
case they can only be used upon application to modify 
theorder. An order cannot be nullified or modified by 
indirection upon allegations in answer to an alleged 
contempt for disobedience thereof, nor is ita defense 
in proceedings to punish for contempt that an appeal 
has been taken from the order disobeyed. If the pro- 
ceedings have not been stayed the party has a right to 
take every step for the enforcement of his civil remedy 
the same as if no appeal was taken. Ib. 

3. It is no objection to an order adjudging a party 
in contempt that the court suspends final action for a 
period to enable such party to comply with the origi- 
nal order, or to perform any act as a substitute for 
such compliance. This does not deprive the court of 
jurisdiction, or prevent a final decision upon the 
merits, and the party cannot complain that an oppor- 
tunity has been offered him to purge the alleged con- 
tempt. Ib. 

4. On an appeal from the order punishing for con- 
tempt the party in contempt cannot have the benefit 
of a compliance with the suggestion of the court made 
upon such suspension of the final decision, where such 
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compliance was not shown upon the motion. If he 
has any claim, founded upon such action, to be absolved 
from the contempt he should apply to the court for 
relief. Ib. 

FIRE INSURANCE. 

1. Action upon a policy of fire insurance, issued by 
defendant to plaintiffs, upon certain machinery used 
for rectifying spirits, which contained a clause ex- 
empting the company from liability for losses ‘‘ caused 
by lightning or explosion of any kind, unless fire en- 
sues, and then for loss or damage by fire only.”’ Va- 
pors from the works came in contact with the flame 
of a lamp, and an explosion ensued which nearly 
destroyed the building and machinery; a fire resulted 
which occasioned some damage, but slight compared 
with that caused by the explosion. Held, that defend- 
ant was not liable for the loss occasioned by the explo- 
sion. Briggs et al. v. N. A. Mer. Ins. Co. 

2. It seems that had the building been on fire, and in 
the course of the fire an explosion had occurred, that 
the rule might be different. Ib. 

MARRIED WOMAN — PROMISSORY NOTE. 

1. This was an action upon a promissory note signed 
by the defendants, who were husband and wife. 
Plaintiff ’s evidence tended to show that the wife con- 
tracted to purchase a vinegar factory, intending to 
engage in the business of manufacturing vinegar. 
Plaintiff acted as her agent in making the purchase, 
and at the solicitation of the husband (acting for him- 
self and wife) loaned them money to be applied, and 
which was applied in part payment for the factory. 
The property was conveyed to the wife, who com- 
menced the business as contemplated. The note was 
given for the meney loaned and for plaintiff’s services. 
The court directed a verdict forthe wife. Held, error; 
that the evidence tended to establish the wife’s lia- 
bility, and should have been submitted to the jury. 
Trecking v. Rolland, impleaded, ete. Opinion by An- 
drews, J. 

2. The powers given toa married woman under the 
married women’s act of 1860 (chap. 90, laws of 1860), 
includes the power to borrow money and to purchase 
upon credit property real or personal, necessary or 
convenient for the purpose of commencing, as well as 
the power to contract debts in the prosecution of the 
trade or business after it has been established. Ib. 

3. In an action upon contract against a married 
woman, a general complaint as against a feme sole is 
proper. If the contract is not one she is authorized to 
make, the objection should be taken by answer. Ib. 


MORTGAGE — LIS PENDENS. 


1. This action was for the foreclosure of a mortgage 
upon four lots in the city of New York, upon which 
were unfinished buildings. Before the mortgage was 
executed, the department of buildings, under chapter 
625 Laws of 1871, filed a lis pendens affecting the prem- 
ises. An order of the court of Common Pleas was 
entered, on consent, canceling this lis pendens, and the 
mortgage was then executed. The notice of pendency 
of this action was filed prior to September 28, 1872; 
prior thereto the department of buildings had filed 
another lis pendens for an alleged violation of the 
building act, and they were made parties defendant in 
the foreclosure action. The complaint alleged that their 
lien or interest was subsequent to plaintiff’s mortgage, 
and prayed that it be foreclosed. Judgment was taken 
by default against the department; and January 29, 
1873, the premises were soldunder the judgment, in 





four parcels. F., who purchased one of the parcels, 
refused to complete his purchase because of another 
claim and lis pendens of the department of buildings, 
which appears to have been filed December 23, 1872, 
after judgment in this action, in proceedings com- 
menced by said department under said act, in the New 
York Common Pleas, against T., to compel him to 
make safe and secure two of the buildings on the lots, 
including the one in question. T., was at the time 
owner of the property. A precept was issued therein, 
under section 38 of said act, January 10, 1873, before 
the foreclosure sale, to the superintendent of buildings, 
commanding him to repair and secure one of the 
foundation walls of the building on the lot bid off by 
said purchaser. No work was done on it until after 
the foreclosure sale, and plaintiff was not made a party 
to the statutory proceedings. The department of 
buildings claims a lien for the expenses of the work 
done and costs, and the purchaser insisted that the 
amount should be allowed to him and deducted from 
the sum bid by him for the lot. Held, that the lien of 
the judgment under said act does not affect the lien 
of the prior mortgage, nor does the provisions of sec- 
tion 33 of said act, which declares that the lien of the 
judgment may be enforced, notwithstanding the 
premises may be transferred after the filing of the 
notice of lis pendens inthe action, include a judicial 
sale upon foreclosure of the prior mortgage. Mitchell 
v. Smith et al. Opinion by Grover, J. 

2. Judgments under this act are like other judg- 
ments, subject to all prior liens, and sales upon such 
prior liens have the same effect thereon. Ib. 

8. A construction of a statute which discharges and 
impairs the lien of a mortgage, by proceedings to 
which the mortgagee is not a party, and of which he 
has no notice, will not be adopted unless clearly re- 
quired by the language of the act. Pb. 


PROFESSIONAL SERVICE— EVIDENCE OF EXPERTS. 


1. Action to recover for services alleged to have been 
rendered by plaintiffs, as attorneys and counselors at 
law for defendant, and upon his employment. Plain-' 
tiffs had been educated in the legal profession, and 
were partners in the practice thereof. They were 
employed by defendant to conduct and defend for him 
a case inthe United States District Court. They were 
both admitted to practice in several State courts, but 
only one was thus admitted in the United States Dis- 
trict Court, the other was legally entitled to be so 
admitted, and did in fact practice therein. They ren- 
dered valuable services for defendant. Held, that de- 
fendant having bargained for the services, and having 
received them, should pay for the value thereof, unless 
there was some statutory provision or a rule of the 
court prohibiting plaintiffs from arecovery. Also held, 
that even if there is a statute or rule prohibiting a re- 
covery, unless there has been a formal admission, that 
plaintiffs being partners, and one of them having been 
admitted, they may recover in a joint action for such 
services. Harland et al. v. Lilienthal. Opinion by 
Folger, J. 

2. Upon the question of the value of the services, 
evidence of the nature and importance of the contro- 
versy, what results hung upon it in other matters, and 
how other matters affected it and increased its gravity, 
was proper. It was within the discretion of the court 
to reject the questions put to one of the plaintiffs, upon 
cross-examination, who was called as an expert to speak 
of the value of professional services, as to the income 
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derived by him from the practice of his profession. 
This testimony has not so direct a bearing upon the 
question of the capacity of the witness, to speak as an 
expert, as to give defendant a right to it. Ib. 


REAL ESTATE— CONSTRUCTION OF STATUTES — TITLE. 
This action was brought to recover the possession 
of certain logs cut by defendant and removed by him 
from lands to which plaintiff claimed title under a 
deed from the comptroller, dated March 27, 1862, who 
sold the land in November, 1859, for the taxes of the 
years 1851, 1852 and 1853. Defendant produced papers, 
identified as the original assessment rolls of the town 
for those years, to which were attached certificates in 
the form prescribed by the law prior to the act of 1851 
(chap. 176, Laws of 1851), but no affidavit in the form 
prescribed by that act. Held, that the lack of verifi- 
cation made all the subsequent proceedings a nullity, 
that plaintiff acquired nothing by his deed, and could 
not maintain his action. To maintain such an action 
plaintiff must show that he was in the actual or con- 
structive possession of the land when the severance 
occurred. That the statutory presumption (§§ 63-65, 
chap. 427, Laws of 1855) of the validity of a title 
founded upon a deed of the comptroller of lands sold 
for taxes may be met and overthrown by evidence of 
any irregularity in the proceedings. Johnson v. El- 
wood. Opinion by Andrews, J. = 


SALE— BREACH OF CONTRACT — TENDER. 


Action to recover the contract price of a quantity of 
copper. It appeared that on March 6, 1869, plaintiff 
contracted to sell defendants 50,000 pounds of copper, 
to be delivered upon a day specified, upon payment of 
the price agreed upon. On the day named for the de- 
livery plaintiff tendered to defendant warehouses re- 
ceipts of 49,966 pounds of copper, and offered to pay 
the warehouse charges or deduct them from the pur- 
chase price, and also offered to deliver the copper itself 
if required. He had. other copper, more than enough 
to make up the full amount contracted for. Defend- 
ants did not object to the mode of tender, nor to the 
amount tendered, but declined to accept a delivery 
upon the ground that they could not pay. Held, that 
the mode of tender was sufficient, and any objections 
thereto, and to the amount tendered, were waived. 
Also held, that to constitute a valid tender under an 
executory contract for the sale of chattels the law 
only requires such acts as are practicable according to 
the character of the thing tendered and the nature of 
the business If the articles are ponderous and bulky, 
a manual delivery is unnecessary. Also held, that 
upon a valid tender of specific chattels under an ex- 
ecutory contract of sale, the right of property passes 
to the vendee, at whose risk it is retained by the 
vendor. Upon the refusal of the vendee to accept and 
pay the price, the vendor, upon proper notice, may sell 
the property and recover the difference; or he may sue 
for the difference between the contract and the actual 
price, in which case he elects to retain the property as 
his own; or he may sue forand recover the contract 
price, in which case he holds the property as trustee 
for the vendee, and is bound to deliver it whenever 
demanded, upon payment. Hayden v. De Mets et al. 
Opinion by Church, Ch. J. 


STATUTE OF LIMITATIONS — EXTENSION OF TIME. 

This action was commenced to recover a balance 
alleged to be due upon a promissory note for $293, 
dated March 31, 1853. Defendant interposed the de- 








fense of the statute of limitations. It appeared upon 
the trial that in April, 1857, defendant delivered to W., 
plaintiff’s intestate, a promissory note made by J. M. 
D. and A. D., for $100, payable January 1, 1858, and 
took a receipt therefor, stating in substance that the 
same was to be applied on their note when collected. 
Upon the note so transferred payments of interest 
were made to W. from time to time, and the principal 
was paid in November, 1863. Defendant was not pres- 
ent and had no knowledge of this payment. Held, that 
defendant was not bound by the payment, and no ac- 
knowledgment to pay could be implied therefrom, and 
the action was barred by the statute of limitations. 

Also held, that the reason of the rule that part pay- 
ment of a debt enlarges the time within which an ac- 
tion can be brought thereon is, that such payment is 
an acknowledgment by the debtor of his liability for 
the whole debt, and from this acknowledgment a new 
promise to pay is implied, dating from the time of the 
part payment. To bring a case within the reason of 
the rule the payment must be made by the party to be 
charged, or by one authorized to make a new promise 
on his behalf for the residue. Harper, adm’r, etc., v. 
Fairley. 

WAREHOUSEMAN — BANKRUPTCY. 

Action to foreclose plaintiff's lien, as warehouseman, 
for the storage of a caloric engine and machinery ap- 
purtenant thereto, and fora personal judgment against 
defendants for any deficiency after the sale of the 
property and an application of the proceeds. The 
property was delivered to plaintiffs to be stored, De- 
cember 29, 1865, under an agreement that they were 
to be paid a reasonable compensation for the time of 
storage. Defendant Peasant pleaded in bar of his per- 
sonal liability his discharge in bankruptcy, obtained 
upon his petition, filed December 10, 1869. Plaintiffs 
obtained judgment, at special term, to foreclose their 
lien and sell the property, and for the deficiency, if 
any should arise, of plaintiff’s claim that accrued after 
the date of the discharge in bankruptcy. Defendant 
Peasant appealed from the latter portion of the judg- 
ment to the general term, which reversed the special 
term judgment to that extent, and plaintiffs appealed 
to this court, Held, that the judgment of the general 
term should be reversed, and that of the special term 
affirmed. That a discharge in bankruptcy is limited 
in its operation to those debts and claims which, by 
the bankrupt act, are make provable against the estate 
of the bankrupt, and which exist at the time of the 
filing of the petition. It does not operate upon con- 
tinuing contracts, so as to exempt the bankrupt from 
liability for benefits derived by him therefrom after 
the filing of his petition. Robinson et al. v. Peasant 
impleaded, etc. Opinion by Rapallo, J. 
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In the case of Days v. Micon et al.,the Supreme 
Court of the United States decides that, in the pro- 
ceedings in confiscation against the property of Judah 
P. Benjamin, of Confederate notoriety, there was not 
sufticient notice to Benjamin’s mortgagees, and there- 
fore affirm the judgment below, sustaining the title of 
the mortgagees as against Day, the purchaser, under the 
proceedings, and in the case of Bongree v. John Slidell, 
also known in Confederate history, and others, the de- 
cision affirms the judgment below, holding that the 
confiscation of the property of Slidell passed only a life 
estate, and did not affect the title of his children as 
heirs. 
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NOTES OF RECENT ENGLISH DECISIONS. forthwith to sign the conditions and a draft lease. The 


BOTTOMRY. 

Master’s wages: marshaling of assets. —The master 
of a French lugger executed bottomry bonds on ship, 
freight, and cargo, and bound himself personally by the 
bonds. The ship arrived at her port of destination, 
and the bonds were indorsed to the owners of the cargo, 
who instituted a suit against ship, freight, and cargo, 
to enforce payment of the bonds. The master after- 
ward instituted a suit against the ship and freight for 
wages. The proceeds of the ship were insufficient to 
pay the bonds; but the proceeds of the ship, together 
with the freight and the value of the cargo, were suffi- 
cient to pay the bonds as well as the wages of the 
master. Held, that the master was entitled to have 
his wages paid out of the proceeds of the ship before 
any portion of that fund was appropriated to the pay- 
ment of the amount due on the bonds. The Eugenie, 
Law Rep., 4 Ad. 123. 

CONTRACT. 

1. Consideration: acceptance of tender.— The plaintiffs 
advertised for tenders for the supply of stores for a 
period of twelve months. The defendant sent in a ten- 
der to supply the stores required for the period named, 
at certain fixed prices, ‘‘in such quantities as the com- 
pany’s store-keeper might order from time to time,” 
and the plaintiffs accepted his tender. Held, that there 
was a sufficient consideration for the defendant’s prom- 
ise to supply the goods, although there was no binding 
contract on the part of the company to order any. 
Great Northern Railway Company v. Witham, Law 
Rep., 9 C. P. 16. 

2. Contract between subscribers to a charity to vote for 
a candidate: consideration: agreement against public 
policy. — The plaintiff and defendant were both sub- 
scribers to a charity, the objects of which were elected 
by the subscribers who had votes proportioned in num- 
ber to the amount they had subscribed. They ex- 
pressly agreed that if the plaintiff would give twenty- 
eight votes for an object of the charity whom the de- 
fendant favored, the defendant would at the next 
election give twenty-eight votes for such object of the 
charity as the plaintiff should then favor. Held, that 
there was a legal consideration for the defendant’s 
promise, and that the agreement was not void as against 
public policy. Bolten v. Madden, Law Rep., 9Q. B. 55. 

8. Construction of mercantile contract : credit of ** from 
six to eight weeks.’’—On a sale of goods, the invoice 
expressed that they should be paid for in ‘‘ from six to 
eight weeks.’’ The sale took place on the Ist of May, 
and the action for the price was commenced on the 
18th of June. At the trial the judge left it to the jury 
to say what was the mercantile meaning of the expres- 
sion ‘“‘from six to eight weeks;’’ and they found that 
the action had not been brought prematurely. The 
judge, being of the same opinion, directed a verdict for 
the plaintiff. Held, upon the authority of Alexander 
v. Vanderzee, Law Rep., 7 C. P. 530, that the question 
was properly left to the jury, and the verdict right. 
Ashforth v. Redford, Law Rep., 9 C. P. 20. 

CORPORATION. 

Common seal: mutuality: executory contract: part 
performance: ratification. — The plaintiffs, a municipal 
corporation and local board, on the 17th of July, caused 
certain tolls to be put up for letting by auction, under 
conditions by which the purchaser was immedi- 
ately on the fall of the hammer to pay a month’s rent 
in advance, and to producé two sureties, who were 





defendant was the highest bidder at the auction, and 
was declared the purchaser, and he paid a month's rent 
in advance, and signed an agreement to become lessee 
indorsed on the conditions; but he did not then, nor 
at any subsequent time, produce two sureties; and the 
plaintiffs ultimately, in pursuance of the conditions, 
determined the contract and sold the tolls at a loss. 
The contract was not executed by the plaintiffs under 
their common seal, nor signed on their behalf by 
any person authorized under seal to do so. After 
the sale, the plaintiffs on the 7th of August, by resolu- 
tion, which was entered on the minutes under seal, 
adopted the report of a committee, to the effect that the 
tolls had been put up to auction, and that the defend- 
ant had become the purchaser at a rent of 3501. and had 
paid a deposit of 291. 3s. 4d. Before this, however, the 
defendant had, on the 4th of August, written to the 
plaintiffs saying that he could not carry out his con- 
tract, and asking for a return of the sum paid. In an 
action brought against the defendant to recover dama- 
ges for the breach of his agreement to take the tolls: 
Held, that the contract was one that required to be 
made under the plaintiffs’ common seal; that not hav- 
ing been sealed by the plaintiffs, nor signed by any per- 
son authorized under seal by them to do so, the defend- 
ant was not bound by it; that the payment of a month’s 
rent in advance was not such a part performance as 
would have bound the plaintiffs in equity specifically 
to perform their agreement; and that the resolution of 
the 7th of August (even assuming it to be a ratification 
under seal of the contract) came too late. Mayor of 
Kidderminster v. Hardwick, Law Rep., 9 Ex. 138. 
LANDLORD AND TENANT. 

Agreement to pay compensation for damage from 
ground game: *‘ fair and 1 ble comp tion:”’ ar- 
bitration clause. —The defendant agreed with the plain- 
tiffs, his landlords, that he would keep upon the premi- 
ses demised such a number only of hares and rabbits 
as would do no injury to the trees or plantations of the 
plaintiffs, or their growing crops, or the growing crops 
of their tenants, and in case he should keep such a num- 
ber as should do injury, would pay the plaintiffs a fair 
and reasonable compensation. In an action brought 
for a breach of this agreement, the defendant pleaded 
that ‘‘ one of the terms of the tenancy was that, in case 
of any such injury, the defendant would pay a fair and 
reasonable compensation, the amount of such compen- 
sation, in case of difference, to be referred to two arbi- 
trators or an umpire; that a difference arose, and that 
no arbitrators or umpire were appointed, and no award 
made.” On demurrer, held, a good plea. Dawson v. 
Lord Otho Fitzgerald, Law Rep., 9 Ex. 7. 

MINES. 


Mines regulation act (23 & 24 Vict., c. 151), ss. 10, 22: 
non-observance of rules: liability of mine owner for de- 
fault on the part of his servants: penalty: construction 
of penal statute. —By the 10th section of the Mines 
Regulation Act (23 & 24 Vict., c. 151), it was provided 
that certain general rules should be observed in every 
coal mine by the owner and agent thereof; and among 
those rules was one providing that, whenever safety 
lamps were required to be used, they should be first 
examined and safely locked by a person or persons duly 
authorized for that purpose. The 22d section of the 
act imposed a penalty on the owner or agent if, through 
the default of such owner or agent, any of the general 
rules, the provisions of which ought to be observed by 
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them, were neglected or willfully violated. The owner 
of amine appointed a competent person to examine 
and lock the safety lamps required for use in the mine, 
but such person delivered out certain safety lamps to 
miners for use in the mine unlocked. Held, that in 
the absence of any personal default on the part of the 
owner, he was not liable to a penalty in respect of the 
act of the person so employed by him. Dickenson v. 
Fletcher, Law Rep., 9 C. P. 1. 


PROBATE DUTY. 


Absolute trust for the conversion of land: heir taking 
undisposed-of interest in realty. — When a will contains 
an absolute trust for the conversion of land, and, by 
reason of the failure of the limitations of the proceeds 
contained in the will, the testator’s heir takes the un- 
disposed-of interest, he takes it as money, and on his 
death probate duty is payable upon it, although the 
land still remains unsold. C. J. B., by his will, di- 
rected his real estate to be converted, and the proceeds, 
with his personalty, to be held in trust for the payment 
of debts and legacies, and, as to the residue, on certain 
trusts which failed. The testator’s heiress, M. B., be- 
came, by reason of the failure of the last-mentioned 
trusts, entitled to the proceeds of the real estate. She 
died under twenty-one, and at the time of her death 
the real estate was unsold. Held, that the interest 
which M. B. took as heiress of C. J. B. was taken by 
her as money, and that probate duty was payable by 
her administrator in respect of it. Attorney-General 
vy. Lomas, Law Rep., 9 Ex. 29. 


SALVAGE. 


1. Derelict.— A ship on a voyage from Melbourne to 
London fell in with a derelict brigantine, 220 miles to 
the westward of the Lizard, in the month of February, 
and put an officer and three hands on board her, who, 
under circumstances of great difficulty and danger, 
and after much hardship, brought her in safety to 
Liverpool. In a salvage suit, instituted on behalf of 
the owners, master and crew of the ship, the court, 
after directing expenses, incurred by the salvors, to be 
paid to them out of the proceeds of the salved property, 
awarded more than a moiety of the residue as salvage 
reward. The Rasche, Law Rep., 4 Ad. 127. 

2. Practice: consolidation of causes. —Salvage suits 
may be consolidated on the motion of the plaintiffs 
and without the consent of the defendants. A steam- 
tug attempting to render assistance to a ship exhibit- 
ing signals of distress may, in a case where such ship 
is afterward salyed by means of other assistance, be 
entitled to salvage reward, even though her efforts 
have been practically unavailing. See the Merchant 
Shipping Act Amendment Act, 1873, 36 and 37 Vict., 
c. 85,§18. The Melpomene, Law Rep., 4 Ad. 129. 

SECURITY. 

Ship: security to answer judgment: damage: prin- 
cipal suit in rem: cross suit in personam: Admiralty 
Court Act, 1861 24 Vict., c. 10, § 34.—The steamship 
B. and the steamship C. came into collision in the 
Thames. Both sustained damage, and the B. sunk and 
became a total loss. The owners of the ships were 
foreigners, residing abroad. A suit in rem was insti- 
tuted against C. by the owners of the B. A cross suit 
in personam was afterward instituted by the owners of 
the C. against the B. On application, made on behalf 
of the owner of the C., the court ordered the proceed- 
ings in the case against the C. to be stayed until secur- 
ity had been given by the owners of the B. to answer 
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judgment in the cause instituted against the owners of 


the B. The Charkieh, Law Rep., 4 Ad. 120. 
STATUTE OF FRAUDS. 

Agreement not to be performed within a year: contract 
for the support of illegitimate children: annuity : amend- 
ment of claim.—The defendant, who was the father of 
seven illegitmate children of the plaintiff, agreed with 
her, verbally, to pay her 300/. per annum, by equal 
quarterly installments, for so long as she should main- 
tain and educate the children. At the time of the 
making of the promise, the eldest child was about 
fourteen years old. Held, that this agreement was not 
one “not to be performed within a year from the 
making thereof,” within the meaning of the Statute of 
Frauds, section 4, and was, therefore, binding, though 
made by parolonly. Per Bramwell and Pigott, BB. 
The agreement was one which might at any time have 
been terminated by either party giving notice to the 
other. The claim in a declaration may be amended 
under the Common Law Procedure Act, 1852, section 
222, by the judge at the trial. Knowlman vy. Bluett, 
Law Rep., 9 Ex. 1. 

TAX ON CARRIAGES. 


Exemption: carriages used solely for the conveyance 
of any goods or burden in the course of trade : 32 and 33 
Vict., c. 14, § 39, subs. 6. — The business of a traveling 
circus is not a trade, and carriages belonging to a circus 
and used for carrying the band and other performers 
in a parade through the town, are not carriages “ used 
solely for the conveyance of any goods or burden in 
the course of trade,’’ so as to be exempt from duty 
under 32 and 33 Vict., c. 14, § 19, subs. 6. Speak v. 
Powell, Law Rep., 9 Ex. 25. 

‘* TENANT BY CURTESY.”’ 


Devisable interests: estoppel: right of remainderman 
against assignee of first occupier after testator’s death: 
statute of limitations. — R. A., being tenant by the cur- 
tesy of certain premises, devised them by his will to 
trustees for his daughter Rebecca for life, with re- 
mainder to his grandson William. Upon the death of 
testator, Rebecca entered into possession of the prem- 
ises purported to be devised, and paid, for some years, 
certain annuities charged by the will upon the premises, 
and was suffered by the heir at law to remain in pos- 
session undisturbed for more than twenty years. Wil- 
liam conveyed his remainder to the plaintiff. Rebecca, 
after she had been in possession more than twenty 
years, conveyed the premises in fee to the defendant, 
who, upon her death, took possession. The plaintiff, 
the assignee of William, the remainderman, having 
brought ejectment, held, that Rebecca having entered 
under the will, the defendant, claiming through her, 
was estopped as against all those in remainder from 
disputing the validity of the will, and that the plaintiff 
was entitled to recover. Board v. Board, Law Rep., 
9Q. B. 48. 

WITNESS. 

Subpeenu duces tecum: attachment for non-production 
of documents. — The court refused to grant an attach- 
ment against a witness for disobedience of an order of 
the district prothonotary of the Court of Pleas at Lan- 
caster, and of an arbitrator, which required the witness 
to produce before the latter itt London a large number 
of books and documents belonging to a railway com- 
pany in Lincolnshire, of which he was the secretary 
and solicitor, and which the directors (who were no 
parties to the reference) refused to allow him to bring. 
Crowther v. Appleby, Law. Rep., 9 C. P. 23. 




















THE ALBANY LAW JOURNAL. 


129 








GENERAL TERM ABSTRACT. 


SUPREME COURT— FIRST DEPARTMENT. 


OPINIONS DELIVERED IN 1873. 
(Continued.) 


NEW YORK CITY. 

1. Construction of statutes: appeal from judgment 

against defendants. —This is an action brought by the 
assignee of L. & Co., for fireworks sold to defendant 
for the celebration of July 4th, 1869. They were pur- 
chased by a special committee of the common council, 
pursuant to a resolution of the council appropriating a 
sum to pay the expenses, to be paid from the appro- 
priation for city contingencies. The defendant moved 
to dismiss the complaint on the grounds: 1. That tae 
amount involved exceeded $250 and should therefore 
have been done by contract after the reception of bids 
therefor. 2. That there was no money in the treasury 
applicable to the plaintiff’s claim. 3. That the res- 
olution was not duly published and that no sufficient 
appropriation had been made as required by the char- 
ter of 1857 and by the statute of 1866. Held, as to the 
first objection, this contract was of a peculiar charac- 
ter, and is within the principle of the Harlem Gas 
Co. v. Mayor, 33 N. Y. 309. As to second objection, 
the section of the act of 1866, cited, is only operative 
as to the year for which it was passed, and does not 
apply subsequently. Quinn v. The Mayor, A. L. J. 
As to the third objection, the section of the charter 
of 1857, requiring the advertisement, only applies to 
resolutions and reports of committees, which recom- 
mend any specific improvement involving the appro- 
priation of public moneys, or the taxing or assessing 
the citizens of the city. The present resolution is not 
of thischaracter. The objection that there was no ap- 
propriation for this expenditure is answered by the res- 
olution itself. The plaintiff was not bound to see how 
much of the appropriation for city contingencies re- 
mained unexpended. The reference thereto in the reso- 
lution was merely directory. The expenditure was en- 
tirely independent of any department or of any officer 
of the city government, and is not within the 28th sec- 
tion of the charter of 1857. Detwiller v. Mayor, etc. 
Opinion by Ingraham, P. J. 

2. Mandamus against the comptroller and return 
thereto. —This is an appeal from an order refusing to 
quash defendant’s return to an alternative writ of 
mandamus. This application is in the ‘‘ water meter 
case,’’ reported 64 Barb. 205. There it was held, that the 
contract in question was valid, and that a mandamus 
should issue to the commissioner of public works to 
make his requisition upon the comptroller for the pay- 
ment of the price of the meters furnished. The comp- 
troller has not taken the steps necessary for such pay- 
ment. Held, that while some parts of the return may 
be stricken out, the allegations that the sum claimed 
is not due; that the meters were not such as were 
agreed to be furnished; that they were worth a very 
much less sum than charged, and that the contract be- 
tween the relator and the city was entered into by 
fraud and covin, can now be made by the comptrol- 
ler, and are material and cannot be stricken out. Peo- 
ple ex rel. Navano v. Green, comptroller of city of New 
York. Opinion by Brady, J. 

3. Claims against New York county: construction of 
chapter. 190, Laws of 1870.— Application for man- 
damus to compel the comptroller of the county of 





New York to pay certain claims against the county 
which had been audited and allowed by the board of 
supervisors. Held, by chapter 190 Laws of 1870, the 
voucher for the claim, but not the claim itself, must be 
audited by the auditor of the finance department and 
approved by the comptroller. This was not done in 
this case. The relator ought to have asked for man- 
damus to compel such audit and approval, and not pay- 
ment of the claim. Mandamus will not be granted. 
The People ex rel. Brown v. Green, comptroller, No. 1, 
Opinion by Brady, J. 

4. An application similar to the last. It appeared 
that the claim was for stationery furnished the sheriff 
of the county. Held, for reasons stated in the last 
case, and also for the reason that there is no law per- 
mitting such expenditure, the mandamus will not 
issue. The People ex rel. Brown, No. 2. Opinion by 
Brady, J. 

5. Chapter 583, Laws of 1871. — For the issue of bonds 
under chapter 583 Laws of 1871, the concurrence and 
authority of the board of apportionment was neces- 
sary, and a mandamus therefor should not issue to the 
comptroller unless such concurrence has been shown 
or compelled. People ex rel. Tenth National Bank v. 
Green, comptroller, etc. Opinion by Learned, J. 

Also, see Taxes and Assessments. 


PARTITION. See Sales and Service. 


PAYMENT. 


1. When'a payment of a less sum may discharge an 
indebtedness of a greater. — Appeal from order setting 
aside an order for the examination of a judgment- 
debtor supplementary to execution. Defendants al- 
lege payment. It appeared that the plaintiff’s presi- 
dent refused to join in a compromise of the claims of 
defendants’ creditors at twenty-five per cent and re- 
lease the defendant, assigning as a reason that he in- 
tended to pursue the makers of the check for which 
the judgment was recovered. He did promise, how- 
ever, that if defendant would give plaintiff an order 
for certain wool, and pay twenty-five per cent of his 
indebtedness to plaintiff, defendant should not be 
troubled or pressed for the balance, but it should be 
left to his honor and option to pay it, and that he 
could go in business without being molested by plaintiff. 
Relying on these promises McP. and P., two friends of 
defendant, who took part in the negotiation, advanced 
the money required and paid it to plaintiff, and de- 
fendant gave an order for the wool, which was sold 
and applied on the judgment, and a receipt was given 
to McP. for the twenty-five per cent. Held, the order 
must be affirmed. The agreement with McP. and P. 
may be enforced. The intention was to release the 
defendant from any further liability. It would be 
unjust to the lender of the money, when the money 
paid is loaned in good faith to accomplish the release 
of the debtor, that the creditor should withdraw. The 
giving of the order for the wool may also be regarded 
as an accord and satisfaction, particularly when con- 
sidered in connection with the twenty-five per cent 
paid. 5 Johns. 386; 16 id. 86, cited. Grocers’ Bank v. 
Fitch. Opinion by Brady, J. 

2. Legal tender act: when subsequent adjudications 
do not disturb payments made under previous ones.—The 
question presented in this case is the same as that in 
Doli v. Earle, 8 A. L. J. 26. Herea payment was made 
onacoin basis under a judgment on the strength of 
the decision in the case of Hepburn v. Griswold, 8 
Wall. 603, and that case having been reversed in the 
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same court, it is sought to recover the excess thus paid. 
Held, that this is within the principle of Doll v. Earle. 
The fact of the payment being made upon a judgment 
does not alter the case. The excess cannot be recov- 
ered. Miller et al. v. Gardner et al. Opinion by 
Brady, J 

> ——_ 


BOOK NOTICES. 


Tite Wharton LL, Seventh and revised edition, 
8 vols. Philadelphia : Kay & Brother, 1874. 

It is a somewhat remarkable fact that the two great- 
est writers on criminal jurisprudence in America 
should reside in the same town, — Cambridge, Mass. ; 
thus it may be aptly said that Mr. Wharton and Mr. 
Bishop are rivals in the domain of legal authorship, 
and stand in the very front rank of American legal 
writers. Both are profound, versatile, indefatigable, 
and have done lasting and invaluable service to the 
profession. An examination of the present edition of 
Mr. Wharton’s treatise on ‘‘ Criminal Law,’’ leads us 
to say that Mr. Bishop will have to “look to his lau- 
rels’’ in his chosen department. It was Mr. Bishop 
himself who said, in the last edition of his work on 
“Criminal Law,’’ § 89, that if Mr. Wharton gave his 
treatise ‘‘a thorough revision embracing a fresh exam- 
ination of all his authorities he would” increase its 
usefulness and permanence. But Mr. Wharton has 
done more than this; he has rearranged and in a great 
measure rewritten every topic, added six hundred 
pages of new material, made copious citations of 
Roman and continental law, verified all his old Anglo- 
American authorities, and incorporated all the recent 
decisions. The references to the Roman law are ex- 
ceedingly valuable, and in the present state of our 
jurisprudence they constitute a source of enlighten- 
ment and illustration which cannot well be neglected. 
The more we examine into the origin of our jurispru- 
dence, especially in the criminal branch, the more do 
we find evidences that the great fountain-head was in 
Rome. Kent and Story gave exceptional prominence 
to the civil law, showing their desire to illustrate and 
modify English law by a return to the sources from 
which the common law originally sprung. No writer 
has so nearly approached the versatility and classical 
learning of Story and Kent on common-law topics, as 
has Mr. Wharton. The presence of his citations from 
the Roman law in this edition of his work is, there- 
fore, not without high warrant among American law 
authors. And it was an evil day when American 
legal writers, either from want of linguistic education, 
or from lack of appreciation or taste, neglected the 
older sources of our jurisprudence and confined them- 
selves to the citation of Anglo-American decisions 
and law treatises. 

Mr. Wharton does not over-estimate the influence 
which the Roman law is going to have upon the juris- 
prudence of America, in the future. He very truly 
remarks that “ we are apt to forget that the same per- 
fection which imperial Rome obtained in history, 
in poetry and in oratory, it obtained in jurisprudence ;” 
and, that ‘‘so far as concerns questions of philosphical 
and comparative jurisprudence, the structure of our 
country, as a Federal republic extending over half a 
continent, has much more in common with that of the 
cosmopolitanism of imperial Rome, than it has with 
the particularism of medisval England, limited to half 
an island.”” And outside of the domain of compara- 
‘ive jurisprudence, or legal philosophy, the American 





republic sustains a relation as powerful and essential 
to Rome as to London, to Justinian as to Mansfield. The 
American law should be a judicious compound of the 
theoretical and the dramatic elements, of which the 
Roman law contained a maximum of the former, and 
the English law a maximum of the latter. We want a 
system of laws which shall embody the universality and 
idealism of Roman law, and the particularity and 
realism of the English law. This combination Mr. 
Wharton seems to have attempted in these volumes. 
He gives us all the English law upon the topics treated, 
and much of the Roman law. And a student or prac- 
titioner who uses this treatise will become familar not 
only with the practical, but also with the theoretical ele- 
ment in the law of crimes. In examining the work 
we do not find a single subject properly coming within 
the domain of criminal law which has not been satis- 
factorily and fully treated. Wedo not say that the 
topics have all been handled with the utmost fullness 
and perfection; but it is not too much to say that there 
is every thing in it which is to be found in any other 
single work on “criminal law,’’ and much more that 
is both new, valuable and interesting. It is, in fact, 
a masterpiece of legal composition. 


History of the tt a, Institutions. By Philip V. Smith, M. A., 
ee a at Law, England. Philadelphia: J. B. Lippin- 
co ne 


It is seldom ae we find a book containing so mush 
valuable historic information in the space of about 
three hundred pages as is contained in the “ History of 
the English Institutions.”’. The book is divided into 
three parts, viz.: Part I, treating of the ‘Social and 
Local Development of the Constitution;” Part II, 
treating of the ‘‘ Constituents of the Central Author- 
ity;”’ Part III, treating of the ‘“‘ Central Government.”’ 
It has chapters on the “‘ Origin of the English Institu- 
tions,’’ ‘*‘The People,’’ ‘Local Government,’ ‘‘The 
King,” ‘ Parliament,’ ‘‘ The King’s Council,” ‘* Legis- 
lation,”’ “‘ Judicature,” ‘‘ The Executive,” and “‘ Taxa- 
tion,” together with a Chronological Table and Index 
and Glossary. In speaking of the sources of Eng- 
lish Institutions, the author says: ‘The political and 
social institutions of the people of England, which 
together make up what is called the Constitution, de- 
rive their origin mainly from two sources, (1) the laws 
and customs of the Teutonic tribes, who, in the time 
of the old Roman empire, occupied the central parts of 
Europe; and (2) the feudal system, which grew out of 
those laws and customs at a period subsequent to the 
settlement of the Angles and Saxons in Britain, and 
which was imported into this country at the Norman 
Conquest.”’ ‘*Hence we find that Roman law 
remains to this day the ground-work of all legal sys- 
tems of Western Europe, except English.” This is a 
fair sample of the author’s style, which, it will be per- 
ceived, is plain and comprehensive, and not ambitious 
or theoretical. Mr. Smith writes with the grace of a 
man who has a great deal to say, and desires to put it 
in the least possible space. Hence he produces what, 
in the ordinary sense, is a useful and instructive work, 
and not a philosophical discussion of the principles of 
the English Institutions. The book belongs to that 
class of literature which ought to be in the hands of 
every person not familiar with the origin of those Insti- 
tutions, which are, in a large sense, the origin of our own 
institutions. And now we are ready for the hand- 
book of this “History of the English Institutions,” 
namely, the ‘‘ History of American Institutions ’’ which 
somebody ought to write at once. 
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Mechanics’ Lien Laws for New York city and for the coun- 
ties of Kings and Queens. By R. 8. Guernsey, Counselor 
at Law, New York, 1873. 


This volume is not simply a compilation of statutes 
relating to Mechanics’ Lien in New York, Kings and 
Queens counties, but is a statement of the law upon 
the subject as gathered from the enactments and the 
decisions; and contains forms to be used in practice. 
Mr. Guernsey’s work will thus be of use wherever there 
are lien statutes, on account of the similarity of all 
equitable actions, for the enforcement of liens, and the 
likeness of the principles underlying the acquirement 
and perfection of liens. The table of cases at the close 
of the volume contains all the lien cases reported in 
this State up to the present time. In the examination 
of these cases, the author must have acquired all the 
information upon this subject which can well be ob- 
tained, and all that is general or useful in the cases he 
has presented in the present valuable book. We notice 
one or two errata not mentioned in the list of errata, 
as No. 252 (of sections) should be No. 652. There is 
also a want of taste or care in constructing the head- 
ings of some of the chapters, as Part II, chap. 4, *‘ Lien, 
on What and Extent.” But these are merely formal 
criticisms and do not relate to the merits of the work, 
which are considerable. A book of this kind must not 
be judged by its style or literary merits, but by its 
solid, legal usefulness. We cordially recommend it to 
the profession. 


Caieents Supreme Court Re . By Charles A. Tuttle, 
eporter. Vol. 44. San Francisco: Sunner, Whitney 
& Co., and A. L. Bancroft & Co., 1873. 

The California Supreme Court Reports are remark- 
able for one thing, that is, the number of legal principles 
which are found in the head notes and opinions. This 
arises from the method of deciding in the appellate 
court upon the instructions to the jury, which take 
the form of legal propositions. The reporter, in mak- 
ing up his head notes, takes advantage of this condition 
of things, and the consequence is, that in the head 
notes we get several distinct propositions, giving, in 
many instances, what might be condensed into one 
definite statement. In the present volume we notice the 
following interesting cases: Yeomans v. Contra Costa 
S. N. Co., p. 72, relative to the law of common carriers ; 
and Baxter v. Roberts, p. 188, relative to risks of em- 
ployment; also People v. Cook, p. 638, which holds that 
‘bonds issued by a county, either after or before the 
passage of the Legal Tender Act of Congress, made 
payable in money generally, and issued under a law 
which does not require payment to be made in any 
specified kind of money, may be paid in legal tender 
notes.’’ We have heretofore expressed our opinion of 
the high value of these Reports. 


Cases determined in the United States Circuit Courts, for the 
Eighth Circuit. Keported by John F. Dillon, Circuit 
ee. Vol. IL. Davenport, lowa: Day, Egbert & Fidlar, 

io. 


Judge Dillon has the reputation of doing every thing 
excellently, which he attempts in the legal-literary 
line. This volume of Reports is no exception to the 
ability or value of his labors. At the opening of the 
volume we find a short record of the proceedings 
in the United States Circuit Court, May 8, 1873, 
on the death of the late Chief Justice Chase. Ad- 
vancing a little further into the volume, we find 
the first case reported to be Britton v. Platte City 
on the subject of ‘“‘ Municipal Corporations,” in which 
Judge Dillon is so admirably well versed. The case 





decides that ‘‘under the General Statutes of Mis- 
souri, a judgment creditor of a municipal corporation, 
where an execution has been returned unsatisfied, is 
entitled to a writ of mandamus to compel its officers to 
levy and collect, under the direction of the court which 
rendered the judgment, a special tax to pay such judg- 
ment and costs. This power and duty on the part of 
the municipality is not restricted by a provision in the 
charter of a city, authorizing it to levy, for ordinary 
municipal purposes, a general tax not exceeding a speci- 
fied rate.’’ There are a large number of important 
Bankruptcy cases in the volume, together with many 
interesting Insurance and Railroad cases, and cases 
involving questions of Constitutional Law. The 
volume should be in the hands of the profession gen- 
erally. 
Oe 
A NEW UNITED STATES COURT RULE. 


Judge Blatchford has madé the following new rule 
making important changes for the benefit of both 
bench and bar: 

Ordered, The clerk shall prepare a list on which 
he shall place all suits and matters which are to be 
brought before the court on Saturdays on motion to 
an adverse party, by motion, petition, order to show 
cause, or otherwise (except orders to show cause for 
adjudication in bankruptcy, reports of referees on 
denials of bankruptcy, and hearings for discharges in 
bankruptcy), of which a memorandum, containing the 
title of the suit or matter and the subject of the notice, 
and the names of the attorneys, solicitors, or proctors 
on both sides, shall be filed with the clerk for the pur- 
pose. The order of cases on the list shall be the order 
of time in which the memoranda are filed with the 
clerk. Every suit and matter placed on the list shall 
remain thereon until the hearing on such notice is 
had, or until it is otherwise disposed of, and shall not 
lose its place by any adjournment of it. It may be 
adjourned at any time by a written consent of parties 
to any Saturday, such consent to be handed to the 
crier of the court. The list will be called in its order 
every Saturday. A case called and not answered to 
by either party will be stricken off. The fee to the 
clerk for every memorandum filed shall be ten cents. 
A duplicate list shall be prepared forthe use of the 
bar. This order shall take effect from February 14, 


1874. 
SAMUEL BLATCHFORD. 


<> 
vo 


CORRESPONDENCE. 


THE LANGE CASE. 
NEw YorK, 18th February, 1874. 
Editor Albany Law Journal: 

DEAR stR— Permit me to thank you for the fear- 
less and able article published in the last number of 
your excellent journal in respect to the Lange case, 
and to call your attention to a comparatively trivial 
error therein, by which you have unintentionally re- 
flected unjustly upon the conduct of Judge Benedict. 
As 1 sought and secured justice for my client against 
an act of judicial tyranny (as I viewed it), I would 
now prevent any injustice being done to the judge in 
this matter in connection with myself. 

It is true that the judge took no notice whatever of 
the fact that Mr. Lange had paid the fine illegally im- 
posed, and he has not yet refunded that money to my 
client, as some have supposed; and ft is true that he 
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used the language you attributed to him, wherein he 
refused to listen to me, for that language was copied 
from the stenographer’s minutes, the correctness of 
which was verified under oath. 

But it is equally true that he had listened with great 
patience and judicial dignity to the argument for Mr. 
Lange upon the habeas corpus, and he evidently la- 
bored under the impression that this argument covered 
the question of the right of the court to vacate the 
original sentence and to pronounce a second sentence ; 
and it is equally true that the tone and manner of his 
honor (which could not be reported) prevented the im- 
pression — which from your article the printed record 
appears to have created—that there was any per- 
sonal discourtesy to the counsel in the judge’s refusal 
to hear counsel upon the power of the ceurt to inflict 
a second punishment. Before the hearing of the case 
in the Supreme Court Judge Benedict took pains to 
assure himself that no such impression‘ had been re- 
ceived by the counsel from what he had said. 

Your most obedient, 
Won. Henry ARNOUX. 
——__~__—_ 


COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
court of appeals on Tuesday the 17th inst. : 

Judgments affirmed with costs— Haskins v. The 
New York Central and Hudson River Railroad Co.; 
Price v. Gould; Stilwell v. Spaulding; Russell v. Freer; 
Heins v. Peine. —— Judgments reversed and new trials 
granted, costs to abide event —Cleghorn v. The New 
York Central and Hudson River Railroad Co.; Snook 
v. Lord; Britenstorl v. Michaels; O’Brien v. The 
Mechanics and Traders’ Fire Insurance Company. —— 
Judgment of common pleas reversed and judgment on 
report of referee affirmed with costs— Hubbell v. Mul- 
doon. —— Order granting new trial affirmed and 
judgment absolute for defendants with costs — Hydev 
Greenwood. —— Order affirmed with costs—In the 
matter of Folsom to vacate an assessment, etc. —— 
Motion to correct calendar granted, and motion to 
dismiss appeal denied without costs to either party as 
against the other — Barker v. White. 

—- -— ->- 
FOREIGN NOTES. 

Richard Paul Amphlett, Esq., Q. C., has been 
appointed puisne judge of the English Court of Ex- 
ehequer. —— Balfour Browne, Esq., author of ‘‘Medi- 
cal Jurisprudence of Insanity,’’ has accepted the 
registrarship of the railway commission. —— It is re- 
ported that Sir Samuel Martin, who has just retired 
from the bench of the Court of Exchequer, is to be 
made privy councillor.—— Queen Victoria has con- 
ferred the following appointments: Julian Paunce- 
fote, Esq., chief justice; and John R. Semper and 
Sholto T. Pemberton, puisne judges of the Supreme 
Court of the Leeward Islands. —— Sir Henry James, 
in an address at Taunton, said that Sir George Jessel, 
Sir John Duke Coleridge, Mr. Vernon Harcourt and 
himself advised Mr. Gladstone last spring, when he 
again took office, that it was not necessary for him to 
be re-elected to parliament. Allthe gentlemen named 
are well known as distinguished lawyers. —-The 
Swiney prize of the British Society of Arts, consisting 
of a silver goblet, value $500, containing gold coin to 
the same amount, has been awarded to Sir Robert J. 
Phillimore, judge of the High Court of Admiralty, for 
his work, entitled ‘‘ Commentaries on International 











Law.” The prize is given under a bequest of the late 
Dr. Swiney, and is awarded every fifth anniversary of 
his death to the author of the best treatise on juris- 
prudence, published in the interval. —— Mr. Lachaud, 
who defended Marshal Bazaine on his trial, has declined 
to take any fee, and the ex-Empress Eugenie has sent 
him a present as a souvenir of the affair. The 
ex-queen of Spain has assumed the costs of the 
trial. —— Mr. Windeman, associate justice of the 
Supreme Court of Sandwich Islands, has tendered his 
resignation. —— The death is announced of Attorney- 
General Schalch of Jamaica, W. I. 





LEGAL NEWS. 


Chief Justice Waite declines a dinner tendered him 
by the bar of New York city. 

Miss Phoebe Couzzens, of the St. Louis bar, is deliv- 
ering lectures on ‘‘ Women as Lawyers.” 

The South Carolina legislature has declined to im- 
peach Judge Carpenter of the Supreme Court of that 
State. 

The attorney-general of Pennsylvania has informed 
the legislature, in response to its request, that it car 
legally repeal the local option law. 

At a meeting of the Bar Association of New York 
city, on the 12th inst., resolutions of regret and respect 
for the late James W. Gerard were adopted, and eulo- 
gies pronounced by Judge Davis, Wm. M. Evarts, 
Chief Justice Daly and others. 


The tax commissioner of Maine recommends that 
Maine take the lead in organizing an inter-state tax 
association composed of delegates from the different 
States, to adopt uniform rules of taxation on all prop- 
erty and business especially involving different State 
jurisdictions. 


Charges of neglect of duty, living out of his district, 
ridiculing the Supreme Court, extorting money from 
under officers, etc., were presented in both houses of the 
Tennessee legislature, on the 4th inst., against Judge 
Charles C. Shackleford, of the Eleventh Judicial Dis- 
trict. The arraignment is considered weak, though a 
strong effort will be made to remove the judge. The 
matter has been referred to the judiciary committee 
of both houses. 


The letter in The St. Louis Republican concerning 
Judge Warden's conduct with reference to the mate- 
rials for ,a life of Chief Justice Chase, about which 
there has lately been some discussion, was written by 
Mr. Augustus C. Buell, who states, with some empha- 
sis, that Judge Warden was in no sense responsible for 
it, save in so far as giving him access to Mr. Chase’s 
private diaries for the purposes of newspaper discus- 
sion could make him responsible. 

Ex-Judge J.W. Paschal has filed for Mrs. Myra Gaines 
in the Equity Court, at Washington, a bill for an in- 
junction against Hon. Caleb Cushing, on which Judge 
Wylie granted a restraining order, returnable on 
February 15th. Mrs. Gaines charges in her bill that she 
conveyed to Mr. Cushing certain lands in Louisiana — 
68,000 acres—and received from him a counter deed 
acknowledging the trust, and afterward, in his own 
name, obtained a confirmation of the title to said 
lands, denying her right to any interest in them. She 
now asks an injunction to prevent the respondent from 
receiving the patent and certificates for said lands from 
the interior department. 
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EXAMINATIONS IN CRIMINAL CASES. 
II. 


In a former number of this volume will be found a 
few considerations concerning the practice and duties 
of magistrates in examinations in criminal cases. We 
propose to further investigate the subject in the ex- 
amination of other provisions of law applicable to 
such criminal procedure. 

Section 13, 1 R. 8. 708, provides for the “ examina- 
tion of the complainant and witnesses in support of 
the prosecution, on oath, in the presence of the pris- 
oner.” 

The examination of the complainant should be very 
thorough, for he may be more or less prejudiced against 
the prisoner, and often makes the charge out of sheer 
malice, which he will attempt studiously to conceal, 
but which the magistrate, by a rigid examination, will 
most likely unmask, and not unfrequently show that, 
indeed, no crime has been committed. On the other 
hand, he may be influenced by feelings of sympathy 
for the aceused, or a less creditable consideration, to 
testify with great reluctance against him. 

The examination of the complainant, or, as he is 
sometimes called, the prosecutor, should be thus 
thorough, as it is really the foundation of subsequent 
proceedings, and will develop facts sufficient to show 
to the magistrate whether there is such a probable 
ground of suspicion that an offense has been com- 
mitted as will justify him in calling into action that 
authority with which he is invested for the detection 
of crime. This must be reduced to writing; but pre- 
vious to doing so, it is advisable that the justice 
should make himself acquainted, not only with the 
principal facts and general outlines of the case, but 
with all its circumstances, and all its bearings, by 
patiently hearing the complainant's narrative in his 
common way of relating occurrences. 

This will enable him to comprehend any ambiguous 
expression into which ignorance or timidity may 
betray the narrator. It will make him familiar with 
local descriptions and collateral circumstances, which 
may happen to be necessary auxiliaries to the perfect 
comprehension of the principal fact. Above all, it 
wlll enable him, in most cases, by his observation of 
the manner, as well as the matter of the examination, 
to discover, without difficulty, whether it is a “plain 
unvarnished tale,” that merits his utmost assistance 
toward the encouragement of the prosecution and the 
detection of the offender, or whether it be the well- 
digested fabrication of an intelligent knave, gaping 
for reward, or of a malicious demon, panting for 
revenge. Dick. Just. 620. 

Such an examination of the complainant will most 
likely show who are the material witnesses. And 





the magistrate having authority to examine into the 
nature and circumstances of a criminal charge 
against an offender has also the power, as incident to 
his authority, to bring before him all persons who 
appear, from the oath of the complainant or from the 
magistrate’s own knowledge, to be material witnesses 
for the prosecution, and, for this purpose, may issue 
his summons, directed to a proper officer, requiring 
him to cause such witnesses to come before him and 
give evidencé (1 Chit. Cr. L. 16); and, upon the 
reasonable request of the defendant, the magistrate 
has a similar power to bring before him any witnesses 
whose testimony may be material on his behalf. 1 
Chit. Cr. L. 76; Son v. People, 12 Wend 344. Section 
19, 2 R.S. 709, provides that “the evidence given by the 
several witnesses examined shall be reduced to writing 
by the magistrate, or under his direction, and shall 
be signed by the witnesses respectively.” It has 
been the practice with some magistrates to only con- 
tinue the examination far enough to show as much 
of the offense as will justify a commitment of the 
prisoner, and only put so much in writing. 

To this mode of proceeding the objections are 
numerous and solid. It is important that the com- 
plainant, in the interval between this period of his 
examination and the trial of the accused, should be 
tied down to an accurate and written statement; for 
not being restricted to specific words of accusation, 
and, therefore, not having his reputation for veracity 
at stake, remains open to undue impressions of many 
kinds, which the accuracy and vigilance of the justice 
ought to prevent. Dick. Just. 621. 

Not the least probable of these is that mistaken 
sort of humanity which is apt to arise in the bosom 
of simplicity, after the first ebulitions of resentment 
have subsided. 

By a close and careful examination of the com- 
plainant, and accurately reducing the same to writing, 
the magistrate will prevent the ill effect arising from 
this and other less excusable motives for virtually 
relinquishing prosecutions, by suppressing, or, as it 
were, neutralizing evidence. Dick. Just. 621. And 
it is desirable, on many accounts, that the examina- 
tion of the prosecutor, and his witnesses, should be of 
the most searching character, and, as the language of 
the statute is broad enough to give the magistrate 
ample authority, he ought to continue his inquiries 
as long as qny thing of importance can be elicited 
from the witnesses respecting the guilt of the pris- 
oner, or which may tend to implicate accomplices or 
others not yet arrested. 

This is also important, in order that the witnesses 
may be tied down to their first narrative, so that after 
impressions of pity or revenge may not influence 
them on the trial of the accused. 1 Chit. Cr. L. 79. 

Section 13 provides that the examination of the 
complainant and witnesses in support of the prosecu- 
tion shall be had in the presence of the prisoner. The 
great prineiple that the accuser and the accused must 
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be brought face to face, and that the latter shall have 
the opportunity to cross-examine, can never be de- 
parted from with safety. People v. Restell, 3 Hill, 297. 

Depositions, taken in pursuance of our statutes for 
preliminary examinations, are allowed in evidence on 
the trial of the accused when the witness is dead, 
and in some other cases. The statutes do not provide 
that the depositions shall be evidence, but they are 
admitted upon the ground that they have been taken 
in the course of a judicial proceeding expressly 
authorized by law, when the defendant was present 
and had the right of cross-examination (People v. Res- 
tell, 3 Hill, 296), and unless there has been a privilege 
of cross-examination granted to the accused, such 
depositions cannot be admitted against the accused 
upon his trial. Neither life nor liberty should ever 
be put in peril by listening to ex parte depositions, It 
is better that the guilty should sometimes go free, 
than that the innocent should be subjected to such an 
ordeal. Ib. 

It should never be forgotten that even the guilty 
have rights which should be scrupulously regarded. 

There seems to be no provision in our statute for 
the prisoner to have the assistance of counsel in the 
examination of the complainant and the witnesses on 
the part of the prosecution, although he may have his 
counsel present during their examination. The lan- 
guage of the statute is: “If desired by the person 
arrested, his counsel may be present during the exam- 
ination of the complainant and the witnesses on the 
part of the prosecution, and during the examination 
of the prisoner.” 2 R.8.708, $14. It does not give 
his counsel the right to cross-examine such witnesses, 
although it is the usual practice with magistrates to 
allow him to do so, and it is more in accordance with 
the spirit of justice and a proper regard for the rights 
of the prisoner, that such a course should be pursued. 
A well planned conspiracy to overwhelm a prisoner 
may be frustrated by a rigid cross-examination of the 
principal witnesses for the prosecution, by competent 
counsel; and, it is proper to observe in this connec- 
tion, that the magistrate has not always the facilities 
for making as thorough an examination of such wit- 
nesses as the prisoner’s counsel, who has confidentially 
heard his story, and is thus better prepared to elicit 
the whole truth by a rigid cross-examination. 

The magistrate is not confined, in the examination, 
to questions respecting the offense charged; but he 
may ‘examine the complainant and the witnesses 
produced in support of the prosecution, in regard to 
the offense charged, and in regard to any other mat- 
ters connected with such charge, which such magis- 
trate may deem pertinent.” 2 R.S. 708, § 13. In 
Maine, the complainant and witnesses to support the 
prosecution are to be examined under oath, in pres- 
ence of the party charged, “as to all pertinent facts.” 
In Illinois, the language of the statute is, “shall 
inquire into the truth or probability of the charge 
exhibited against such prisoner by the oath of all the 





witnesses attending.” In Ohio, “it shall be the duty 
of the justice of the peace, before whom any such 
person shall be brought, to inquire into the complaint.” 
In Massachusetts, the language of the statute is, “in 
relation to any matters connected with such charge, 
which may be deemed pertinent.” 

The provision above cited, in our statute, was in- 
tended to allow considerable latitude as to the scope 
of the examination, and to clothe the magistrate with a 
discretionary power,to permit a greater range of inquiry 
than would be allowed on trial, under an indictment 
for a like offense. When the prosecution and prisoner 
are both represented by counsel, questions frequently 
arise as to the materiality and pertinence of evidence 
sought to be introduced, and while under our statute 
the magistrate may permit a wide range of inquiry, 
still he should confine it within reasonable bounds, 
and proceed according to long established rules of 
evidence; for when he departs from them, he will 
find it the more difficult to arrive at a just conclusion 
as to the probable guilt or innocence of the prisoner. 

If the original complaint and evidence taken before 
the warrant was issued contain a complete case, it is 
the practice in England for the magistrate, after 
reswearing the accuser and witnesses, to read over 
their former depositions in their presence, and that of 
the prisoner, and then to-state to the latter that he is 
at liberty to ask the prosecutor and witnesses any 
questions respecting the charge against him; and if 
he declines so doing, the examinations are not aga*n 
gone over, but a fresh jurat is made to them, and this 
even before a fresh magistrate. The papers are then 
to be signed by the parties deposing, and by the jus- 
tice by whom they are taken. 1 Chit. Cr. L. 80; 1 
Leach, 458; 2 id. 854. 

Section 14 of our statute is as follows: “The mag- 
istrate shall then proceed to examine the prisoner in 
relation to the offense charged. Such examination 
shall not be on oath, and before it is commenced, the 
prisoner shall be informed of the charge made against 
him, and shall be allowed a reasonable time to send 
for and advise with counsel. 

‘Tf desired by the person arrested, his counsel may 
be present during the examination of the complainant 
and the witnesses on the part of the prosecution, and 
during the examination of the prisoner.” 

We observe that the prisoner is not informed that 
he is allowed to send for counsel until after the com- 
plainant and his witnesses are examined. And yet, 
as we have seen above, his counsel may be present 
during their examination. 

This seems to be somewhat inconsistent. We can 
see no good reason why, if counsel for the prisoner 
is allowed to be present at any time during the ex- 
amination, the prisoner should not be informed that 
he is allowed to send for counsel before it is begun, 
and there are many substantial reasons why he should 
have the benefit of counsel in every stage of the ex- 
amination, as well in the cross-examination of com- 
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plainant and his witnesses as in the examination of 
his own witnesses. 

It certainly is of great importance to the accused 
that, at the very earliest stage of the examination, he 
should have counsel to assist him. It is then, if at 
any time, that he should be informed of all his rights. 
It is then, when excitedly hurried before a magistrate, 
perhaps by an over-zealous officer, watching his every 
movement, and ready to misconstrue every utterance, 
that he needs competent counsel to advise and direct 
him; for we must remember that it is not always the 
guilty that are arrested, and that our criminal prose- 
cutions should be so conducted that innocence shall 
be protected. 


we 
or 


DEFAMATION. 
(Concluded.) 

To attribute a slander in law, requires as much 
accuracy as the allegations of a pleading. If a man 
says in one breath that I am a murderer, and killed 
my wife, and in the next breath says that my temper 
is bad enough to kill any woman who had to live with 
me, the law charitably gives him the benefit of his 
latter breath, and takes notice that I am charged with 
having an unpleasant disposition, rather than with be- 
ing a Blue Beard. This is a very good thing for a lay- 
man to know. If one wants to free his mind concerning 
a neighbor whom he dislikes, he may call him every 
opprobrious name in the language, and charge him 
with every crime in the decalogue, taking good care, 
however, to wind up with a peroration to some 
innocuous effect, like the above. Of course he must 
not charge him with any thing that would hurt him 
in his trade or occupation, for that means money, and 
of that the law takes note. For instance: A declara- 
tion for slander stated that the plaintiff was a pork- 
butcher, and then charged the defendant with pub- 
lishing to the plaintiff, in presence of others, these 
words concerning the plaintiff: “You are a bloody 
thief! Who stole F.’s pigs? You did, you bluody 
thief, and I can prove it! You poisoned them with 
mustard and brimstone.” There was an innuendo that 
the plaintiff was guilty of pig-stealing. The jury 
found that the words were not intended to impute 
felony, but were spoken of the plaintiff in relation to 
his trade. Held, that the plaintiff was not entitled to 
recover, as the words used did not show that they 
were spoken of him in relation to his trade, and there 
was no charge in the declaration that they were so 
spoken.* 

One must not hope to escape the penalties of 
slander by a charge conveyed through a reference to 
the best authors. To say that such and such a per- 
son is “a lively snake” would not excite any 
remark or animadversion, but to say that the same 
person is “a frozen snake,” is a serious matter. t 











*Sibley v. Tomlins, 4 Tyr. 90. 
+ Hoare v. Silverlock, 12 Q. B. 624. 





“We ought,” says Coleridge, J., “to attribute to a 
jury an acquaintance with ordinary terms and allu- 
sions, whether historical or figurative, or parabolical. 
If an expression, originally allegorical, has passed 
into such common use that it ceases to be figurative, 
and has obtained a signification almost literal, we 
must understand it as it is used. The term “ frozen 
snake,” has an application very generally known, 
which is calculated to bring into contempt a person 
against whom it is directed. If, therefore, a publication 
imputes to a person that his friends, who have been 
assisting him, have realized in him the fable of the 
frozen snake, it is fora jury to say whether these 
words do not convey an imputation of ingratitude to 
friends and benefactors, and if they do they are 
actionable.” Again, one might, perhaps, in the heat 
of passion safely call another “ Robinson Crusoe,” but 
Iam not so certain about “man Friday.” A count 
in an action for libel, charging that the defendant 
wrote of the plaintiff that he was a “man Friday” to 
another, was held bad for want of an averment to 
show that by the term “ Friday,” as applied to the 
plaintiff, degradation and subserviency were intended 
to be imputed to him.* So sop and De Foe are 
authors of some mischief as well as a great deal of 
good, 

A slander conveyed by reference to the animal 
kingdom, is not always secure. “Frozen snake” 
will not answer, as we have seen. “Lame duck,” t 
as applied to a broker; “black sheep,” as applied to 
an attorney; “dirty slut,” §$ as applied to a school- 
mistress; and “ quack,” as applied to a physician, are 
equally objectionable. Nor may an artist make a 
likeness of his patron so “speaking” as to convey a 
libel. Thus, where one refused to accept a portrait 
of himself, painted for him by an artist, on the ground 
that it was no likeness, and the artist to revenge him- 
setf, added asses’ ears to the head, and exposed the 
picture for sale, this was held libelous,] the plaintiff 
being able, it seems, to recognize the likeness after 
the addition. There is no law, however, against call- 
ing an inn-keeper a “caterpillar,” { and it was held 
not actionable,to say of a justice: “He is a logger- 
headed, a slouch-headed, and a bursen-bellied hound.” 
1 Keb. 629. 

It is not always safe to repeat what one says of 
himself. He may have a worse opinion of himself 
than his acquaintances are warranted in having of 
him, and must not suffer through his own sense of his 
demerits. It is no defense, therefore, to an action for 
libel, to show that a ludicrous narrative in a news- 
paper concerning the plaintiff, was only a repetition 
of a story told by the plaintiff of himself; “for there 





* Forbes v. King, 1 Dowl. P. C. 672. 

+ Morris v. Langdale, 2 B. & P. 284. 
+Barnet v. Allen, 3 H. & N. 381. 

§ Wilson v. Runyon, Wright, 651. 

| Mezzara’s Case, N. Y. Sessions, 1817. 
4 Vin. Abr. Act. for Words, U. a. 34. 
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is a great difference between a man’s telling a ludi- 
crous story of himself, to a circle of his own acquaint- 
ance, and a publication of it to all the world through 
the medium of a newspaper.”* But I suppose if the 
“circle” were a “sewing circle,” the judge’s observa- 
tion would not apply. 

When we come to examine the law of defamation 
of persons in respect to their trade, business, office, 
or occupation, we strike avery rich vein. Mr. Heard, 
in his “ Curiosities of the Law Reporters,” cites a few 
amusing cases respecting lawyers: “It is action- 


able to call a counselor a daffodowndilly, if there be | 


an averment that the words signify an ambidexter ; t 
or to say of an attorney that he hath no more law 
than Master Cheyny’s bull, even although Master 
Cheyny actually had no bull, for if that be the case, 
as Keeling, Chief Justice, observed, ‘the scandal is 
the greater.’{ And it is quite clear that to say that a 
lawyer ‘hath no more law than a goose,’ is action- 
able; §$ and the reporter adds a quere whether it be 
not actionable to say a lawyer ‘hath no more law 
than the man in the moon.’” In another case, it was 
held actionable to say of an attorney that “he is no 
more a lawyer than the devil.” | It seems quite 
superfluous to decide that it is not actionable to say 
of alawyer that he kept back his bill fifteen years, 
until his client was dead.f Very few clients would 
complain of such treatment. As to physicians, the 
hardest case is that where it was held actionable to 
say, “he has killed six children in one year ;”** the 
estimate seems to us quite reasonable. We may say 
of a clergyman, with impunity, that he is a remark- 
ably bad preacher.tt But how it could be held that 
the charge that “he is a lewd adulterer, and hath two 
children by the wife of C. S.,” is not actionable, tf 
we cannot conceive. Whether it would be slander- 
ous to say of a judge that he is long-eared, we will 
not undertake to determine; but to say that he is 
“ half-eared,” has been held actionable.g$ It is quite 
satisfactory to know that one may with safety, as 
well as justice, say of an alderman, “when he puts 
on his gown Satan enters it,” || and charge a member 
of Parliament with want of sincenty.74 

It seems that whether an oral charge is actionable 
or not may depend on the intelligence of the hearers. 
That a charge is physically or legally impossible does 
not always relieve it of its slanderous character. The 
well-known case of the woman charged with having 





*Cook v. Ward, 6 Bing. 415. 

+1 Roll. Abr. 55, pl. 17 Pearce’s Case. 
t1 Siderfin, 327, Baker v. Morfue. 

81 id. 424. 

i Day v. Buller, 3 Wils. 59. 

* Reeves v. Templar, 2 Jur. 137, Exch. 
** Carroll v. White, 33 Barb. 615. 

++ Gathercote v. Miall, 15 M. & W. 344. 
+t Parrett v. Carpenter, Noy, 64. 

88 Masham v. Bridges, Cro. Car. 223. 
ii 2 Starkie on Slander, 314. 

1 Onslow v. Horne, 2 W. Black. 750. 





had sexual intercourse with a dog, and of having 
given birth to a litter of pups in consequence, is an 
example. Probably if uttered to a physician or to 
Mr. Darwin, it would not be slanderous, for even Mr. 
Darwin knows better. But to a promiscuous audi- 
ence, the case would be different.* It is important 
to know, that in the present state of scientific knowl- 
edge, it is quite safe to say of an enemy, that his far- 
off-progenitors were apes. The famous case ot Tom 
Fenn’s beer, it seems to me, is open to criticism. The 
defendant said: “I will give my mare a peck of malt, 
and lead her to the water and let her drink, and she 
shall piss as good beer as any Tom Fenn brews.” 
This was held not to be actionable, because it is 
impossible that the words should be true in any man’s 
understanding.t But if to say of a lawyer that ‘‘he 
hath no more law than Master Cheyny’s bull,” and 
Cheyry hath no bull, is actionable, because equivalent 
to saying that he is no lawyer, are not the words 
uttered of Tom Fenn actionable, because equivalent 
to saying that his beer is all water? It seems to us 
to be the poorest compliment possible to Mr. Fenn’s 
beer. In another case,{ it was decided that to say, 
“Thou art as very a thief as any in Warwick gaol,” 
no thief then being in the gaol, would not be actionable, 
but if a thief is in the gaol at the time, the words 
would be actionable. But would not the hearers 
naturally infer that there was a thief in the gaol, and 
understand that an accusation of theft was intended ? 

Although something depends upon the intelligence 
of the hearer, the same does not seem to be true of 
the person making the charge. Thus, where one 
said of a jeweller, “ He is a cozening knave in selling 
me a sapphire for a diamond,” it was held actionable. § 
It would seem that one who does not know a 
sapphire from a diamond is indeed stone-blind. 

We have seen that it is actionable to utter injuri- 
ous falsehoods concerning a person in his trade, 
business, office, or occupation. But it is not action- 
able in good faith to speak disparagingly of an article 
that the person may manufacture or deal in. For 
instance, it would be slander to say of Jones, that he 
is a vulgar, ignorant and scurrilous editor; but it 
would not be slanderous to say that Jones’ newspaper 
is a vulgar, ignorant, and scurrilous journal. As 
experience shows, this may be a benefit rather than 
a detriment to Jones. To say that Jones’ newspaper 
is in low circulation, however, is actionable. || One 
may, without malice, securely say that Robinson’s 
candles are short of weight, but not that Robinson 
makes his candles short of weight, for that would 
implicate him in a wicked business. The effect of 
both allegations may be the same so far as the sale of 





* Kennedy v. Gifford, 19 Wend. 296 ; Ausman v. Veal, 10 Ind. 
355. 
+ Fenn v. Dixe, Jo. 444, pl. 5. 

+ Per Fenner, J., Bulst. 40. 
§ Vin. Abr. Act. for words, [. a, 9. 
i Heriot v. Stuart, 1 Esp. Cas. 437. 
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the candles goes, but not the same as to Robinson’s 
character. It is valuable to know these distinctions. 
Sampson, in the play, took care to inquire the law 
before he committed himself: 

“Abram. Do you bite your thumb at us, sir? 


“ Sampson. Is the law on our side if I say —ay? 
“ Gregory. No. 
“ Sampson. No, sir, I do not bite my thumb at 


you, sir, but I bite my thumb.” 
And so, being armed in the law, a layman may bite 
his own thumb or his neighbor’s back with impunity. 


———_+- > o—_—_—__ 


CURRENT TOPICS. 


It seems that the question of incorporating some 
recognition of God, in the Federal constitution, 
is not a new one, but has been agitated at vari- 
ous times, ever since the adoption of the constitution. 
And the judiciary committee of the House of Repre- 
sentatives, to whom a petition asking for “an ac- 
knowledgment of Almighty God and the Christian 
religion” in the constitution, was referred, have re- 
ported, “that upon examination, even of the meager 
debates, by the fathers of the republic, in the conven- 
tion which framed the constitution, they find that 
the subject of this memorial was most fully and care- 
fully considered, and then, in that convention, decided, 
after grave deliberation , to which the subject was 
entitled, that, a8 this country, the foundation of whose 
government they were then laying, was to be the 
home of the oppressed of all nations of the earth, 
whether Christian or pagan, and in fuil realization of 
the dangers which the union between the Church and 
State had imposed upon so many nations of the old 
world, agreed, with great unanimity, that it was inex- 
pedient to put any thing into the constitution or form 
of government which might be construed to be a 
reference to any religious creed or doctrine.” We 
apprehend that this is the most convincing argument, 
against the proposed change which has yet been 
offered. It will be to the majority of the people of 
the United States a conclusive argument. 


The women have received considerable comfort — 
at least, those of them who are inclined to as- 
sume public positions and duties—from the recent 
decision of the Supreme Judicial Court of Massachu- 
setts, with reference to the right of women to serve 
upon school boards. As is well known, three women 
of Boston were elected school commissioners, but the 
male members of the commission voted them out. 
The House of Representatives of the State subsequently 
requested the opinion of the Supreme Court upon the 
question: ‘‘ Under the constitution of this Common- 
wealth, can a woman be a member of a school com- 
mission?” And the Supreme Court answered that, 
as the constitution contained nothing relative to school 
commissions, the question must be settled by the 
following considerations: ‘The office is created and 


regulated by statute, and the constitution confers 
upon the General Court full power and authority to 
name or settle annually, or provide, by fixed laws, for 
naming and settling all civil officers within the Com- 
monwealth, the election and constitution of whom are 
not in the constitution otherwise provided for. The 
common law of England, which was our law upon the 
subject, permitted a woman to fill any local office of 
an administrative character, the duties attached to 
which were such that a woman was competent to 
perform them.” The court held that a woman was 
competent to perform the duties of school com- 
missioner, and that a woman properly elected was 
entitled to serve on the commission. 


It is, perhaps, useless to try to tell the people of 
Great Britain any thing, which they do not think they 
know, in regard to their judicial system. But an 
American, or any one not an Englishman, cannot 
help asking why the lord chancellor, the very high- 
est judicial officer in the British realm, holds office by 
so frail a tenure as the political existence of a minis- 
try. It would seem, in all reason, that even if the 
appointment of the head of the English judiciary should 
be governed by political considerations, that the con- 
tinuance in office should not be so governed. We can- 
not otherwise regard the condition of the tenure of 
the lord chancellorship than as a conspicuous defect 
in the English judicial system. If the lord chancellor 
was simply a minister of justice, or an officer corres- 
ponding with the attorney-general, or solicitor-gene- 
ral, then there would be some reason in removing 
him with the outgoing of a cabinet. But the lord 
chancellor is nota minister, or an attorney or a solici- 
tor; he is most truly a judicial functionary, and it 
would seem that the stability and dignity of the office 
should require a less frail tenure. The new lord 
chancellor, Cairns, is undoubtedly a competent person 
for the office, in every respect, but no one denies that 
Lord Selborne was equally competent ; and everybody 
but an Englishman will ask, what is the use of remov- 
ing a purely judicial functionary, the highest in the 
land, for purely political reasons? 


The seizure of books and papers under the revenue 
laws is becoming daily a matter of interest and 
anxiety, not only to the merchants but to the pro- 
fesfion and the people generally. Mr. 8S. B. Eaton, 
‘of the New York bar, is out in a pamphlet of over 
fifty good-sized pages, in which he discusses the con- 
stitutionality of the act of Congress of March 2, 1867, 
ypon this subject. Mr. Eaton very forcibly states, in 
the beginning of his essay, how the revenue law 
works. He says: “An informer intimates to a 
revenue official that an importer has defrauded the 
government in the matter of duties on imports; the 
, official, upon complaint and affidavit, obtains from a 
judge of the District Court of the United States a 





secret warrant to seize the books and papers of the 
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importer; the books and papers are seized, and are 
carried away to be examined, for the ostensible 
purpose of investigating the alleged fraud.” The 
revenue law thus clothes the officials with an almost 
unlimited power; and we might expect that the law 
would be modified or repealed, but as an associate 
justice of the United States Supreme Court said 
“acts giving certain fees, or forfeitures to certain 
officers become almost like the laws of the Medes and 
Persians, incapable of being repealed.” Here then is 
one great secret of the continuance of such arbitrary 
modes of procedure. 


Mr. Eaton thinks that the revenue laws authoriz- 
ing the seizure of books and papers are in conflict 
with the following amendments to the Federal con- 
stitution: “The right of the people to be secure in 
their persons, houses, papers and effects against 
unreasonable searches and seizures shall not be 
violated, and no warrant shall issue but upon probable 
cause, supported by oath or affirmation, and particu- 
larly describing the place to be searched, and the 
persons or things to be seized.” ‘No person shall be 
deprived of life, liberty or property without due 
process of law.” After a careful and able review of 
the authorities, Mr. Eaton comes to the conclusion 
that these amendments clearly invalidate the seizure 
law. Mr. Eaton also gives expression to the follow- 
ing earnest views: ‘“ Many thoughtful and patriotic 
men sincerely believe that the logical and inevitable 
result of the present seizure law, coupled with the 
uncertainties connected with importation, will drive 
from the foreign trade the most reputable of our 
merchants. Many believe that legislation has already 
swept American shipping from the seas, and a still 
larger number predict that the present laws will 
sweep American merchants from our ports. The 
truth is, commerce is a larger fact than revenue, anda 
sense of freedom is essential to the largest prosperity.” 
While these views may be somewhat exaggerated, 
there is no doubt but that the present revenue laws 
tend to restrict importation as thoroughly as the most 
extreme protective tariff, and are in contravention 
of the needs of commerce and the spirit of the 


constitution. 
—  ~--+>e« ———_ 


NOTES OF CASES. 


In Patterson v. Bovard, 6 Leg. Gaz. 54, the Supreme 
Court of Pennsylvania decided that where defend- 
ant signed a note in blank and gave it to C. author- 
izing him to fill it up and use it in payment of an 
outstanding note of $1,000 which S. held against C., 
and ©. filled up the note with this amount plus the 
accrued interest and a bonus, defendant was liable to 
a bona fide holder. This decision is in keeping 
with Jns. Co. v. Brooks, 3 Am. Law Reg. N. S. 399; 
Garrard v. Hadden, 17 Penn. St. 82. The same court 
also decided another important question relative to 





promissory notes, in Hager v. Hill, 6 Leg. Gaz. 62. It 
appeared that the holder and the maker of a note, 
after it became due, agreed on an extension of time 
of payment. The agreement for the extension was 
by a written instrument, which contained the clause: 
“Provided further that no delay of demand shall 
interfere with any claim I may make upon the indors- 
ers of the note.” The court held that the indorsers 
were not discharged because the agreement was such 
that all the rights of the indorsers were preserved. 
An ‘indorser was not precluded from paying the note 
and bringing his action immediately against the 
maker. The decisions of this court are remarkable 
for soundness and critical ability on promissory-note 
questions. 


In Munn & Scott v. The People, 1 Cent. Law Jour. 
89, the Supreme Court of Illinois carried the doctrine 
of legislative control over commercial institutions to 
the utmost limit. The question considered by the 
court was as to the constitutionality of an act of the 
Illinois legislature, treating the grain warehouses of 
Chicago as public warehouses, although owned by 
private persons, and established and conducted with- 
out any charter or franchise; fixing the maximum 
rate of compensation to be received for storage, and 
prescribing peralties for receiving higher rates. The 
act also requires the proprietors to obtain a license. 
The majority of the court, per Breese, Ch. J., declared 
the law constitutional on the ground that such legis- 
lation is just as constitutional as the regulation of 
public ferries and mills; the delegation of power 
to municipal bodies to regulate the charges of hack- 
men and draymen, and the weight and price of bread, 
and the regulation of interest on money. Judge Breese 
said: ‘ We place the right to legislate upon this sub- 
ject upon that power, call it by what you will, in- 
herent in every organized civil government. Every 
sovereign power possesses inherently unlimited 
legislative power when the organic law imposes 
no restraints. * * * We have nothing to do 
with the policy of this enactment. That was a ques- 
tion exclusively within the jurisdiction of the general 
assembly’; which, under no circumstances, has the judi- 
cial department a right to question or arraign.” This 
is a conspicuous example of the tendency of supreme 
adjudication in some quarters to establish the principle 
that the state legislatures may do absolutely any thing 
which does not clearly conflict with the State or 
Federal constitutions. 


In Munn & Scott v. The People, supra, Judge 
Walker was of the opinion that the constitutionality 
of the Illinois act regulating warehouses, rested upon 
the following grounds alone: The Illinois constitution 
authorizes the general assembly to pass laws for the 
inspection of grain, for the protection of producers, 
shippers, and receivers of grain and produce, and to 
prescribe by law such other and further remedies as 
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may be found expedient — not to deprive any person 
of existing common-law remedies — to regulate ware- 
houses. This confers ample power to enact the law 
under consideration. McAllister, J., dissented from 
the decision of the court; and Scott, J., said: “I do 
not concur in the reasoning or conclusion reached 
by the majority of the court.” The case is a most 
remarkable one. Munn & Scott had been engaged 
in the business of warehousemen long before the act 
in question was passed, but the majority of the court 
said there was no taking or damaging private property 
and devoting it to public use, within the meaning of 
the constitution, and the regulation of the compensa- 
tion of warehousemen, and requiring a license in their 
business, was not in violation of the fourteenth amend- 
ment of the Federal constitution, which provides that 
“no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States ; nor shall any State deprive any person 
of life, liberty or property, without due process of law, 
nor deny to any person within its jurisdiction the 
equal protection of the law.” This case reminds us 
of the celebrated “‘ Slaughter-house cases,” but whether 
it is sustained by the majority decision in those cases 
is an open question. 
——_+=+—__—__ 

THE RAILWAY PLATFORM DIFFICULTY. 

Once more a court of law has been asked to consider 
the eternal question of the liability of a railway com- 
pany for injuries sustained by a passenger alighting 
from a carriage not drawn up alongside of the plat- 
form. The vitality of this controversy has been most 
marvellous; but perhaps— though we speak with hesi- 
tation —the most recent case has killed the snake. 
The first case on the point was Siner and Wife v. Great 
Western Railway Company (87 L. J. [N. 8.] Exch. 
98), where the passenger was defeated by three judgés 
to one. In the Exchequer Chamber (38 L. J. [N. 8.] 
Exch. 67) four judges were for the company, and one 
for the passenger. In Bridges v. North London Rail- 
way Company, in the Queen’s Bench, January 24, 1870, 
four judges refused to grant a rule nisi to set aside a 
nonsuit entered by Mr. Justice Blackburn. In the 
Exchequer Chamber that decision was affirmed by four 
judges and opposed by three judges (40 L. J. [N. S.] 
Q. B. 188). In Cockle v. South Eastern Railway Com- 
pany the Court of Common Pleas had been equally 
divided as to whether there was evidence to go to the 
jury; and in the Exchequer Chamber five judges were 
unanimously in favor of the passenger (41 L. J. [N. 8.] 
C. P. 140). In that case, on the appeal, the Lord Chief 
Justice Cockburn relied mainly on the judgment of 
the Exchequer Chamber in the case of Praeger v. 
Bristol and Exeter Railway Campany (24 L. T. CN. S.J 
105), in which six judges were in favor of the passen- 
ger. On Saturday last, in Weller v. London, Brighton, 
and South Coast Railway Company, a rule nisi to set 
aside a nonsuit entered by the late Lord Chief Justice 
Bovill was argued in the Common Pleas, and all three 
judges decided in favor of the passenger. In this case 
the court rather proceeded on the broad ground that 
the question should be left to the jury. The court also 
seemed to think that in these cases the negligence of 
the company consists, not in calling out the name of 





the station, or in overshooting the platform, but in 
omitting to rectify the error, and to warn the passen- 
gers against attempting to get out. In Weller’s case, as 
in Praeger and Cockle’s cases, the accident occurred at 
night; and in all the cases the judges have been care- 
ful to distinguish between the passenger who, seeing 
the danger, alights were there is no platform, and 
trusts to his own ability to overcome the difficulty; 
and the passenger who cannot see owing to the dark, 
but reasonably supposes that the train is alongside of 
the platform.— Law Journal. 


—— eo —_ 
COURT OF APPEALS ABSTRACT. 


AUCTIONEER. 


This action was brought against an auctioneer, upon 
a breach of contract for the sale of five hundred shares 
of the stock of the Brooklyn City Railroad Company. 
Defendant, on the sale, did not disclose the name of the 
person, if other than himself, for whom he was acting. 
The condition of the sale was the payment of ten per 
cent on the day of purchase and the balance on the 
day following. Defendant’s answer admitted the sale 
as agent, but denied the payment of the ten per cent, 
and alleged that the contract was not in writing and 
was void under the statute of frauds. It appeared that 
plaintiffs offered to pay defendant the ten per cent 
required, but that he waived the payment. Held, that 
the fact that the law imposes upon auctioneers the 
duty of making memoranda of sales made by them, 
and the presumptions in favor of the performance of 
official duty, cannot stand for proof that there was a 
written contract of sale. Defendant’s waiver of the 
payment of the ten percent of the purchase-money 
does not estop him from showing that there was no 
actual payment that would take the case out of the 
operation of the statute. An agent who makes a con- 
tract not authorized by his principal and, therefore, 
not binding upon him, is liable in damages to the 
person dealing with him upon the faith that he pos- 
sessed the authority assumed. The liability rests upon 
an implied {warranty of authority and the remedy is 
by action for its breach. To make the agent liable the 
contract must be such as could be enforced against 
the principal, if authorized. In order to enforce a 
personal liability against an agent acting for an undis- 
closed principal, a valid contract must be established. 
Baltzer et al. v. Nicolay. Opinion by Andrews, J. 

CRIMINAL LAW — ACCESSORY. 


Plaintiff in error was charged with stealing an India 
shawl from a store. The prosecution claimed that the 
shawl was taken by a confederate of the prisoner, the 
latter being present and aiding and assisting. It 
appeared that plaintiff in error entered a store accom- 
panied with two other persons, and went to the shawl 
department. She inquired for cheap woolen shawls, 
examined and purchased one. The other two, in the 
mean time, inquired for India shawls. One of them 
took a shawl and concealed it about her person, and 
the two immediately left the store. They were fol- 
lowed and stopped. The companion of the one who 
took the shawl went hurriedly back and whispered to 
plaintiff in error. The latter was immediately asked 
if she knew the other two. She said she did, that she 
came into the store with them. In summing up the 
case, the district attorney commented upon the failure 
of the plaintiff in error to produce any explanatory 
evidence. Her counsel requested the court to charge 
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that her neglect to do so was a subject-matter the jury 
could not consider. The court declined so to charge, 
and the prisoner’s counsel excepted. Held, error, as it 
did not appear that, if innocent, it was in her power to 
produce evidence controverting or explaining the testi- 
mony against her. 

A failure to give evidence of good character cannot 
be considered by the jury as a circumstance against 
the accused. 

Also held, that there was no prima facie evidence of 
a conspiracy between plaintiff in error and the other 
two, and not sufficient evidence to authorize proof of 
the acts and declarations of the two after they left the 
store. Ormsby, plaintiff inerror, v. The People, defend- 
ants in error. Opinion by Grover, J. 


CRIMINAL LAW-—AGGRAVATED OFFENSE — PROOF. 


Plaintiff was convicted, in the court of general ses- 
sions of the city of New York, for grand larceny, for 
stealing a watch. His conviction was affirmed by the 
general term of the supreme court. The indictment 
charged a former conviction for grand larceny, a sen- 
tence thereon to States prison, and then stated that 
the accused had ‘“‘been duly discharged and remitted 
of such judgment and conviction.’’ Upon the trial 
the prosecution gave proof of the former conviction 
and sentence, but no evidence was given of imprison- 
ment thereunder ora discharge. At the close of the 
evidence the prisoner’s counsel asked the court to 
instruct the jury to acquit on the count of the indict- 
ment charging a second offense, upon the ground that 
the prosecution had failed to show whether the pris- 
oner had been discharged from prison, or pardoned, or 
judgment of the previous offense reversed. The court 
refused so to instruct, holding that it was for the 
prisoner to show this. To which the prisoner's coun- 
sel excepted. Held, error, that under the provisions 
of the statute (2 R. S. 689, § 8) the essential ingredients 
of the aggravated offense are, that the alleged felony 
was committed after a former conviction of “an 
offense punishable by the imprisonment in a State 
prison and a discharge of the prisoner, either upon 
being pardoned, or upon the expiration of his sen- 
tence.’’ The discharge, in one of the ways mentioned 
by the statute, is as material and necessary to consti- 
tute the offense as the former conviction. The fact of 
the imprisonment upon the prior conviction, and the 
manner of the discharge, must be alleged and proved. 
(Folger and Andrews, JJ., dissenting.) Mere lapse of 
time will not authorize the presumption that the 
accused has been discharged in one of the ways specified 
in the statute, so as to cast upon him the burden of 
proving that he was not so discharged. (Folger and 
Andrews, JJ., dissenting.) Woodv. The People. Opin- 
ion by Allen, J. 


MORTGAGE — CONDITION IN BOND — APPEAL. 


1. Action to foreclose a mortgage given by defend- 
ant to plaintiff. The bond accompanying it contained 
a condition, in substance, that should the interest on 
the principal sum remain unpaid and in arrear for 
thirty days, then, at the expiration of that period, the 
whole principal, at the option of the mortgagee, should 
become due and payable. The complaint alleged as 
the default the nonpayment of interest, and the elec- 
tion of the mortgagee that the whole sum should be- 
come due. Defendant procured from the county judge 
an order to show cause why the proceedings should 
not be stayed until further default. Held, that such 





an order could not be granted, in the absence of proof 
of fraud or improper conduct on the part of plaintiff. 
(Church, Ch. J., dissenting.) Noyes v. Clark, 7 Paige, 
179, distinguished. Bennett v. Stevenson, impleaded, 
etc. Opinion by Grover, J. 

2. Such an order is appealable to this court (Code, 
§ 11, subd. 2), as it, in effect, determines the action 
and prevents a judgment from which an appeal can be 
taken. Ib. 


PRACTICE — ESCAPED CONVICT — WRIT OF ERROR. 


This was a writ of error to the general term, to re- 
view a judgment affirming a judgment of the Court of 
Sessions of the county of Albany awarding execu- 
tion of aformer sentence of said court, and that plain- 
tiff in error be returned to the prison from which he had 
escaped, to work out an unexpired term. Held, that 
no new award of execution was necessary or proper’ 
The prisoner in such a case could be retaken at any 
time, and confined under the authority of the original 
judgment until his term of imprisonment is accom- 
plished. An order awarding executicn of the sen- 
tence in such a case will not conclude the prisoner on 
habeas corpus, and is not reviewable on writ of error. 
Haggerty v. People. Opinion by Rapallo, J. 


PRACTICE — FRIVOLOUS PLEADING — ANSWER. 


This is an appeal from an order of the general term 
of the Court of Common Pleas for the city and county 
of New York, affirming an order of the special term 
directing a judgment for plaintiff upon three counts 
of defendants’ answer, as frivolous. There were six 
counts in the answer. The order required defendants 
to make two of them more definite and certain, and 
directed judgment upon these, and held the other 
count sufficient. Held, error; that the word “ answer,”’ 
as used in section 247 of the Code, means an entire 
answer as a distinct pleading, and not one or more of 
several defenses constituting it, and the remedy given 
by said section for a frivolous pleading, i. ¢., a sum- 
mary application for judgment, is only applicable 
when the pleading as a whole is frivolous. Strong v. 
Sproul et al. Opinion by Grover, J. 


PROMISSORY NOTE— NEW PROMISE — BANKRUPTCY. 


Action upon a promissory note. Defendant set up 
asa defense his discharge in bankruptcy. Upon the 
trial, after proof of the discharge, plaintiff offered to 
prove a new promise of defendant to pay the note; 
defendant objected upon the ground that the action 
was upon the note, not upon the new promise. The 
objection was sustained by the court, and verdict di- 
rected for defendant. Held, error; that although, by 
virtue of section 34 of the bankrupt act, the obligation 
of a bankrupt to pay a debt provable under the act is 
discharged, yet the moral obligation remains, and when 
united with a subsequent promise by the bankrupt to 
pay the debt gives a right of action. The original 
debt may, for the purpose of the remedy, be consid- 
ered the cause of action, and it is proper to bring the 
action thereon and prove the new promise upon the 
trial in avoidance of the discharge. Dusenbwry, ex’r, 
etc., v. Hoyt. Opinion by Andrews, J. 


SALE — ACCEPTANCE — WARRANTY. 

Action to recover a balance claimed to be due upon 
asale to defendant’s intestate of a quantity of malle- 
able iron castings. The answer alleged a warranty, both 
as to time of delivery and quality, and sought to couwn- 
ter-claim $10,000 alleged damages arising therefrom. 
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The reply denied the warranty, alleged an acceptance 
of the goods, and that delays were all caused by reason 
of defendant's neglect to furnish patterns as he had 
promised todo. Held, that in the absence of fraud or 
latent defects, the acceptance of the articles, after an 
opportunity to examine had been given, was a consent 
and an agreement that the quality was satisfactory 
and conformed to the contract, and barred all claim for 
compensation on account of any defects. The result 
is the same whether the agreement is implied or 
expressed. The Gaylord Manufacturing Campany v. 
Allen, adm’x, etc. Opinion by Allen, J. 


TRUSTEE AND CESTUI QUE TRUST — TAX. 


This was an action brought to recover the amount of 
the U. 8. succession tax, as required by § 138 of act of 
Congress of 1864 (13 U. S. Stat. at Large, 289), paid by 
plaintiff, as executor and trustee under the will of O., 
upon a devise therein to defendant. Certain lands 
were devised to plaintiff in trust, to possess, manage 
and pay taxes, etc., from the rents until sold, to sell as 
soon as convenient, and after deducting expenses and 
paying certain legacies, to pay the residue of the pro- 
ceeds to defendant’s treasurer. Defendant executed 
a quit-claim deed of the lands to the testator’s heirs. 
Plaintiff sold the lands as directed. Held, that plain- 
tiff held under the devise the legal estate in the lands, 
subject to defendant's right to enforce performance of 
the trust; that it was his duty to sell the lands and to 
pay defendant the proceeds, after deducting therefrom 
the legacies and succession tax; that the quit-claim 
deed transferred no title, but simply defendant’s equi- 
table right to enforce performance of the trust, and to 
receive such proceeds as it was entitled to, and that 
plaintiff had no cause of action against defendant, 
even if he had paid tothe grantees the proceeds with- 
out deducting the tax. Duvall, ex’r, etc., v. Eng. Ev. 
Lutheran Ch. of St. James of N. Y. Opinion by Gro- 
ver, J. 

WILL — CONSTRUCTION OF. 


W. bequeathed to his wife the use for life of $10,000, 
directing his executors to pay her the lawful interest 
of said sum semi-annually, and after her decease, said 
sum to pass to any heirs his wife should have by him; 
if none, then to his son, O., with the residue and 
remainder of his estate. On the final accounting of 
the executors the wife claimed the whole of the inter- 
est of the $10,000, without any deduction for taxes or 
commissions. Held, that the bequest was not an annu- 
ity, but the income of the sum specified after deduct- 
ing the taxes and expenses of the trust. Whitson et al., 
ex’rs, etc., v. Whitson. Opinion by Grover, J. 


WILL — EVIDENCE. 


McC. bequeathed to his son M. $300, to be paid two 
years after the testator’s death. McC. at that time 
owed M. $300. The executrix of McC. claimed that 
the legacy was intended as payment of the debt. 
Upon a reference of the disputed claim under the 
statute, evidence was allowed by the referee of the 
declarations of testator, substantially, that the legacy 
was inserted in the will to provide for payment of 
the debt. Held, error; that extrinsic evidence could 
not be given to establish the intent of the testator, and 
that his declarations were equally inadmissible in 
favor of hisestate, to establish an agremeent between 
him and M. Phillips, com., etc., v. McCombs, ex's, ete. 
Opinion by Rapallo, J. 





GENERAL TERM ABSTRACT. 


SUPREME COURT— FIRST DEPARTMENT. 


OPINIONS DELIVERED IN 1873. 
(Continued.) 


PLEADING. 

1. Demurrer for misjoinder of parties defendant.— 
Plaintiff entered into an agreement with the twelve 
defendants to buy a certain number of shares of rail- 
way stock in certain proportion and to hold them till 
a certain time. Four of these associates were ap- 
pointed managers of the enterprise. This is an action 
for an accounting by the managers, and that an ac- 
count be had and taken between the several subscri- 
bers to the agreement, and for such other or further 
relief as to the court may seem proper. No allega- 
tion is made against any of the defendants except the 
four “managers.’”’ The said four defendants (mana- 
gers) demur for misjoinder of parties and causes of 
action. That the other defendants were improperly 
made defendants when they should, under the showing 
of the complaint, have been made plaintiffs. The de- 
murrer was overruled with leave to answer. From 
this motion appeal was taken. 

Held, there are no facts alleged in the complaint from 
which it would result that any of the defendants would 
be liable except the managers. The other defendants 
were improperly joined. The demurrer should be sus- 
tained, with liberty to the plaintiff to amend on pay- 
ment of costs. Boody v. Drew et als. Opinion by 
Fancher, J. 

2. Ingraham, P. J., dissentiente. The sole object of 
this action is to compel a final accounting and settle- 
ment. It was said that all the associates should have 
been made plaintiffs unless they refused. That would 
be so if the object was to recover from the managers 
for the benefit of the partnership, but is not necessary 
when the sole object is to wind up the business and 
have a final settlement between them. In such a case 
any one of the associates may bring the action. The 
order appealed from should be affirmed. Ib. 

Also, see Joinder of Parties. 
See Statutes. 
PRINCIPAL AND AGENT. 

1. Action upon certificate of deposit made by cashier 
of a bank in his own favor. — This action is on a certifi- 
cate of deposit, made in the name of the defendant 
and payable to plaintiff. When it was made the plain- 
tiff was the cashier of the defendant. The certificate 
purported to be signed ‘‘Wm. H. Miller, Cashier, P.’’ 
The letter “‘P.”’ is added to the signature, meaning 
that it was in fact written by the assistant cashier, 
Pardee. On the trial this certificate was offered in 
evidence, and it was objected to by the defendant on 
the ground that the plaintiff was the defendant’s cash- 
ier, and that the certificate was in his own name and 
for his own benefit, and that he could not, as agent or 
officer of the institution, bind the defendant. The ob- 
jection was overruled and the certificate admitted. 
Held, the certificate is not only an acknowledgment of 
the receipt of money, but also a promise to pay it. It 
is a contract purporting to be made by the bank on 
one side and the plaintiff on the other. He acted as 
an agent of the bank in the contract and was a party 
on the other. ‘The act of the agent is to be deemed to 
be unauthorized, and the contract is void. 36N. Y. 


PRESUMPTIONS. 
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427; 25 id. 298. The fact that the plaintiff ’s name was 
signed to the certificate by his assistant does not alter 
the case. Its admission in evidence is reason for re- 
versal. 47 N. Y. 187. Judgment for plaintiff entered 
on report of referee reversed. Miller v. The First Na- 
tional Bank of Clyde. Opinion by Learned, J. Brady, 
J., concurs in granting a new trial, on the ground that 
the issues involved should be submitted to a jury. 

2. Dissenting opinion.—The averment in the com- 
plaint, that such sum of money is due to plaintiff, is 
denied in the answer, and with that averment and de- 
nial, on proof of the indebtedness, plaintiff is entitled 
to recover. The truth of the certificate may be shown 
by proof that he had made the deposit. The proof of 
the indebtedness is sufficient. Ib. 

3. Master of vessel.—This action was brought to recover 
the sum of $400 gold, alleged to have been received by 
defendant for the use of plaintiffs. Defendant was the 
owner of the brig San Juan, of which one Mahoney was 
master. In June, 1869, M., as such master and agent, 
made an agreement with plaintiffs, chartering to them 
the vessel for a voyage from New York to Nassau, thence 
to Great Isaacs and back to Hampton Roads, for orders 
to discharge at either Philadelphia, Baltimore or New 
York. It was provided that the vessel should be at 
plaintiffs’ sole use, with certain specified exceptions. On 
the same day plaintiffs sub-chartered the vessel on the 
same terms to one Sandford, for a voyage from Great 
Isaacs to Hampton Roads. Plaintiffs furnished a cargo 
from New York to Nassau; after discharging the cargo 
there, the master reported to the Bahama Guano Com- 
pany, for whom Sandford had acted, in pursuance of 
plaintiffs’ instructions. There was no cargo at Great 
Isaacs, and the guano company paid to the master 
$400 in addition for taking the cargo direct from Nas- 
sau, as the master threatened to go to Great Isaacs and 
“lay his lay days’’ and return in ballast. Plaintiffs 
paid the full stipulated price of the charter-party, and 
they now sue to recover the $400. Held, the negotia- 
tions by which it was agreed that the vessel might 
shorten her voyage and return directly to New York 
from Nassau, were made in legal view with the master 
as plaintiffs’ agent. The money was paid as considera- 
tion for the changes made in the second charter for 
the benefit of the guano company. In paying the 
money to the owner of the vessel, the master has only 
made him the depository of moneys received for the 
use of plaintiffs, and defendant is bound to account 
for iton demand. If the money was obtained by ex- 
tortion or unjustly, it is for the guano company to 
complain. The order dismissing the complaint should 
be reversed. 30 N. Y. 88; 24 Wend. 304; 1 Sprague 
217; 3 Ellis & E. 282; 15 Mass. 370; 4 Pick. 298, cited. 
Moss et al. v. Huersted. Opinion by Davis, J. 


Also, see Evidence. 


REAL ESTATE. 


Cases reviewed: “ Striker title’ in N. Y. city. — The 
effect of the decisions in Brewster v. Striker, 2 N. Y. 19, 
and Striker v. Mott, 28 id. 182, is that Garrett Striker 
and Mrs. Mott took an estate in fee in the share of Ann 
Striker, they being her brother and sister, and as Jacob 
H. Mott died before his mother, he took no estate in 
her share of the Striker property, and that parties 
claiming under him have no title to any part of Ann 
Striker’s share of the estate. Union National Bank v. 
Kupper. Opinion by Ingraham, P. J. 

Also, see Conveyancesand Executors & Administrators. 





RECEIVERS. 


1. Duties of receivers. — This is a motion to remove a 
receiver for neglect in discharging his duties. It was 
made before Mr. Justice Brady who denied the motion. 
Held, it was the duty of the receiver to call a meeting 
of the creditors within four months, ascertain the 
claims and declare the amount of money in the receiv- 
er’s hands, and after providing for contested claims and 
other liabilities then distribute the residue of the 


‘moneys among the creditors; within one year a second 


dividend is to be made, and any surplus then remain- 
ing is to be divided among the stockholders. The re- 
ceiver here has neglected these provisions for more 
than three years. He is ordered to forthwith call a 
meeting of the creditors, submit his accounts and make 
a dividend as directed by statute. If there are no 
creditors except those whose claims are in litigation, 
he shall proceed as directed as to a second dividend, 
and adividend to the stockholders. In case of further 
neglect or delay on the part of the receiver, the peti- 
tion for his removal may be renewed at general or 
special term. Inre Baltic Insurance Co. Opinion by 
Ingraham, P. J. 
REFERENCE. 

Report set aside for misconduct of referee.— Ap- 
peal from order of Special Term setting aside the re- 
port of referee and vacating judgment, etc. Held, the 
order should be affirmed. It may be commendable in 
a referee or court, in the presence of both parties, to 
urge a settlement between them of their litigation, but 
for the referee to be the bearer to the party afterward 
heavily beaten by him of aproposed sum “as having 
been discussed or spoken of”’ by his antagonist’s coun- 
sel, with the intimation that ‘‘ there were matters in 
evidence in the case which led him to believe that if 
he did give judgment for defendants, it would neces- 
sarily be for a large amount,” and that “it might be 
well to think the matter over in that light, and per- 
haps it might be for their interest to settle it,’ is to 
assume a relation different from that which duty en- 
joins. Though it was improbable that the referee in 
this case was affected by this mistake which he made, 
still the interests of justice demand that general rules 
against such conduct should be enforced. Livermore 
et al. v. Bainbridge et al. Opinion by Davis, J. 


SALES IN PARTITION. 

1. Laches of purchaser. — This is an appeal from an 
order denying plaintiffs’ motion to cancel a sale in par- 
tition. The judgment in this action was entered in 
January, 1862, and ordered the sale of certain premises 
in the city of New York. Objections were made to 
the title by the purchaser. They were found to be 
well taken by the referee who made his report to the 
court in November, 1862. Neither the plaintiff nor the 
purchaser took up the report, but allowed matters to re- 
main as they were, until 1869, when the plaintiffs offered 
to refund the purchaser’s payments and have an order 
entered releasing him from his purchase. No more 
was done till November, 1870, when plaintiff noticed a 
motion for an order to that effect, and the purchaser 
prepared affidavits to oppose the motion. These show 
that the purchaser had assigned his bid to one Andrews, 
and had also bought certain outstanding liens or 
claims upon the premises, and set forth that repeated 
requests had been made for the filing of the summons 
and the supplying of an affidavit of the signatures of 
the parties who bad admitted service of the summons. 
The motion was not decided until May, 1871, when the 
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motion was denied as above stated, and it was ordered 
that the summons be filed and the defects in the ser- 
vice thereof be supplied. The judge, at special term, 
put his decision on the ground that there was negli- 
gence on the part of the plaintiffs greater than on the 
part of the purchaser. Held, that the question is not 
one of negligence exclusively; it is whether the plain- 
tiffs have power to supply the defects in the proceed- 
ings; it does not appear that they can do so, and under 
these circumstances the purchaser should be re-im- 
bursed and the sale rescinded. On the facts found as 
to the title, no action for partition can be maintained, 
for the entire title is vested in the plaintiffs, and the 
action, therefore, was one to remove clouds upon title. 
An order should be granted to re-imburse the pur- 
chaser and to set aside the sale. Parisen et al. v. Pari- 
sen et al. Opinion by Fancher, J. 

2. The purchaser, after having a report in his favor, 
on his application to be relieved from his purchase, 
made in 1862, should have taken up his report and com- 
pleted the motion. He was guilty of gross laches in 
leaving it for eight years, and then, when a change 
takes place in the value, seek a different remedy. Ib. 
Opinion by Ingraham, P. J. 


SERVICE UPON UNKNOWN OWNERS IN SUITS IN PAR- 
TITION. 

The provisions of section 135 of the Code, so far as 
it applies to unknown owners, is confined to actions 
for the foreclosure of mortgages, and makes no pro- 
visions suitable to partition cases. The mode laid 
down by the Revised Statutes is there to be followed. 
Vol. 3, p. 605. See, also, act of 1831, p. 362, and act of 
1842, p. 363. The intent of the statutes was to de- 
scribe the property and thereby give notice to any who 
might have an interest. Without such a description 
the advertisement to unknown owners would be an 
idle ceremony. Sanford v. White, 23 Barb. 303, cited. 
Opinion by Ingraham, P. J. 

SHERIFFS. See New York city. 
STATUTES. 


Construction and constitutionality of chapter 382, Laws 
of 1870.— Plaintiff had a verdict on the trial below 
for compensation for his services as a court officer. It is 
here objected that section 9of chapter 382 of Laws 
of 1870, under which he was appointed, is unconstitu- 
tional, and that the number of officers authorized was 
full, and there could be no legal appointment. Held, the 
act in question is a local act, and a general provision 
affecting all the courts of record in the city, including 
the Supreme Court, and providing for the appoint- 
ment of officers to attend the same, can, in no way, be 
considered as included in the title, ‘‘ An act to make 
further provision for the government of the county of 
New York.’’ The number of officers when the act was 
passed was fourteen; the section limits the power 
of appointment to the number then in office. The 
presumption is that these officers remained in office un- 
til death or removal, and the absence of proof to either 
fact, we cannot hold the appointment to be legal, even 
if the act was constitutional. Verdict set aside. Bren- 
nan v. Mayor, etc.,of New York. Opinion by Ingra- 
ham, P. J. 

Also, see New York city. 
TAXES AND ASSESSMENTS. 


1. Valuation of capital stock.—It is the duty of the 
commissioners of taxes to take into consideration the 
indebtedness of a corporation in making a valuation 








of its capital stock for the purpose of taxation. Peo- 
ple ex rel. The Broadway and Seventh Avenue Railway 
Co. v. Commissioners of Taxes. Opinion by Ingraham, 
P.J. 

2. Publication of notices in corporation papers in 
New York city: case distinguished.—The petitioner 
prays to set aside the assessment complained of on 
the ground that no designation of corporation news- 
papers was made by the mayor and comptroller under 
chapter 383 of Laws of 1870, and that no publication 
of notices of the assessment having been made in such 
papers, the assessment is void under that statute, and 
chapter 171, Laws of 1841. Held, this case is distin- 
guished from In re Addison Smith (Ct. of App., May 6, 
1873), as general jurisdiction was here acquired by 
proper publication of the corporation ordinance, all 
subsequent provisions of the statute as to manner of 
execution are directory. In this class is the publica- 
tion in question. The act of 1841 contains no prohi- 
bition. It simply makes it the duty of the commis- 
sioners and assessors to give the parties interested 
notice of the completion of the assessment, etc., and 
then specifies the mode of publication. Order deny- 
ing the petition affirmed. In re George W. Folsom et 
al. Opinion by Barrett, J. 

3. Dissenting opinion. —It is conceded that the desig- 
nation of papers was not made, and the attempt to 
sanction the proceeding, by showing a publication in 
papers designated in former years, must fail under the 


decisions. Ib. Opinion by Ingraham, P. J., dis- 
sentiente. 
Also, see New York city. 
UNDERTAKINGS. See Bankruptcy and Injunction. 


UNDUE INFLUENCE. See Fraud. 
UNKNOWN OWNERS. See Service. 
USURY. 


1. Interest at seven per cent gold not usury: commis- 
sions for custody of securities. — Action to cancel an 
agreement whereby the plaintiff agreed to pay the de- 
fendant for a loan seven per cent in gold interest and 
one per cent as their compensation for the custody, 
management, etc., of the securities deposited with 
them by plaintiff as collateral for said loan. There is 
no allegation in the complaint that this agreement to 
pay these commissions or to pay interest at the rate of 
seven per cent in gold was an attempt to evade the 
usury laws. 

Held, 1. The agreement to pay seven per cent in gold 
is not usurious. 2. The agreement to pay the one per 
cent commission for the custody, etc., of the collat- 
erals, is not, in the absence of any proof of an attempt 
thereby to avoid the usury laws, usurious. The de- 
fendants are expressly authorized by their charter to 
receive commissions on property put in the manage- 
ment. In the absence of proof showing affirmatively 
that the so-called commissions were a cover for usury, 
the presumption should be that the transaction was 
legal. Tyng v. The Commercial Warehouse Co. Opin- 
ion by Learned, J. 

2. Brady, J., dissentiens. The referee has found 
the facts to be as follows: ‘‘ When the loan was ap- 
plied for it was agreed upon at seven per cent per an- 
num in gold and half per cent per month commissions, 
as appears by the plaintiff’s testimony, which is uncon- 
tradicted.’’ This was in effect a loan at thirteen per 
cent per annum. A commission is usually upon a sum 
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in gross, and has no relation to time, but this agree- 
ment to pay half per cent a month was simply to pay 
six per cent per annum in addition to legal interest. I 
therefore dissent from the opinion of the court. Ib. 
Opinion by Brady, J., dissentiens. 


wits. See Executors and Administrators. 
—_-o—___——_- 
CORRESPONDENCE. 


Tue Case oF THE PEOPLE V. PEARSALL, 46 HOWARD. 
Editor Law Journal: 

My attention has been called to the report of the case 
of The People v. Pearsall, in the January number of 
Howard’s Reports, page 121, as furnishing an illustra- 
tion of the conspicuous inexactness which character- 
izes the system of reporting now and hitherto pursued 
by our Supreme Court reporters. It is, of course, un- 
necessary to allude to the fact that repeated instances 
are to be found where the same case has been twice, 
and even three times, reported by the same author, 
and even where the dissenting opinion has been pub- 
lished as the opinion of the Court. 

These cases have been particularly referred to ina 
recently published pamphlet by the New York Bar 
Association. 

The truth is, that Mr. Howard is the victim of that 
system which permits members of the bar to publish 
in the received volumes of reports their own cases and 
statements of cases, with very little regard to the ap- 
plication of particular decisions to the facts of particu- 
lar cases, and with no regard whatever to the needs of 
the profession. 

The case of The People v. Pearsall, as published in 
Howard, is a report of atrial at Oyer and Terminer. 

It is difficult to see what interest the profession at 
large can have in the occurrences of an obscure local 
criminal trial, involving no new or unusual legal ques- 
tions, and it is quite impossible to conceive of any 
need of the profession for the publication of the his- 
tory of such a case. 

If it is the object of Mr. Howard to make a book, and 
to sell it, I grant you he is excused. If, as it would 
seem to be from the reporter’s note at page 138 of this 
case, it is his calling to advise the bar of the State that 
some respectable, though hitherto unknown, litigant, is 
placed, by the verdict of a jury in a criminal trial, in 
“the unenviable position of having committed willful 
and corrupt perjury,” there may be some reason in his 
selling to us eighteen printed pages of uninteresting 
and untruthful nonsense, at the rate of $3.50 per vol- 
ume; but if he has any idea that the chief object of a 
“*Report’’ is to inform the members of the bar (al- 
ways for a price), of the decisions of the courts of 
review upon new and difficult questions of law, involv- 
ing new principles, or applying settled principles to 
peculiar facts, then The People v. Pearsall furnishes 
the evidence of an utter incapacity to determine what 
is and what is not of value as a report. 

But in this particular instance the report is so utterly 
garbled and false in its statements of the evidence 
taken at the trial, and the decisions of the justice be- 
fore whom the trial was had, that I feel it my duty to 
make the necessary corrections thereof, and thus to do 


justice to the judicial character and attainments of: 


the eminent judge who presided at that trial. 
Neither of the three propositions stated in the head 
note of the case was decided by Judge Potter. 





The report declares it to have been held by him, at 
that trial, that ‘‘ Where the date of a trip by a witness 
to a certain place is material on the trial of a civil 
action, it is not material whether the witness swearing 
on that subject knew that the hotel where he stayed 
kept a register. Therefore, although he swore inten- 
tionally false on the trial that he did not know such 
hotel kept a register, yet he was not guilty of perjury.” 

Nothing can be further from the truth. Nothing of 
the kind was held. 

Bullard had sued Pearsall in a civil action to recover 
moneys alleged by him to have been paid to Pearsall, 
as the purchase-price of an interest in a certain patent 
for a drill machine, the sale of which to Bullard, Pear- 
sall was charged to have effected by means of false and 
fraudulent representations. The sale took place on 
the 17th of July, 1868. Bullard alleged in his complaint, 
and testified on the trial, that Pearsall represented that 
he and one Thompson had tested the drill at Granville, 
and it was valuable, and that Pearsall stated that 
Thompson considered his interest (one-fourth) worth 
$10,000. 

It was also proved at the trial that Thompson, on 
their return from Granville, had offered his interest to 
Pearsall for $2,000. Pearsall denied making any false 
representations, and testified that the trip to Gran- 
ville occurred on the 24th of July, and, as the sale was 
on the 17th, the offer of Thompson did not disprove 
the truth of the representation of value which were in 
fact made. Thus the date of the Granville trip was 
directly in issue. Pearsall succeeded at the trial, and 
the judgment was subsequently affirmed in the Court 
of Appeals. Thereupon Bullard procured Pearsall to 
be indicted for perjury, in testifying that the trip to 
Granville with the machine, made by himself and 
Thompson, was on the 24th of July, alleging that in 
truth and fact it was made in June, and thus before 
the sale of July 17th. 

The trial of this indictment came on before Judge 
Joseph Potter and a jury, at the Saratoga Oyer and 
Terminer, in September, 1873. At that trial I acted as 
counsel for the accused, and am therefore familiar 
with all the facts. I have also fortified my memory 
by references to the stenographer’s notes. 

In the report of the case in Howard, at page 123, as 
the basis of the proposition above quoted, it is stated: 
“Franklin L. Wheeler testified that he was clerk of the 
hotel kept at Granville in June, 1868; produced the 
register kept at said hotel. 

“The prosecution offered to prove by this witness 
that the prisoner’s name,in company with Van Vanden- 
burgh, was upon this register under date of May, 1868, 
in the handwriting of the prisoner; that prisoner’s 
name was not upon the register under date of July, 
1868, and that the leaf of the register containing the 
entries for June, 1868, had been cut out by some per- 
son to him unknown; that about January 1, 1871, 
and about two weeks before the civil case was tried, 
the prisoner drove about thirty miles, from his resi- 
dence to said hotel, and called for said register; that 
witness looked it up and furnished it to the defend- 
ant; that he took dinner at the hotel that day, but 
did not register or disclose his name or business, and 
the witness did not then recollect him; that witness 
did not watch the defendant and could not therefore 
tell whether or not he abstracted the leaf for June; 
that, after defendant left, witness put the old register 
away; that after the trial of the civil action Bullard 
went over to see said register, and the witness then 
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got it and found that the June leaf had been ab- 
stracted. 

‘‘The counsel for the defense objected to the above 
evidence. 

“The court decided that it was not material whether 
defendant had registered his name in June, or whether 
the witness knew such register had been kept when he 
testified two weeks after that ‘he did not know as 
they had a register.’ ”’ 

The proposed evidence was so clearly improper that 
I need not stop to discuss its admissibility here. My 
object is to show that the case is falsely reported. 

The stenographer’s notes of the trial are before me 
and nothing of this kind can be found in them. 

The register was offered for the purpose of show- 
ing that a leaf had been abstracted. This was ex- 
cluded. 

The following is the only offer of proof on this sub- 
ject. I quote from the stenographer: ‘‘ Prosecution 
offered to show that the defendant came to the hotel 
about the Ist of January, 1871, and examined the 
register privately, and had full opportunity to erase 
the leaf if he desired to.”’ This was objected to as 
immaterial and incdmpetent, and excluded. 

Could any proposition be more clearly incompetent 
than this? 

(The witness did testify ‘‘I cannot remember the 
persons there with the drill machine, and I have no 
means of knowing the time.’’) The court did not de- 
cide that it was immaterial whether Pearsall knew 
that the hotel where he stayed kept a register, nor 
that it was immaterial whether he swore falsely on 
that subject, nor if he did so swear that it was not per- 
jury. 

There is nothing in the proposed evidence and ruling 
tending to justify the head note of the report quoted 
above. The judge was not called upon to rule on any 
such question as he is there falsely reported to have 
passed upon, nor did he make any ruling on that sub- 
ject. 

No such question was presented at the trial. 

The second proposition of the head note laid down 
as having been held by the judge is, ‘‘ Where a witness 
states a transaction occurred on a given date, he has 
no right to confirm or corroborate his evidence by 
showing a paper made and signed by him at that 
date.” 

This is the second prominent inaccuracy of this re- 
markable report. 

As the basis of this proposition the case as reported 
shows that one Homer H. Ingallsbee testified that he 
remembered the occasion when Pearsall and another 
man passed his place in the summer of 1868, returning 
from Granville; that he was cutting clover hay; that 
he finished on Saturday; that on that day one Draper 
called for him to go to Sandy Hill; that he went on 
the following Monday, which was June 29th, and there 
made a contract, which he offered to produce for the 
purpose of showing that it was dated June 29th. 
This was objected to and excluded by the court. 

It will be observed that it was not pretended that 
Ingallsbee had made any memorandum of having seen 
Pearsall, or of the day on which he saw him. The 
paper offered was not a memorandum at all, but a pri- 
vate contract, made on an entirely different day from 
that on which [ngallsbee claimed to have seen Pear- 
sall pass his clover field, and having no reference what- 
ever to either the fact that Pearsall passed, or the day 
on which he passed. This evidence was so clearly in- 
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admissible, within well settled rules, that it would 
have been manifest error to have received it. 

But the proposed evidence does not even tend to 
justify the head note, and stamps the individual who 
placed it at the head of the report as guilty of both 
folly and inaccuracy —folly in giving as the rule de- 
cided in a given case a proposition which a perusal of 
the case itself instantly discloses was not decided, and 
inaccuracy in stating as the decision of the courta 
proposition never passed upon by it. 

The third statement of the head note is as follows: 
“Tn this case it was held that a witness called for the 
defense, on cross-examination, could not be asked 
whether he had not made a statement out of court 
inconsistent with what he had now sworn to in court.”’ 

This statement is so utterly untruthful as fairly to 
challenge admiration for its impudence. It cannot be 
accounted for, except upon the theory that the person 
who sent this report to Mr. Howard for publication 
designed to bring Judge Potter into undeserved ridicule 
for the gratification of some personal malice. 

It had already been proved that the first drill that 
came to Pearsall, and the one which was exhibited at 
Granville, came to Schuylerville by packet on the 24th 
of June, 1868. It was proved to have been taken tothe 
barn of the witness Charles W. Hermance. Hermance 
then testified that he went to New York on the 7th of 
July, and returned on the 1lvh, and that the drill was 
at his barn when he left home, and when he returned 
it was gone. 

The object of this proof was to show that Pearsall 
could not have been at Granville with the drill in June, 
as it was not pretended throughout the entire trial that 
Pearsall was ever in possession of any other drill than 
this. The report (pages 125, 126), states that the fol- 
lowing question was put to Hermance: ‘Did you 
then and there (February 27, 1871), state to him (D. A. 
Bullard), that upon reflection since you had been ex- 
amined in Troy, you were satisfied that the drill that 
came to your barn in Schuylerville, was painted and 
altered by you, and that Ostrander and Finne took it 
to Ballston to see what they could get it made for, and 
that such drill did not go to Pearsall’s, and it never 
went there; and you did not remember about the drill 
that went to Pearsall’s, but you knew it never came to 
your house, and you never saw that drill and did not know 
any thing about it.” 

‘* Objected to by defendant’s counsel and excluded 
by the court.” 

There are but two falsehoods contained in the report 
of this question and the ruling upon it. 

First. That part of the question here expressed in 
italics was not asked at all, but in lieu thereof in the 
actual question put, were the words “‘ and you did not 
remember about the drill that came to your house.”” 

Second. The proposed evidence was not excluded by 
the court. 

It would have been entirely proper to have overruled 
the real question-put to the witness (although that dis- 
position was not made of it), as it did not contradict 
or tend to contradict any thing which Hermance 
had testified to. Nor was there any attempt made at 
the trial to contradict any thing Hermance did testify 
to. D. A. Bullard was not a witness, and did not tes- 
tify. The question was not pressed by the prosecution, 
nor passed upon by the court. 

A statement so utterly different from the real fact, 
as that contained in the head note last above quoted, 
is rarely found in a report. 
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Perhaps the secret reason, which actuated the publi- 
cation of this extremely inaccurate statement of the 
trial, may be found in what purports to be the report- 
er's note at the foot of the case (p. 138), where some 
small attempt is made to vindicate the complainant, 
John H. Bullard, from the conceded effects of the ver- 
dict of acquittal. John H. Bullard and Pearsall are 
farmers, and hitherto have been deemed respectable 
citizens. 

Bullard sued Pearsall in the Supreme Court, and em- 
ployed his brother, the “ General,” as his counsel. At 
that trial Bullard and Pearsall came into flat contra- 
diction upon a material question. Bullard was de- 
feated. He procured Pearsall to be indicted for per- 
jury, and the “ General” was again employed to con- 
duct the prosecution. At this trial Bullard and Pearsall 
fell into the same contradiction as before. Pearsall’s 
evidence was supported and corroborated by six rep- 
utable witnesses, and their evidence established that 
he had sworn to theexact truth. He was triumphantly 
acquitted. 

Thus, two juries have weighed the evidence of these 
men, and justified Pearsall. 

The effect may be precisely what the reporter’s note 
claims, that the result vindicates the character of Pear- 
sall, at the expense of that of Bullard. With this ques- 
tion, however interesting it may be to the parties 
themselves and their immediate friends, no Supreme 
Court reporter ought to have any thing to do; and 
when, as in this case, such questions are presented in a 
report to the consideration of the profession at large, 
it amounts to little less than an outrage. It certainly 
does violence to every rule which ought to govern a 
reporter in making up his book. But I presume Mr. 
Howard is not so much to be blamed, as that system 
of reporting which permits private counsel to publish 
in a volume of reported cases, as authority, his own 
vague conceptions of decisions which he is himself fre- 
quently incapable of comprehending, or what is worse, 
his own mis-statements of both the facts and decisions 
of a particular case. When cases shall come into our 
reports from the hands of the court reviewing and 
deciding them, and from no other sources, it will, I 
think, be found that such a report as that of The People 
v. Pearsall cannot, by any possibility, find its way into 
the books. 

Pardon me, Mr. Editor, for occupying so much of your 
space. I have deemed it proper that Judge Potter 
should be set right with the bar as to this case, in order 
that the shafts of malice may not accomplish the end 
whereto they have been sent. “ Fiat justitia ruat 
coelum.”’ 


Troy, February 20, 1874. 


THE CasE or Hicks v. Stesstins, 3 LANs. 
CAZENOVIA, February 20, 1874. 
To the Editor of the Albany Law Journal: 

DEAR Str— In the last number of your paper (vol. 9, 
p. 105), you state ‘‘on the authority of one of the attor- 
neys in the case of Hicks v. Stebbins, 3 Lans. 39, that the 
judgment in that case was precisely opposite from what 
appeared by the report. Instead of defendant having 
judgment, the plaintiff had judgment for dower.” 

The action was brought to recover dower in a parcel 
of land lying in Onondaga county, of which the hus- 
band of the plaintiff was the equitable owner and in 
possession at the time of his death; and also of two 
parcels of land in Oswego county, which in his life time 
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he had caused to be conveyed to the defendant upon 
certain trusts. 

As to the land in Onondaga county, no questions 
were raised which the judge writing the opinion 
deemed worthy of discussion, and judgment was ren- 
dered in favor of the widow for her dower in that 
parcel. 

It was, however, held that the widow, under the cir- 
cumstances, was not entitled to dower in the land in 
Oswego county, and it is that question only which is 
discussed in the opinion, in which I believe all the mem- 
bers of the court concurred. 

Therefore, although the direction at the end of the 
case as reported, ‘“‘There must be judgment for defend- 
ant,”’ is erroneous, the opinion was by no means a 
dissenting opinion. 

I am, very truly yours, 
CuHaAs, STEBBINS. 


EXPERTS IN JUDICIAL PROCEEDINGS. 


The remarks of the LAw JOURNAL on this subject, 
in the issue of February 21st, concern the credit of 
our jurisprudence. The difference between the prac- 
tical working of our system and that in vogue on the 
continent of Europe is such as to raise a doubt whether, 
in this particular, we may fairly claim to rank among 
the enlightened nations of the earth. There a case re- 
ferred to achemist, ora physician, leads to the produc- 
tion of a report which reads exactly like work of a man 
of sense, education, knowledge, industry and refined 
feeling. It mingles fact and argument as men usually 
do when engaged in discuSsing a subject on which they 
are gravely in earnest; and yet, by that very mechani- 
cal collocation, it enables the reader’s mind to distin- 
guish between them better than if they were externally 
separated. It enlightens without confusing the judg- 
ment; goes direct to the point, and there fixes the 
minds of the jurors to whom it is addressed. After 
having served its immediate purpose, it is usually 
published in a periodical devoted to one or more of the 
technical branches inyolved, and becomes the subject 
of all the criticism which the minds of two or three 
professions can bring to bear upon it. The knowledge 
of this circumstance is the great practical safeguard of 
care and conscientiousness in its author; one with 
which the mumbling of a witness’s oath can bear no 
comparison in point of efficacy. What the testimony 
of experts is, in our courts, is too well known to need 
recapitulation here. Most certainly ‘‘some remedy is 
called for.”’ In the article alluded to, it is proposed 
that whenever a particular scientific question is to be 
decided, whose solution is material to the determina- 
tion of the matters in dispute, a feigned issue should 
be made upon the point, and referred for judgment, 
upon evidence agreed on, to three experts, who are at 
once to sit and determine on the question. There can 
be no manner of doubt that such a change would be an 
immense improvement on the present state of things. 
But is it the best course to be adopted? It involves 
two fictions: First, that a question of science is the 
turning point of a law suit, collateral or interlocutory 
to the main issue; and, second, that certain evidence 
has been given establishing certain facts. A feigned 


issue in a trial for murder, for instance, would strike 
many as singular. Could not the matter be reached in 
a more direct way? Why not authorize the court to 
associate with itself an expert, who, jointly with the 
judge, would preside at the trial, direct and control 
the examination of the witnesses, and sum up at the 
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close, before the summing up by the law judge? After 
his summing up, and before the jury are charged by 
the court, there would be an opportunity of question- 
ing him fully with respect to all points not previously 
developed in the course of the trial. All hypothetical 
examination would thus be excluded; testimony, 
science and law, would all be fully brought out, and all 
confined to the matter in hand. 
C. GOEPP. 
New York, February 23, 1874. 


——_+>e—_—_ 
APPLICATIONS FOR REQUISITIONS. 


We have received the following document from the 
executive chamber: 


EXECUTIVE DEPARTMENT, 
ALBANY, February 16, 1874. 

The following regulations are adopted by the gov- 
ernor in reference to applications for requisitions, and 
mandates upon requisitions: 

Applications must come from district attorneys, and 
be by duplicate original papers, except the indictment, 
which may be a certified copy. 

1st. The district attorney must certify that in his 
opinion the ends of public justice require that the 
criminal be brought back to the State for trial, at the 
public expense; that he is content that such expense 
be a county charge, and that he believes he has within 
his reach and will be able to produce on the trial the 
evidence necessary to secure conviction. 

2d. He must further name the State upon whose ex- 
ecutive the requisition is to be made, and name a 
proper person as agent, having no private interest in 
the arrest of the fugitive. 

3d. If there has been any former requisition for the 
same person growing out of the same transactions, it 
must be so stated, with an explanation of the reasons 
for asking for a new requisition. 

4th. If the criminal is known to be under arrest for 
any other offense, it must be stated. 

If an indictment has been found, a certified copy of 
the same must accompany the application. 

Also there must be, by affidavit, positive proof that 
the criminal has fled from the State and the justice 
thereof, or proof of facts and circumstances warrant- 
ing such conclusion, with a satisfactory explanation of 
delay in prosecution, or other matter calculated to ex- 
cite suspicion of want of good faith in the proceeding. 
Also proof that the criminal has taken refuge in the 
State on whose executive the demand is to be made. 

If known, it must appear whether the criminal is a 
resident of this State, or only transiently here. 

Matters stated on information and belief must be 
stated with the sources of information and belief; and 
mere general allegations of law and fact be avoided as 
far as possible. 

In cases in which no indictment has been found, 
there must be, in addition to the proofs above men- 
tioned, proof by affidavit taken before a magistrate, of 
the facts and circumstances constituting the crime. 

If the crime charged be forgery, the affidavit of the 
person whose name is alleged to be forged must be pro- 
duced, or a satisfactory reason given for its absence. 

In all cases the official character of the officer taking 
the affidavits must be duly certified. 

District attorneys will be held to the strictest respon- 
sibility to see that this process is not used for the pur- 
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pose of collecting debts, or for other private purposes, 
especially in false pretense, embezzlement and forgery 
cases. 

If it is discovered that this process is being abused or 
has been inadvertently granted, there will be no hesi- 
tation in revoking it. 

Requisitions will be mailed directly to the governors 
upon whom made, unless there be very special reason 
for doing otherwise. The agent’s authority will be 
sent to the district attorney for delivery, who must see 
to it that the agent makes return of it, within a reason- 
able time, to the executive department, with a state- 
ment of the manner in which his duty has been dis- 
charged. 

Mandates upon requisitions from other States will 
not be issued unless the requisition is supported by 
proofs, conforming substantially in material matters, 
as to the statements about the crime, and the manner 
of the criminal’s departure from the State, and the 
good faith of the prosecution, to the requirements of 
the foregoing regulations in similar cases. 

Mandates will be mailed directly to the sheriff of the 
county where the criminal is supposed to be. He will 
be directed in all cases to allow the man arrested a 
reasonable opportunity to assert, before delivery, any 
legal rights he may have in the premises. 

By order of the governor. 
T. HorrMan, 
Requisition and Pardon Clerk. 


—— +] 
COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
Court of Appeals on Tuesday, the 24th inst. 


Judgments affirmed with costs — McGraw v. Godfrey ; 
Johnson v. Dodd; Van Sise v. Whittaker; Craft v. 
Whittaker; Terry v. Wait; Cohen v. O’Connor; Ellis 
v. Andrews. —— Judgment affirmed without costs— 
Walter v. Van Nort. —— Judgment affirmed with costs 
and judgment absolute for defendants in accordance 
with the stipulation of the appellants — The President, 
etc., Delaware and Hudson Canal Company v. Law- 
rence.—— Judgments reversed and new trials granted, 
costs to abide event — Perkins v. Hill; Green v. Edick. 
—— Appeals dismissed with costs — Livermore v. Bain- 
bridge; Ferris v. Ferris. ——Judgment of General 
Term reversing conviction and ordering new trial 
affirmed —The People v. Davis. —— Reargument or- 
dered —Slover v. The People. ——Motion to modify 
judgment by striking out words “‘ with costs” granted, 
without costs of this motion—Rice v. Ehele. — 
Ordered, that the judgment appealed from be modi- 
fied by reversing the judgment entered for the defend- 
ant upon the verdict, and that the verdict for the 
defendant be set aside, and that a judgment of non- 
suit against the plaintiff, with costs, be entered, and 
that, as so modified, the judgment be affirmed with 
costs, without costs of motion—Johnson v. Elwood. 
— Decree of surrogate modified, so as to direct that 
the sum of $750 left in the hands of the executors, be 
held by him, to pay any amount which he is bound to 
pay on the James Coyle note, and interest, and a 
proper portion of the sum paid for premiums for insur- 
ance, and the costs of lightning rods and interest, as 
well as the share of the assessment for flagging, and 
interest; and in all other things the decree of surro- 
gate confirmed without costs to either party as against 
the other, or against the estate — Peck v. Sherwood. 
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ENGLISH NOTES. 

The following appointments are announced: Lord 
High Chancellor, Baron Cairns; Attorney General, Sir 
John B. Karslake, Solicitor General, Sir Richard Bag- 
gally.—— Mr. Edward Jenkins, barrister at law, and 
the author of ‘‘ Ginx’s Baby,’”’ has been appointed by 
the Ottawa government their special agent in London. 
—— Sir Samuel Martin and Right Hon. William John 
Lord Monson have been sworn in as members of the 
privy council.—— It is reported that Mr. Arthur Cohen, 
one of the secretaries for the British government at 
the Geneva arbitration, will be made a queen’s coun- 
sel.—— The members of the northern circuit gave a 
banquet in honor of Sir Samuel Martin on the 21st ult. 
— Mr. Whalley has been re-elected to parliament 
from Petersborough, notwithstanding his behavior in 
regard to Luie and the Tichborne claimant, but Mr. 
Guildford Onslow has been defeated. —— The parlia- 
ment which has just been dissolved contained nearly a 
hundred members of the bar. 

—-—-- oo - — — 


LEGAL NEWS. 

The date of the Yale dinner to Chief Justice Waite 
at Washington has been fixed at March 2d. 

Kenyon College, Ohio, has conferred the honorary 
degree of LL.D. upon Chief Justice Waite. 

Mr. Allen, chief justice of the Supreme Court of 
the Sandwich Islands, is in Washington. 

Governor Dix has removed District Attorney Brit- 
ton, of Kings county, and Thomas N. Rodman has been 
appointed in his place. 

The Democratic State Convention of Kentucky has 
nominated Capt. Thomas C. Jones for clerk of the 
Court of Appeals. 

Hon. D. P. Low is urged by the press of Kansas as a 
candidate tosucceed ex-Judge Delahay in the United 
States District Court for that State. 


The Missouri legislature has passed a bill extending 
the law of mechanics’ lien for unpaid wages and 
increasing the interest on lien to ten per cent. 

The Grangers of the West are making a movement 
against some of the. patent laws, and especially against 
extensions of patents which have run seventeen years 
or more already. 

The Law School of Columbia College, under the 
supervision of Prof. Theodore W. Dwight, has devel- 
oped in thirteen years from a nucleus of twenty-five 
students, to a present membership of 450. 


The senate has confirmed Isaac F. Quimby, United 
States marshal for the Northern district of New 
York; Edward 8. Kearney, for Washington Territory ; 
Benjamin J. Shooner, for Indiana. 

The members of the bar of Erie county, Penn., have 
requested the president to appoint Mr. Henry Souther 
as U.S. attorney for the western district of Pennsyl- 
vania, in place of the late H. Bucher Swope. 


The Maine senate, on the 20th inst., voted four to 
twelve in favor of a bill to abolish the death penalty 
in that State, and on the 24th, the house, by a vote of 
forty-seven to fifty-three, rejected the bill. 

Mr. Schuckers, private secretary of Chief Justice 
Chase, is busily at work on a biography which, it is 
said, receives the approval of Mr. Chase’s family in 
preference to the one being prepared by Judge Wor- 
den. 








Judge Wylie, of the Court of Equity at Washington, 
has decided the case of Mrs. Gaines against the Hon. 
Caleb Cushing, continuing the injunction in force, and 
directing the title papers to remain in the land office 
for the present. 

In a recent debate in the house of representatives 
upon the bill providing that the clerks of the United 
States courts shall deposit their fees with the treasurer 
of the United States, Mr. Speer made the remarkable 
statement that there are some clerks of United States 
courts who receive in annual fees the sum of $100,000. 

The work of revising the laws of the United States, 
which is being prosecuted at night sessions, held for 
this special purpose, on Wednesday and Thursday 
evenings of each week, is making good progress. 
The most difficult part of the work, the chapters 
relating to the tariff, is now completed, and it is 
thought that in two or three weeks more the entire 
volume will have been finished. 

It is proposed to abolish the now existing pension 
agents and make the postmasters at each county seat 
ex officio pension agents, and makes it the duty of the 
postmasters to correct the rolls and return to the 
pension office, noting deaths, removals, etc., where- 
upon checks or drafts for amount due each pension 
will be forwarded to the postmasters for distribution, 
for which service they are to be allowed a fee of ten 
cents each, to be paid by the government. 

The [llinois Legislature has, after an agitation of 
several years, passed the bill authorizing the superin- 
tendent of the penitentiary, wardens of poor houses, 
coroners, etc., to deliver to professors and teachers in 
medical colleges, the remains or body of any deceased 
person for the purpose of medical and surgical study, 
provided that the remains shall not have been regularly 
interred, and shall not have been desired for interment 
by any relative or friends of deceased within fort7- 
eight hours after death. 


The committee of the house of representatives on 
expenditures in the department of justice has adopted 
a resolution directing the chairman to ask the house 
for authority to send for persons and papers, to ad- 
minister oaths and employ a clerk for such time as 
may be necessary for the purpose of enabling the com- 
mittee faithfully and thoroughly to discharge its du- 
ties. About $200,000 have been spent in marshals’ fees 
in Arkansas, and the same amount in Southern New 
York and South Carolina each. It is only by the 
means proposed that all the facts can be ascertained. 


—-- oe 


FRENCH SPOLIATION CLAIMS.—The French spolia- 
tion bill, reported favorably by Mr. Cameron, from the 
committee on foreign relations, is the one introduced 
by Mr. Sumner on the first day of the session. It pro- 
vides for an adjustment by a board of three commis- 
sioners, to be appointed by the president, who shall 
report to congress on the validity and amount of all 
claims presented within three years from the time of 
their first meeting, and the awards so made shall be 
paid pro rata to an amount not exceeding $5,000,000, 
whenever congress shall make an appropriatiou there- 
for. No claims, however, are to be admitted which 


did not accrue prior to July 31, 1801. The bill specifi- 
cally excludes all claims embraced in the treaty with 
France of April, 1803, and all such as were allowed in 
whole or in part under the treaty of February, 1819, 
with Spain, and the treaty of July, 1831, with France. 
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THE REFERENCE SYSTEM. 


‘However much men may differ in relation to the 
merits of the jury system, its most strenuous advo- 
cates must make one concession: it is rapidly falling 
into disuse. Before we advance another step, let us 
put ourselves right upon the record, by declaring that 
Wwe are not among those who see no good in the jury 
system. We consider the right to a trial by jury in 
all cases as of inestimable importance. We conceive, 
too, that some cases should never be tried without a 
jury. For example, we should be very reluctant to 
consent to hang a man, unless the evidence was suffi- 
ciently clear to convince a jury of twelve men of his 
guilt. But the exigencies of modern civilization have 
compelled suitors to waive this right in very many 
eases, and to adopt a substitute recommended by 
reasons of convenience and dispatch. The dramatic 
characteristics of the law are fading out. The days 
of great advocates, and of eloquent. advocacy, are 
passing away. The pomp and excitement of public 
trials are losing somewhat of their fascination for the 
multitude. Our public courts have become, in a great 
measure, a mere convenience for plaintiffs who ask 
for damages and consequently want a jury. Cases 
which a generation ago would have filled the court- 
room with open-mouthed spectators from the rural 
districts, and occupied the attention of an entire com- 
munity for days in succession, are now disposed of in 
a lawyer’s dingy back room, with no other auditors 
perhaps, than the young gentlemen who are supposed 
to be pursuing the study of the law in the referee’s 
office, and the small boy who brushes the dust occa- 
sionally off his books, and builds his fires. Of course, 
under such a system, eloquence, and the arts of advo- 
cacy, are quite out of place. Appealing to the pas- 
sions or prejudices of some parchment-faced old 
counselor, is rather up-hill work for the speaker. 
The thousand and one little tricks of the profession 
are quite wasted on such a tribunal. It is of no use 
bringing a widow in weeds, and several fatherless 
children, before such an unfeeling court. The accus- 
tomed asseveration of counsel, that never in the course 
of his professional experience has it been his fortune 
to present to the consideration of an enlightened 
court a case of such incredible hardship and wrong 
upon his client, etc., ete., would be ridiculously in- 
appropriate before a referee. Lovely woman’s charm 
will not penetrate his pachydermatous hide, and now 
and then he has even been known to render judgment 
in favor of a railroad corporation. In vain would 
Erskine shake the powder from his wig, and extend 
his yellow gloved hands, and vainly would Choate 
rumple his hair, and tear his coat tails, in appeals to 





such a court. As in commerce, the stately ship, with 
its towering piles of canvas, has yielded to the 
low black hull of the dingy steamer, so the dramatic 
glories of the court-room have given way to the 
common place of the trial by reference. 

Now, at the risk of being accused of triteness, let 
us consider very briefly some of the more evident 
advantages of the new system. And first, is the great 
convenience of enabling suitors to try their causes 
with promptitude. This, in the large cities, is an 
advantage which is hardly appreciated by the dwellers 
in the rural districts. In counties where the calendars 
are small, lawyers can try their cases with reasonable 
dispatch, and at the same time amuse the inhabitants 
and glorify themselves with the public show of the 
courts. But in large towns and cities, where the 
bread-and-butter problem is more serious, the lawyer’s 
greatest anxiety is to be spared long enough to reach 
his cause, and to find when it is reached that his 
client is still alive, and that his main witnesses still 
survive, and have not lost their memory by age. It 
is very convenient to be able to have forty or a hun- 
dred courts in session, in the same locality, on any 
day, and for any number of days. It enables lawyers 
to accomplish a great deal of business, which other- 
wise might only serve as a legacy to their sons. 

Again, causes are tried much more carefully before 
referees than with juries. There is no chance for 
surprise under the reference system. Many a suitor 
has lost his rights, because his counsel had not been 
able to foresee what his antagonist might, could, or 
would prove, and at the circuit, such an omission is 
frequently fatal. But in a trial before a referee, the 
facility of adjournment cures this trouble, and in the 
end the parties are better satisfied with their counsel 
and with themselves. Each party has had an equal 
chance; there has been no inequitable advantage to 
either; and he who is defeated has nothing to 
reproach himself with, or blame his counsel for; the 
fault is in the law, and the unsuccessful suitor consoles 
himself by insisting that the result “ may be law, but 
it isn’t common sense.” 

Again, with a referee there is no possibility of dis- 
agreement. The disagreement of a jury #8 a very 
common occurrence. We don’t remember ever to 
have read or heard of the disagreement of a referee. 
If there were no higher motive, the little mattéfof 
his fees, which, we dare say, the best of us have an 
eye to, as the donkey has to the bag of oats suspended 
at the end of a stick and held before his nose, would 
induce him to come to a conclusion. The expense to 
suitors and the public, caused by the failure of juries 
to agree, is a very serious item; and worse yet, the 
certainty of justice is very much diminished in the 
public estimation. One obstinate or corrupt man on 
a jury may work a vast amount of mischief. The 
leaven of evil may spoil the other eleven. Of course a 
single referee may turn out to be a bad or a prejudiced 
man, but the chance is only one-twelfth as great as 
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with a jury; and if he is a good and fair man, his 
purpose cannot be defeated by others. 

These seem to us the chief superiorities of the refer- 
ence system: promptness, thoroughness and conclu- 
siveness. What defects are there in the system to 
counterbalance these solid advantages? It is claimed 
by its opponents that, although causes are more 
promptly reached, yet they drag in the trial, and are 
less speedily decided. This is true, and it is what we 
have claimed as an advantage. There is no consola- 
tion in a wrong verdict that it is quickly agreed on. 
If an innocent man is sentenced to be hanged, he 
scarcely regards it as a mercy that execution is 
ordered for the next day after sentence. It is unques- 
tionably true that referees have fallen into undue 
laxity in regard to adjournments. But the abuse is 
no argument against a proper use of the system. Let 
adjournments be granted only on such terms as pre- 
vail at the circuit, or deprive the referee of fees for 
any day except when the trial actually proceeds, and 
this fault would be corrected. 

Again, it is complained that the expense to the par- 
ties of a trial by reference is greater than by jury. 
We have some doubt whether this is true on the aver- 
age. Where calendars are small, as in the sparsely 
populated districts, and causes are quickly reached 
after issue, it may be true; but in all populous locali- 
ities parties are compelled to attend in readiness for 
trial, with all their witnesses, day after day, and some- 
times term after term, before their causes are reached. 
This objection does not apply to references. On 
reflection, we think we should have dwelt upon 
this feature among the advantages of the reference 
system, rather than put ourselves on the defensive in 
regard to it. But suppose we grant the claim of our 
opponents, it simply amounts to this: The expense to 
parties is increased, but that of the public is light- 
ened. This is just as it should be. It is a time- 
honored maxim, although, perhaps, not to be found in 
Broom, that those who dance should pay the piper. 
We know of no reason, except necessity, why the 
public should pay the expense of determining private 
lawsuits. 

It is also urged, sometimes, that a referee is a less 
advantageous tribunal for the trial of questions of 
fact than the jury. Insisting again that we have 
nothing against the jury in theory, we must confess 
that we never knew an instance of a lawyer who was 
unwilling to refer a good case — a case in which he 
depended solely on its intrinsic merits. It may be 
that referees are not quite so profuse in the matter of 
damages as juries are, and yet we have never heard 
that they are apt to be niggardly. 

We are glad to note a growing disposition to refer 
actions, without regard to their character. Cases 
decided by referees are more often correctly decided 
than those tried amid the hurry and confusion of the 
circuit. The investigations of referees save an im- 


mense amount of labor to the appellate tribunals, and 


they make better lawyers of our profession. It is 
good for a lawyer to sit as a judge. It gives him 
candor and insight; takes away from his mind some- 
thing of that one-sidedness which habits of advo- 
cacy are apt to give it, and in making him a better 
lawyer, makes him a stronger man. 


a 
THE LANGE CASE ONCE MORE. 


Mr. George Bliss, district attorney of the United 
States for the southern district of New York, writes 
us a long letter, which we publish this week, kindly 
setting us right in regard to this case, giving us some 
new views as to the duties of judges, and affording us 
a portrait of the conventional district attorney, who 
always thinks the judge is right and the prisoner is 
guilty. : 

Mr. Bliss starts off by saying that he has been pre- 
vented from sooner correcting our manifold errors, 
“by extreme pressure of business.” As we insisted 
before, the officers of justice in our Federal courts are 
overworked; the pressure of business not only pre- 
vents their attending to their neighbors’ mistakes, but 
leads to their committing mistakes themselves. This 
should be remedied. Not only should Judge Benedict 
have a colleague, but Mr. Bliss should have several 
more assistants; and if mistakes like the judge’s con- 
tinue to take place, Mr. Bliss’ new assistants will have 
plenty of occupation in writing to the newspapers to 
defend the judge. 

Mr. Bliss says that one of Lange’s counsel has 
“explained our error,” so far as our “criticisms relate 
\to the manner of Judge Benedict’s decision.” Mr. 
Bliss evidently does not appreciate the sarcasm of 
Mr. Arnoux’s communication. We committed no 
error on this point, for we said nothing of the judge’s 
manner. We simply quoted the record, and if the 
record conveyed the impression that the judge was 
hasty or impatient or over-confident, it certainly was 
no fault or error of ours. We certainly know that 
Judge Benedict is a gentleman, and did not suppose 
that he swore at Mr. Arnoux, or threatened to com- 
mit him, as some New York judges might have 
done, but we only found fault that he would not hear 
him. 

But Mr. Bliss says, the judge did hear him all 
that any reasonable human being could be required 
to. He says that the judge sat like patience on a 
monument for ten long days, during the trial, smiling 
at Mr. Arnoux. He says the judge gave him the 
“utmost latitude.” That may be, but he didn’t give 
him longitude enough. Mr. Bliss waxes with admi- 
ration at the saintly patience of the judge. “No one 
who saw the patience,” he says, and “ wondered at 
the forbearance with which he endured at least one 
harangue after the trial, will question that Judge 
Benedict did his full duty.” Here we get a new idea 
of the duties of judges in respect to accused persons. 





Ignorant people have supposed that they put judges 
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on the bench, and paid them their wages, on purpose 
to hear “harangues” and exercise “patience” and 
“forbearance.” But this, Mr. Bliss would seem to 
assure us, isan error. He would have us believe that 
we do not bargain for these qualities in our judges; 
they are improvements, added by the grace of heaven 
and Judge Benedict. And in Lange’s case, as the 
the court had spent ten long days in the trial, they 
were under no obligation to see that their sentence 
was according to law! Says Mr. Arnoux, “I would 
like to show your honor, that you have no power to 
make that sentence.” ‘ No,” says the judge, “I have 
no hesitation; I’ll sentence him anyhow, and you can 
bring it up some other way.” There is just one par- 
allel, in the history of jurisprudence, for this conduct. 
Another judge of this State, he whom Irving has 
immortalized as the “great congressman,” was once 
called on, in the discharge of his official duties, to 
sentence for some petty offense a negro slave, belong- 
ing to one of his neighbors, and whom his honor had 
known from boyhood. “Stand up, Zingo,” said his 
honor; “ what have you to say why the sentence of 
the law should not be pronounced upon you?” The 
criminal, frightened out of what little wit nature had 
given him, commenced stammering, in a painfully 
confused manner—making a “harangue,” perhaps — 
“Why — massa — massa— Knickerbocker—” “Not 
a word, Zingo!” interrupted his honor, “not a 
word!” and sentence was pronounced, and Zingo 
was left to “bring it up some other way.” 

Then Mr. Bliss explains, that the judge’s error arose 
from his understanding “or” to be “and,” when the 
statute was read aloud to him in court, and that the 
reader was deceived by supposing that his honor in- 
tended to inflict more than one penalty, and thus the 
judge’s mistake was merely of a conjunction, and in 
conjunction with the person who read him the statute. 
Now granting all this, we still have a right to com- 
plain that the judge would not allow an argument 
upon the effects of his mistake. He passed asentence 
that he had no legal right to adjudge. He had no 
more right to inflict the punishment which he com- 
manded, than he would have had (Lange being a 
deacon in the Baptist church, as Mr. Bliss tells us) to 
order him to be tied up, in one of those jute mail-bags, 
and “immersed” in the harbor of New York. And 
when counsel offered to argue the point, although he 
had “made up his mind,” he should have given him- 
self an opportunity to revise his determination. It is 
bad enough to be obstinate and right; to be obstinate 
and wrong, is extremely awkward. 

But Mr. Bliss thinks we have been “ grossly 
deceived” as to the facts bearing on the question of 
Lange’s guilt. Now, as we undertook to state the facts, 
we are, unlike Judge Benedict, willing to be corrected 
if we are wrong. But we protest, in the first place, 
that the question of Lange’s guilt or innocence is of 
minor importance. We have little or no interest in 
the question of Lange’s depravity. For aught we 





care, he may have built forty chicken-coops, instead 
of one, out of these jute mail-bags, and lined his 
entire house with them, instead of his stable loft. 
What we are interested in is the propriety of Judge 
Benedict’s conduct upon conceded facts, and the pro- 
priety of the conduct of the government in “lining” 
its purse with Mr. Lange’s money unlawfully. We 
cannot refrain, however, from making one observa- 
tion upon the “facts,” as Mr. Bliss states them. He 
informs us that this crime of Lange’s had been going on 
for years, and that the officers found mail-bags, in 
various stages of decomposition, on his premises, and, 
we suppose, evidence of these facts was given to the 
jury; and yet, the statute under which Lange was 
convicted was not passed until about fifteen months 
before the indictment was found. Now it would 
seem rather severe to convict a man of criminality in 
committing an act, by evidence that he had pre- 
viously committed the same act when it was no crime. 
And yet, ex post facto evidence is just as good as any 
other to the mind of a government official. 

Mr. Bliss, however, in stating that “ the theory that 
the bags had been carried to the loft by a carman, 
with old rubbish, was never advanced or heard of, 
until it was imposed upon us,” is rather rash and quite 
mistaken. We derived the facts, as we stated them, 
from a contemporaneous, and apparently careful, report 
of the trial, in so reputable an authority as the New 
York Daily Tribune. We repeat, we are not advo- 
cating for Lange; we are simply criticising his judge. 
If Lange is really guilty, so much the worse for him, 
but no better for the judge. We should, however, be 
much more affected by Mr. Bliss’ denunciation of 
Lange as a “thief” and as having “ appropriated” 
mail-bags, if he could assure us that the judge, or the 
government, had refunded to Lange the $200 of his, 
which somebody has unlawfully “appropriated.” 
Lange may not have shown himself innocent of 
“bagging” the property of the government. In those 
severe and cerulean Federal courts, a prisoner cannot 
testify on his own behalf. But if Mr. Lange is really 
innocent, and we were his counsel, we rather think 
he would have a chance to tell his own story to ajury, in 
one of the courts of our State, and that the Judge 
would have “ patience” and “forbearance” enough 
to hear us through. 

As we have no interest in the question of Lange’s 
guilt or innocence, we shall leave it to his counsel to 
make such corrections in our journal, of Mr. Bliss’ 
article on this point, as he may think his cliert’s case 
demands. 

In conclusion, we have no feeling against Judge 
Benedict or Mr. District-Attorney Bliss, personally. 
We have never been in the court usually presided 
over by the one, or in the court of which the other is 
an administrative officer, either as counsel or accused ; 
and we must say, if the Lange case is a specimen of 
their mode of administering justice, we have no desire 
to appear there in either attitude. But we are always 
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indignant at any appearance of judicial injustice. We 

shall never hesitate to speak our mind clearly and 

boldly on such topics. It is our duty as journalists, 

as legal critics, and as men, and we should not shrink 

from it, were the judge our best friend rather than 

a total stranger, as he is in this case. 
———--e———_—— 


CURRENT TOPICS. 

The following are the important amendments to 
the bankrupt law, contemplated by the amended act 
reported by the Judiciary Committee of the Senate: 
Providing that the receiver and the assignee may, 
under the order of the court, continue the business 
of the bankrupt for a period not exceeding nine 
months; providing how the assignee shall sell the 
property, and upon what notice — that he shall sell it 
in parcels or in bulk, according to the nature of the 
case and the interests of all concerned, under the 
direction of the court; it is also provided that he may 
sell real estate upon a credit of eighteen months, pay- 
able in installments, secured upon the property; pro- 
viding more specifically for a settlement of the as- 
signee’s accounts; providing for the competency of 
all parties as witnesses in suits, by or against the 
assignee or the bankrupt, respecting disputes con- 
cerning the estate ; providing for a discharge of the 
compulsory bankrupt, otherwise entitled thereto, 
without regard to the amount of debts, or to the con- 
sent of his creditors, and that a voluntary bankrupt 
may be discharged upon the payment of thirty-three 
per cent of his debts, instead of fifty per cent; pro- 
viding that in cases of compulsory bankruptcy, the 
period of four months mentioned in section 35 
of the act, shall be reduced to two months, and that 
the period of six months (as to preferences) shall be 
reduced to three months; changing section thirty- 
five in relation to preferences and frauds, by inserting 
“knowing” for “ reasonable cause to believe ;” chang- 
ing section thirty-nine, by extending the period during 
which a person must be imprisoned, or have his prop- 
erty under arrest, etc., from fourteen days to twenty, 
as a cause for bankruptcy, and extending the time for 
which the suspension of payment of commercial paper 
will amount to an act of bankruptcy, from fourteen 
days to forty, and further providing, that a debtor 
shall not be forced into bankruptcy under the thirty- 
ninth section, except upon the petition of one-fourth 
in number of his creditors, the aggregate of whose 
debts, are a third of his debts in amount. It is also 
provided that the assignee may recover back moneys 
paid, or property conveyed contrary to the act, pro- 
vided the person receiving such payment knew that 
a fraud on the act was intended, and such person if a 
creditor, is allowed in case of actual fraud on his part, 
to prove a moiety of his debt. Then, section forty- 
one of the act is amended by casting the burden of 
proof upon the party alleging the affirmative, so that 
when the question arises as to whether a debtor has 





committed an act of bankruptcy, it is necessary for 
the creditor to prove such act; also, by providing 
that all proceedings in bankruptcy may be discon- 
tinued on reasonable notice and hearing, with the 
approval of the court, upon the consent in writing of 
the debtor, and one-half the creditors in number and 
amount. The amendments also provide for a reduc- 
tion of one-half of the charges, disbursements and fees 
in bankruptcy, except expenses, but this provision is 
to remain in force only until the justices of the Su- 
preme Court of the United States shall make and 
promulgate new rules and regulations in respect 
thereto; and the said justices are further authorized 
to simplify and consolidate the duties of all bankruptcy 
officers. 


The trial of the Tichborne claimant on charges of 
perjury, which had been in progress upward of one 
hundred and eighty days, terminated on the 28th ult., 
in a verdict of guilty, and asentence of transportation 
for fourteen years. It is stated that Dr. Kenealy, the 
prisoner’s counsel, will move for a new trial_on the 
ground of misdirection to the jury. Aside from the 
extraordinary character of the claimant’s pretensions, 
the two trials growing out of his claim have been re- 
markable — the first on account of the extreme length 
of the attorney-general’s speech to the jury ; and the 
second, by reason of the unseemly and undignified 
contests between the Lord Chief Justice, and Dr. 
Kenealy, and also for the frequency with which the 
court resorted to summary punishment for construct- 
ive contempt. 


A writer in Appleton’s Journal, under the head of 
“ How Our Courts Render Justice,” gives the public 
a view of a hard case which occurred in New York 
some time since, It appears that a lad of fifteen, who 
had previously borne a good character, was sentenced 
to imprisonment for fifteen years, for the crime of 
seizing from a lady’s hand a wallet containing about 
six dollars. The story related is one of rather “sum- 
mary” justice, the boy answering “guilty” to the 
charge, and not having the benefit of counsel. But 
the writer indulges in some extravagant remarks upon 
the carelessness and fallibility of judges, in which 
the editor of the journal joins in a subsequent part 
of the number containing the article referred to. The 
writer says: “It is a great thing for a judge to be 
praised for his hatred of sin, and to have his denun- 
ciations of wretches at the bar quoted as model phil- 
lipies.” “ Tn our courts there have, of late, 
occurred many gross and cruel errors, directly attrib- 
utable to the seeking of judges for the applause of 
the uninformed public.” The editor of the journal 
also says: “ Unfortunately, the two terms of ‘justice’ 
and ‘severity’ have been assumed to be convertible. 
The sharp reprimand, and the severe sentence, have 
been accepted as proofs of integrity, and the judges, 
who have exhibited this readiness to punish, have 
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been hailed, with acclamation, by the public press and 
the public voice.” Undoubtedly there is some truth 
and force in these remarks. But let us ask, in turn, 
what judicial system sub celo is not afflicted with its 
abuses? 


The subject of “experts as witnesses” is grad- 
ually attaining importance in the view of both scien- 
tific and legal minds. The discussion, which the 
past year or two has brought out, points to a removal 
of the expert from the witness-stand, and placing him 
in the attitude of an adviser to the court, or a judicial 
functionary. Mr. Horace Barnard, in a lecture before 
the Medico-Legal Society of New York, proposed to 
elevate the expert to the position of an instructor to 
the court. Others have proposed to allow the expert 
to sit with the judge, and charge the jury on the 
scientific aspects of the case. Still others propose to 
refer scientific questions, on a feigned issue upon 
agreed facts, to a select jury of experts. While it 
may be difficult to secure any new and feasible method 
of getting the aid of experts in the solution of scien- 
tific problems in the trial of causes, yet the existing 
method of introducing the testimony of experts in 
our courts is open to the gravest objections, and we 
are confident that at least a partial remedy for this 
state of things will soon be obtained in this country, 
as has been done in many European States. 


Apropos of the subject of “uniform laws” comes 
the topic of a code of commerce, providing a system 
of uniform laws throughout the United States on 
partnerships, corporations, and kindred mercantile 
matters. If we cannot now secure a private inter- 
national code of commerce, applicable to Europe and 
America, and furnishing uniform commercial laws 
upon matters in which the citizens of different coun- 
tries are concerned, we may, at least, discuss the 
feasibility of procuring a uniform code of commercial 
law for States that are closely connected in govern- 
ment and institutions. Thus, in Germany, in 1862, 
a code of commerce was framed by representatives 
from the several States, and this code has been 
adopted by them, one after another, until it has 
become the national law. We do not see why this 
plan could not be easily adopted in the United 
States. 

OO 
NOTES OF CASES. 

In Tiffany v. The Boatmen’s Savings Institution the 
United States Supreme Court decided a very impor- 
tant question relative to the law of usury. The 
defendant, a banking institution, was prohibited by 
statute from taking more than eight per cent interest 
‘on loans; but no penalty was prescribed for violating 
law. The court held, as a principle of law, that a bank 
could not recover on a note given for such a loan, for 
that a contract to do an act forbidden by law is void, 
and cannot be enforced. This is in accordance with 





Bank of the United States v. Owens,2 Peters. In 
Tiffany v. Savings Institution, Davis, J., in delivering 
the opinion of the court, said: “ Mere accommoda- 
tion paper can have no effective or legal existence 
until it is transferred to a bona fide holder. It fol- 
lows, then, that the discounting by a bank, at a higher 
rate of interest than the law allows, of paper of this 
character, made and given to the holder for the pur- 
pose of raising money upon it, in its origin only a 
nominal contract, on which no action could be main- 
tained by any of the parties to it, if it had not been 
discounted, is usurious, and not defensible, as a pur- 
chase.” This point is sustained by Mun v. Commis- 
sion Co., 15 Johns. 55; Nicholas v. Pearson, 7 Pet. 
103, and other decisions. But the court further held, 
that where the usurious note had been paid the bor- 
rower could only recover back the excess of interest 
beyond the statutory rate. 


In Scott v. National Bank of Chester Valley, 31 Legal 
Intelligencer, 68, the Supreme Court of Pennsylvania 
passed upon a question of current interest. The 
plaintiff, who kept an account with defendant, made 
a special deposit with defendant, of certain bonds for 
safe-keeping, paying nothing for the bailment. The 
bonds were stolen by the teller. After the teller ab- 
sconded, his accounts were found to be false, and it 
was discovered that he had been abstracting the funds 
of the bank for about two years. The court held, that 
the bank was not liable for the value of the bonds; 
that in such a case, gross negligence on the part of 
the bank was the only ground upon which it could 
be rendered liable, and that the failure of the bank to 
discover for such a length of time the dishonesty of the 
teller, was not such negligence. It was also urged, 
on behalf of the plaintiff, that the retention of the 
teller, after it was known that he had speculated once 
or twice in stocks, was gross negligence ; but the court, 
while strongly intimating that it would be gross 
negligence for a bank to retain a teller or cashier, 
after knowledge of stock speculations, thought that 
in this case there was no sufficient evidence of such 
knowledge. 


In Collier and wife v. Dublin, Wicklow & Weaford 
Railway Co., 8 Irish Law Times Reports, 24, the 
action was against the defendants for failure to fulfill 
a contract to carry the wife of plaintiff within a 
reasonable time, whereby the wife was obliged to 
remain during a whole night, at a station of defend- 
ants, without proper accommodations, by reason 
whereof she became ill, and the plaintiff was deprived 
of her services. The Court of Common Pleas held 
that the plaintiff could not recover more than nominal 
damages, he not having been at home, and, in conse- 
quence, not having been deprived of his wife’s society 
and companionship on that occasion, and there being 
no evidence of an injury to his wife depriving him of 
her services afterward. Actions for a breach of con- 
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tract of this kind have not been numerous, especially 
in this country. In Denton v. Great Northern Rail- 
way, 5 El. & Bl. 860, the defendants had continued 
to advertise a train as arriving at a particular point, 
after the train had been withdrawn, and the plaintiff 
was thereby delayed and failed to arrive in season 
for some business transactions, and the defendant 
was held liable for the injury. But in Hamlin v. Great 
Northern Railway Co., 1 H. & N. 408, where a train 
was advertised to go through the same night to the 
point of destination, by connecting with trains of 
another company, and the connecting train had left 
on the arrival of defendant’s train containing plaintiff, 
by reason whereof plaintiff was compelled to remain 
over night, and failed to meet his customers, and 
was otherwise damaged in his business, the court 
held that plaintiff was only entitled to recover for his 
hotel expenses for the night, and for the fare paid the 
next day; but not for any damages consequent upon 
the detention. This case is an extreme one, and it is 
to be hoped will not be taken as a precedent in this 
country. 
eae 
THE DISTRICT ATTORNEY ON THE LANGE 
CASE. 
New York, February 24, 1874. 

Str—lI had intended to have earlier asked you to 
allow me to say a few words in reply to the article in 
the JourNAL of February 14th, headed ‘‘ Justice in the 
Federal Courts,’’ but have been prevented by extreme 
pressure of business. 

So far as the law of the decision made by Judge 
Benedict,and subsequently confirmed by Judges Wood- 
ruff and Blatchford, is concerned, it does not become 
me to say more than that thisis not the first time judges 
have been overruled, and that I look with considerable 
curiosity for the opinions of the majority and mi- 
nority of the Supreme Court. As far as your criti- 
cisms relate to the manner of Judge Benedict’s decis- 
ions, one of Lange’s counsel in the JoURNAL of Febru- 
ary 2lst has explained your error, though I doubt both 
the taste and soundness of some of the views he in- 
timates. Any one who saw the patience with which 
Judge Benedict listened through the trial of ten 
days, giving to the prisoner's counsel the utmost 
latitude, and who wondered at the forbearance with 
which he endured at least one harangue after the trial, 
no one, I say, who heard this will question that Judge 
Benedict meant to do his full duty by the prisoner and 
did so. That he refused to listen to further argument 
when his mind was made up, and when there was 
abundant remedy, if he committed any error, is, I sub- 
mit, not a cause of abuse. 

May I add, that the error into which he fell in his 
original sentence arose from the fact that the statute 
was read aloud to him in court, and that he understood 
“or” to be ‘“‘and,’’ so as to allow both fine and im- 
prisonment, while the person who read the law to him 
supposed he was sentencing on more than one count 
of the indictment, which he could legally do under 
the verdict. Had he chosen, he could have maintained 


the validity of his original sentence on this ground, 
but as he had no such intention in his mind of passing 
sentence on more than one count, he refused to allow 
it to be sustained on that ground. 





But my principal object in writing is to say that you 
have been grossly deceived as to the facts in Lange’s 
case as disclosed on the trial. 

The history of the case is briefly this: A man, named 
McDonald, was a coachman for Edward Lange, and, 
having been discharged, came to the post-office offi- 
cials and stated that Mr. Lange had for a number of 
years been engaged in stealing or appropriating large 
quantities of mail-bags, which were sent him from the 
post-office in which to put newspapers printed by him ; 
that Lange had used the bags in various places about 
his house and stable, and that he had been in the habit 
for years of taking every Saturday from his place of 
business to his residence from ten to fifteen of these 
bags. 

Of course, as a public prosecutor, I took notice of so 
startling a story, but as McDonald was obviously infiu- 
enced by revengeful motives, I was careful to ascer- 
tain its truth. 

As the man stated that a visit to Lange’s house 
would corroborate him in every particular, I sent a 
deputy marshal and two post officials with the coach- 
man to look for the bags. What they found confirmed 
in every respect McDonald’s statement. The loft of 
the stable was lined with mail-bags; a chicken coop 
appeared to be almost entirely made of them; mail- 
bags were found in Lange’s garden, in his house, in 
the garret and in the cellar. The bags were in various 
stages of wear; some weather beaten and old, others 
almost new, showing that the appropriation had been 
going on for years and had continued toa very recent 
time. The officers brought samples of the bags from the 
various parts of the premises, which were exhibited to 
the court and jury. I had Mr. Lange arrested and in- 
dicted. The trial lasted nine days, and the evidence 
was, it seemed to me, perfectly clear. The coachman, 
McDonald, testified to the many takings of the bags 
by Lange, and to the use they were put to at his resi- 
dence. His cross-examination took the greater por- 
tion of two days, but counsel for the prisoner failed 
to shake him in the least. Another coachman, a 
brother of McDonald, who had years before worked 
for Lange, testified to the same custom of appropriat- 
ing and using these bags. The officers testified to 
finding the bags as I have described. 

The prisoner had no defense except that he was a man 
of good character, and a deacon in the Baptist church. 
He could not explain the fact of this large quantity of 
bags being found on his premises, and in uses and posi- 
tions where he must have constantly seen them with 
the letters ‘‘U. S.”” upon them. He could not show 
that the coachman put them there to charge him 
(Lange) with a crime, because the finding of-the bags 
by the officers was eight months after the discharge of 
the coachman, and their condition showed that they 
had been on his premises for a long time, and long be- 
fore the difficulty with the coachman. 

McDonald’s character was attempted to be impeached, 
but he was so strongly corroborated that the jury be- 
lieved his story. 

The theory that the bags had been carried to the 
loft by a carman with old rubbish was never advanced 
or heard of until it was imposed on you. In Lange’s 
own written statement, of which I have a copy, the 
idea is not suggested, but on the contrary he admits 
that the bags were taken with his knowledge, thoug» 
he claims that he directed them to be returned. 

The jury were composed of some of our best citi- 
zens, three of them members of the Baptist church, 
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and one a publisher, and they will all tell you that they 
were friendly to Lange, and would not have convicted 
him if there had been any escape from the evidence. 
After a short deliberation they came into court and 
read from a slip of paper: ‘“ We find the prisoner 
guilty of appropriating certain mail-bags to his own 
use for convenience and gain, and we find the value of 
the property less than $25.” 

In the article in your paper you have left out the im- 
portant words: ‘Convenience and gain.’’ These 
words are used by the statute, and when the jury 
incorporated in their verdict the word “ gain,” they 
declared that Mr. Lange appropriated the bags not 
merely for a temporary convenience, but for “‘ gain,” 
which comes, I think, pretty near finding him a thief. 

It was conceded by the prosecution that the value 
of the bags taken at any one time was not more than 
$25, but, of course, the total theft, extending, as it did, 
over years, amounted to a large amount of money. 
The jury had only to find the value of the goods taken 
on each occasion. 

If proof is wanted that my statement of the evidence 
that appeared on the trial is correct, I refer you to the 
jurors and to the minutes of evidence. In conclusion, 
I say unhesitatingly that if the jury had not found 
that Edward Lange appropriated, i. e., stole mail-bags, 
the property of the United States, and that he did it 
“for convenience and gain,’”’ they would have been 
recreant to their oaths. 

Very respectfully, 
GEOKGE BL.iss, 
U.S. Attorney. 
—__+>e———__ 
COURT OF APPEALS ABSTRACT. 
APPEAL — PRACTICE. 


This was an appeal from an order of the general 
term affirming an order of special term denying a 
motion of defendants that the cause be sent back to 
the referee forfurther findings. Held, that such an or- 
der will not be reviewed in this court, save upon appeal 
from the judgment. Such an order is an intermediate 
order, involving the merits and necessarily affecting 
the judgment of the general term, and in case of 
judgment of affirmance, the order is reviewable here 
on appeal from such judgment. Code, § 11, subd. 1. 
It seems, that if upon appeal from judgment of affirm- 
ance this court should determine that questions upon 
which the court below refused to require the referee 
to pass were material, that there was evidence upon 
which he might have found upon them in favor of ap- 
pellant, and that such findings would have entitled 
him at general term to a reversal of the judgment en- 
tered upon the report, the judgment will be reversed, 
with directions that the general term send back the 
case to the referee for the necessary findings. Quincey 
v. Young et al. Opinion by Rapallo, J. 


ATTORNEY. 


This was an action brought to set aside a satisfaction 
of a judgment executed by plaintiff’s attorney, who 
claimed to act under a power of attorney from one of 
the plaintiffs, which authorized him to take all lawful 
means for the recovery of any debts due the principal, 
with full power to execute sufficient releases and dis- 
charges. All the attorney received for the satisfaction 


piece was the promissory note of the judgment debtor 
for the amount of the judgment, payable on demand. 
Held, that the attorney exceeded his authority, and 
the satisfaction piece did not bind his principal or 





affect plaintiff’s rights. That he was not authorized to 
satisfy the judgment without actual payment; that 
his power as to releases and discharges is restricted to 
the accomplishment of the purposes of the agency. 
De Mets et al. v. Dagron. Opinion by Allen, J. 


CONSTITUTIONAL LAW. 

1. City court of Brooklyn: jurisdiction: power of 
legislature to extend: jurisdiction of Slate courts. — 
This action was brought in the city court of Brooklyn 
to recover damages for the alleged negligence of de- 
fendant in causing the death of plaintiff’s intestate 
by the bursting of the boiler of the Westfield, a ferry- 
boat of defendant, which plied between New York 
and Staten Island, at a slip in the city of New York. 
Defendant had no office or place of business in Brook- 
lyn, and the summons and complaint were served in 
New Yorkcity. Held, thatthe city court of Brooklyn 
had no jurisdiction, and that the provisions of the vari- 
ous acts in reference to said court, attempting to give 
such jurisdiction (chap. 470, Laws of 1870, as amended 
by chap. 282, Laws of 1871, and chap. 239, Laws of 1873) 
are unconstitutional and void. Landers v. The Staten 
Island R. R. Co. Opinions by Allen and Peckham, 
JJ. 

2. The provision of the judiciary article of the State 
constitution, as amended in 1869 (art. 6, § 12), continu- 
ing the Superior Court of New York, the Court of 
Common Pleas of the city and county of New York, 
the Superior Court of Buffalo, and the City Court of 
Brooklyn, with the powers and jurisdiction they then 
had, ‘‘ and such further civil and criminal jurisdiction 
as may be conferred by law,’’ does not authorize the 
legislature to change the character of these courts by 
divesting them of their locality and extending their 
jurisdiction to persons and matters the subject of ac- 
tions in other parts of the State, outside of the locali- 
ties wherein said courts were established. Ib. 

3. Whenthe constitution speaks of further civil and 
criminal jurisdiction, it refers to the object of the ju- 
risdiction, not to the territory or persons of suitors, 
and by said article the courts therein mentioned are 
continued with the same territorial and personal ju- 
risdiction, with power to the legislature to enlarge 
their jurisdiction over subjects and matters civil and 
criminal in their nature, and the proper subject of 
civil and criminal prosecutions. The authority is to 
enlarge their jurisdiction as local courts, not to create 
new courts with general jurisdiction throughout the 
State. Ib. 

4. When a jurisdiction is spoken of it does not refer 
to the residence of the plaintiff, but the subject-mat- 
ter and cause of action, and the person of defendant; 
the jurisdiction of these local courts is limited to 
causes of action arising within the territorial limits of 
the tribunal, or to cases in which the party proceeded 
against resides in, or is served with process within the 
jurisdiction. Jurisdiction cannot be conferred upon 
them based simply upon the fact that the plaintiff is 
domiciled in or casually chances to be within the lo- 
ceality. Ib. 

EVIDENCE. 

Plaintiff in error was convicted upon an indictment 
for grand larceny. The case was one known as “‘ emi- 
grant swindling.’’ Upon the trial the chief question liti- 
gated was as to the identity of the person who commit- 
ted the offense. The testimony on behalf of the prisoner 
tended to establish an alibi. One of his witnesses was 
asked upon cross-examination whether he had called 








156 


THE ALBANY LAW JOURNAL. 








a 


= 





upon W., one of the commissioners of emigration, in 
regard to the case. He answered that he saw W. W. 
was called by the prosecution and permitted to testify 
under objections, to declarations of said witness, that 
the prisoner’s relatives sent him to request him to 
allow the complainant to take the money he had lost. 
This testimony was offered generally, and not simply for 
the purpose of showing that the witness was a friend 
of the prisoner and thus affecting his credibility. 
Held, error; and that the evidence was;prejudicial to the 
prisoner, as tending by hearsay to connect him with 
the offense charged. Moore v. People. Opinion by 
Rapallo, J. 
NEW YORK CITY — SEWERAGE ASSESSMENTS. 


Applications to vacate assessments made for sewers 
in certain streets in the city of New York, which the 
petitioners claim are void, because no general sewerage 
district had been laid out, or map or plan devised be- 
fore contracting for the work, as required by the act 
in relation to sewerage and drainage in the city of New 
York, chapter 381, Laws of 1863. Prior to the con- 
tracts, maps embracing the particular sewers, and none 
others, had been made and adopted by the Croton 
Aqueduct Board, marked and described as “‘ district 
maps.”’ Subsequently a general map or plan of sew- 
erage was adopted, extending over a large area and 
embracing these sewers. Held, that under the provis- 
ions of said act the number and extent of the sewer- 
age districts to be laid out, and the power to modify 
and change them, is entirely within the control and 
discretion of the Croton Aqueduct Board. This court 
has no power to review that discretion, and it seems that 
no tribunal is vested with such power. (Andrews, J., 
dissenting.) In re petition of Ellsworth to vacate assess- 
ment. Opinion by Peckham, J. 


OFFICE — DEMURRER — CONSTITUTIONAL LAW. 


This is an action in the nature of a quo warranto, 
brought by the attorney-general, on the relation of cer- 
tain tax payers for the purpose of testing the title of 
the defendants, and each of them, to the office of re- 
ceiver of taxes of the town of Newtown, Queens 
county. Defendant Crooks was elected collector of 
taxes for one year, in April, 1871. After the election, 
and before Crooks had qualified, or entered upon the 
discharge of his duties, by chap. 385, Laws of 1871, the 
office of collector of taxes of that town,was abolished, 
and all provisions by statute, affecting the duties of the 
office, were abrogated and annulled, and the office of 
receiver of taxes of said town was established, and 
defendant Crooks designated as receiver, for three 
years, from December 1, 1871, with substantially the 
same powers, duties and jurisdiction as that of col- 
lector. At theannual town meeting heldin the town, 
April 2, 1872, both defendants were candidates for the 
office of receiver, and also for the office of collector, 
and defendant Lawrence received the greatest num- 
ber of votes cast for each office. Judgment of 
ouster was demanded against defendant Crooks, 
who demurred, on the ground that the complaint 
did not state facts sufficient to constitute a cause 
of action, and claimed to hold the office under 
said act. Held, that the office of receiver of 
taxes is not a new office, but is substantially the 
same as the office of town collector. It is still a town 
office, not created by law after the adoption of the con- 
stitution. It can only be filled by electors of the town, 


or by appointment, by such authorities as the legisla- 
ture shall designate for that purpose. The legislature 





could not extend the term of office of defendant, by 
statute, beyond the time for which he was first elected, 
and that said provision was unconstitutional. 

A demurrer must distinctly specify the objection to 
the complaint (Code, § 145), and unless it does so, it may 
be disregarded. 

Defendant having in his demurrer only interposed 
the objection, that the complaint does not state facts 
sufficient to constitute a cause of action, cannot now 
avail himself of the objection that the plaintiffs have 
not the legal capacity to sue. 

A misjoinder of parties as plaintiffs is not a ground 
for a demurrer. People ex rel. Lord et al. v. Crooks, 
impleaded, etc. Opinion by Folger, J. 


TRUST — MARRIED WOMEN — PRACTICE. 


1. An unauthorized investment of a trust property, 
given to a married woman, for her sole and separate 
use, may be acquiesced in by her, so as to bar her right 
of action against her trustee therefor; such an acqui- 
escence does not, however, estop her from seeking a 
withdrawal of the fund from the unauthorized invest- 
ment, and placing it as required by the trust. 

The principle of courts of equity, that in cases of 
breach of trust, where no general rule or order of the 
court interferes, and where the facts of the case call 
for a contribution or a recovery over, that all persons 
who should be before the court, to enable it to make 
complete and final judgment, are necessary parties to 
the action, is not abrogated by the Code. Sherman y. 
Parish. Opinion by Folger, J. 

2. If, after timely objection of want of parties, the 
plaintiff does not bring them in, the complaint may, 
in the discretion of the court, be dismissed, but with- 
out prejudice to a new action. An unqualified judg- 
ment, dismissing the complaint in such a case for want 
of parties, is erroneous, and is subject to review. The 
complaint should not be dismissed, even without 
prejudice, and plaintiff put to a new action, when, by 
allowing the cause to stand over, on such terms as are 
equitable, until plaintiff bring in the necessary parties, 
the same end may be reached. Ib. 

VENDOR AND PURCHASER — FRAUD. 


1. Action to recover possession of certain goods 
alleged to have been fraudulently purchased by 8. of 
plaintiff. The goods were bought on credit. At the 
time of the purchase 8S. was insolvent, B. had com- 
menced an action against him, about twenty months 
prior thereto, for a claim greater than the value of all 
his property, in which no answer had been put in, or 
judgment perfected. At the time of the purchase, S. 
said nothing as*to his circumstances, or in regard to 
the suit pending. Immediately after the purchase B. 
perfected judgment, issued execution, and levied upon 
the goods purchased. Held, that there was sufficient 
evidence to go toa jury, and to sustain a finding of 
fraud. Devoe et al. v. Brandt, impleaded, etc. Opinion 
by Peckham, J. 

2. Fraud on the part of a vendee, in obtaining credit 
upon a purchase, may be based as well upon a suppres- 
sion of the truth as the assertion of a falsehood. Ib. 

3. An execution creditor, who purchases goods at a 
sale upon his execution, which were fraudulently pur- 
chased by the judgment debtor, does not become a bona 
fide purchaser. Ib. 

4. Where the vendor of the goods, fraudulently pur- 
chased, seeks to reclaim them, and they are found in 
the possession of a third person, the latter must show 
that he is a bona fide purchaser. Ib. 
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GENERAL TERM ABSTRACT. 
SUPREME COURT—FOURTH DEPARTMEN'! — DECEM- 
BER TERM, 1873. 

COVENANT. 

An action in the nature of a creditor’s bill was com- 
menced against one P. as committee of a lunatic, to 
reach certain stocks and bonds, etc., in order to apply 
them on a judgment for a deficiency in a foreclosure 
action; P., as committee, also commenced an action 
against T. (the defendant in this action), to set aside 
the sale of some 1,416 shares of stock. To settle the 
last action, T. entered into an agreement in writing 
with P. as committee, that if any discovery should be 
made in the creditor’s suit of money or property of 
said lunatic P. and a final judgment should be recov- 
ered in said creditor’s suit, he, said T., would satisfy 
said judgment to the extent of the money or property so 
adjudged, to be applicable to the payment of said defe- 
ciency judgment. 

On such creditor’s suit the whole amount discovered 
and realized was $11,694; out of this was deducted 
$3,119, for costs, etc., and there was adjudged, payable 
to plaintiff in such creditor’s suit, the sum of $8,574, 
to apply on said deficiency on foreclosure. Plaintiff, 
as administrator of P., brings this action to recover of 
defendant on said covenant or agreement the sum of 
$11,699, being the amount discovered and realized on 
said creditor’s suit. Defendant claims he is only liable 
for the sum of $8,574, the amount actually applied on 
the judgment-for the deficiency after deducting 
costs, etc. 

Held, that under the covenant defendant’s liability 
is to be determined from the judgment of the court, 
declaring the amount that should be applied on the 
judgment of deficiency. That as the court has de- 
clared that only %8,574 of such property was to be 
applied on such deficiency, defendant is only liable in 
this action for that amount. Judgment affirmed. 
Nichols v. Tifft. Opinion by Mullin, P. J. 

DEBTOR — EXECUTOR. 


The appointment of a debtor as executor of the 
creditor does not discharge the debt. The naming him 
as executor does not operate as a bequest of the debt 
to the debtor. The legatees and next of kin are 
entitled to share in the debt as assets in the hands of 
the executor. The debt is not discharged unless the 
debtor executor applies the amount of his indebted- 
ness in payment of the claims against the estate. If 
he refuses or is unable to pay, the debt he owes the 
estate still exists, and may be sued for and its payment 
enforced, and any security held therefor may be ap- 
plied toward the payment of the debt. The creditors, 
the legatees, or the next of kin of the creditor may 
maintain an action in equity for this purpose, but at 
law the debt is to be deemed collected and the money 
may be applied in payment of the debts or legacies of 
the testator by any court having power to compel an 
executor to account. Neither the debt nor any secu- 
rity, as collateral thereto, is discharged in such a case. 
Soverhill v. Suydam. Opinion by Mullin, P. J. 

JUDGMENT — EXECUTION — REVIVOR. 


Where a judgment was recovered in 1861 and the 
judgment debtor dies before execution, in an action 
under section 428 of the Code, to revive the judgment 
and for leave to issue execution, the personal represen- 
tatives of the deceased defendant and his heirs at law 





cannot be joined. Even in an action under the Code 
the allegations in the pleadings and the joinder of par- 
ties must be the same as under the Revised Statutes. 
The action under the Code is merely a substitute for a 
writ of scire facias. 

The Code provides a cheap and inexpensive way to 
revive and enforce judgments where either the plain- 
tiff or defendant are deceased, without an action, and 
when a party does not resort to it he must be held to 
a strict conformity to the proceedings required to be 
pursued iu cases of scire facias, as far, at least, as they 
can be pursued in an action under the Code. Strong v. 
Lee. Opinion by Mullin, P. J. 


LIFE INSURANCE — WARRANTY. 


This action is brought on a policy of insurance 
insuring the life of plaintiff’s husband. In the ap- 
plication plaintiff is asked the question: “If any 
of plaintiff’s husband’s family, his father, mother, 
brothers or sisters had ever been afflicted with insan- 
ity, pulmonary or scrofulous diseases?’’ and she an- 
swered No. She was then asked of what disease her 
husband’s mother died of, and she answered scrofula, 
and what his sister died of, and she answered disease 
of the blood. 

The husband is asked the question of what disease 
one of his brothers died of; he replied he did not know, 
and the agent put it down unknown. The husband 
was also asked the question: ‘‘ Had he ever had the 
scrofula or any symptoms of it, that he was aware of?’’ 
and he answered no. It was proved that the husband 
had been troubled for some time before his death with 
a swelling in the groin, and had been confined to his 
bed, and had had this trouble before he made the appli- 
cation. He also had an abscess. The plaintiff was non- 
suited on the trial. 

Held, that the answer of plaintiff to the question 
as to whether any of the family of her husband had 
been afflicted with any pulmonary disease, scrofula, 
etc., although untrue, her answers to other questions 
gave the company notice of the existence of scrofula 
in the family, and showed that she was mistaken in 
her first answer. This could not avoid a policy. That 
the answer of the husband that he had never had any 
symptoms of scrofula, was not a warranty; he may 
have been sick and have had a swelling and sores, but 
he might not have known they were indications of 
scrofula. It was a question for the jury. That the 
husband’s answer that the disease his brother died of 
was unknown, was the language of the agent and not 
his; he could only mean by it that it was unknown to 
him, not to professionals. The case should have been 
submitted to the jury. Judgment reversed. Swifts v. 
Mass. M. L. Ins. Co. Opinion by Miller, P. J. 


MECHANICS’ LIEN — LABOR AND SERVICES. 


Plaintiff was a carpenter, and on the 22d day of Jan- 
uary, 1872, went to work for one T. on a building be- 
ing built under a contract by T. for defendant. Plain- 
tiff worked continuously thirty-four days. He then 
quit work, but he began again on the 8th April and 
continued work until the 19th of the same month, his 
time amounting to ten and one-half days. On the llth 
May, 1872, he filed his lien for his wages for forty-four 
and one-half days’ work. The referee decided that 
plaintiff was entitled to a lien for the whole time, and 
ordered judgment accordingly. 

Held, that plaintiff could only have a lien for work 
done within thirty days prior to the filing of his lien, 
viz., for work done after April 11, 1872. 85.N. Y. 94. 
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Judgment modified. Goodale v. Welch. Opinion by 
Mullin, J. 


MORTGAGE — CONSIDERATION — ABATEMENT — 
EVIDENCE. 

When, after the commencement of an action, the 
plaintiff, a woman, marries, the action does not abate 
by reason of such marriage until it is so ordered by the 
court; and as such order was not obtained, the pro- 
ceedings in the action after the marriage were regular. 

When a question is asked a party relating to trans- 
actions with a deceased person, and there are any mat- 
ters which could be proved in answer to the questions 
without violating section 399 of the Code, it was the 
duty of the counsel to disclose them so that the party 
and referee might be able to determine whether they 
were admissible, and not making such disclosure, they 
were properly overruled. 

This action was brought to foreclose a mortgage 
given by defendant and his wife in 1839. Defendant 
and his wife swear they transferred to plaintiff’s testa- 
tor certain lands for the purpose of hindering, delay- 
ing and defrauding the creditors of the defendant S., 
and that said conveyance was in trust, merely, and 
that plaintiff ’s testator agreed to convey said premises 
back at any time. 

When defendant requested plaintiff ’s testator to re- 
convey, he refused, unless defendants would give him 
a mortgage of $1,200. They finally consented and gave 
the mortgage in suit, which they insist is without con- 
sideration and void. There was judgment for plaintiff. 

Held, that when a fraudulent purpose is disclosed 
in a conveyance, equity will not give relief to either of 
the parties to the deed who are implicated in the fraud. 
1t leaves them as it findsthem. Neither defendant 
nor his wife could maintain an action against plain- 
tiff’s testator to recover back the land belonging to 
them. Said testator, on the conveyance to him, became 
the legal owner of the land, subject only to the right 
of defendants’ creditors. The testator’s act was grossly 
unjust, but defendants took the hazard of such breach 
of faith. Said testator could insist on the mortgage 
being given before he reconveyed the land. Judg- 
ment affirmed. Mapes v. Snyder. Opinion by Mullin, 
P. J. 

PAYMENT — GUARANTY. 

Plaintiff and defendant exchanged wagons, and de- 
fendant gave plaintiff two notes of $50 each in part 
payment of the difference in price. The notes were 
those of a third party, and defendant at the time un- 
dertook and agreed that the maker of the notes would 
pay them when they became due or he would pay them 
himself. The notes were not paid and the maker be- 
came insolvent. 

Held, that when the note of a third party is trans- 
ferred at the time of the purchase the presumption is 
that it is received in payment, and the burden of prov- 
ing the contrary rests on the creditor. Judgment af- 
firmed. 

That the undertaking of defendant that he would 
pay the notes if the maker did not, was evidence that 
the notes were not received as payment by the cred- 
itor. The notes not being paid, the original debt re- 
vived, and the creditor may sue on it. It made no 
difference whether the guaranty of defendant was 
void or not, it was evidence merely that the notes 
were not taken by plaintiff in payment. The plain- 
tiffs are not under any obligation to attempt to collect 
the notes, and the omission to do so is not negli- 
gence. Aldenv. Bantel. Opinion by Mullin, P. J. 





SCHOOL MONEYS— ORPHAN ASYLUM. 


The relator is an orphan asylum and made a motion 
at Special Term for a writ of mandamus, requiring 
the defendants, as trustees of a school district, to pay 
over to said asylum its share of the school moneys 
applicable to the support of common schools in said 
district. There was no teacher duly authorized by 
said district to teach connected with said asylum, nor 
did it make any report required of the district schools, 
etc. The asylum did not claim any share of the 
moneys appropriated to said district from the revenue 
of the common school fund. The motion was dis- 
missed. 

Held, that the act of 1850 applied to all asylums in- 
corporated since as well as those incorporated be- 
fore the act, and they are entitled to share in the 
moneys raised by tax in the district as well as 
those raised by tax in the State. That it must be 
shown that the asylum was taught for some por- 
tion of the year by a teacher legally qualified to teach, 
in order to entitle it to the money. Section 42 of 
the school law expressly forbids the application of 
any moneys apportioned to a district to the pay- 
ment of the wages of an unqualified teacher, and the 
payment of any moneys to such teachers is made a 
misdemeanor, etc. The People ex rel. St. Thomas’ 
Orphan Asylum v. Glooracke et al., trustees, etc. Opin- 
ion by Mullin, P. J. 


SHERIFF RECEIVING MONEY — DEMAND BEFORE SUIT. 

The defendant in this action, asheriff, collected the 
money on an execution, but failed to pay it over either 
to the plaintiff or into court. An action was com- 
menced for the money, and the defense was that no 
demand for the money had been made before suit 
brought. 

Held, that no demand was necessary before main- 
taining an action, and that the rule is not changed by 
the Code. Judgment affirmed. Wilson v. Kerr. Opin- 
ion by Mullin, P. J. 

VICIOUS HORSE — DAMAGES. 


1. Defendant was the owner of a pair of mares. He 
lived some miles from the city of Watertown, and 
when in the city stopped at the American Hotel. 
Plaintiff was hostler at said hotel, and had taken care 
of, fed and cleaned said team on a number of occa- 
sions prior to the accident. In July, 1871, defendant 
came to said hotel and put up his said horses. Plain- 
tiff took the horses from their stalls to clean them, and 
while tying the halter of the off horse through a 
ring, the horse pulled back and tore off his first finger 
to the first joint. This horse had been in the habit of 
pulling on his halter before this, and the habit was 
known to defendant. The horse was what was known 
as a‘‘puller.”” Defendant never warned plaintiff of 
this habit. Plaintiff brings this action for damages. 

Held, that if a man has a horse or other animal 
which has vicious habits, it is his duty to take such 
measures as will prevent it from injuring either per- 
son or property, and if he cannot use it in his business 
and prevent the animal from indulging in its habits, 
he must cease to use it where the person or property of 
others is exposed. That the vicious propensities or 
habits which the owner of an animal must (when 
known to him) guard against, are such as are directly 
dangerous, as kicking, biting, in horses, and hooking 
in horned cattle and biting in dogs. That the habit 
of pulling on the halter is not necessarily dangerous or 
what is known as a vicious habit, nor is it such a habit 
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the existence of which the owner must give notice to 
persons having the charge of such animals. 

2. On the trial one of defendant’s witnesses, who 
had taken care of said horses, was asked, on cross-ex- 
amination, whether he had ever heard the horse was 
a puller, and whether defendant ever had not told him 
she was a puller and to look outfor her. The question 
was objected to, but received. 

Held, error, and for admission of such evidence 
judgment reversed and new trialordered. Kershall v. 
Gates. Opinion by Mullin, P. J. 





NEW YORK COMMON PLEAS. 


OPINIONS FILED AT JANUARY TERM, 1874. 
AMENDMENT. 

Case submitied without action. — Where the jurisdic- 
tion of the court is founded upon a case containing 
facts which the parties have agreed upon, and sub- 
mitted without action, the power of the court to 
amend the case by striking out a part of it, against the 
will of the plaintiff, is exceedingly doubtful. As in 
the case at bar no fraud or any mutual mistake or mis- 
conception is shown, the application was denied. Fear- 
ing v. Irvine. Per curiam. 


APPEALS. See Execution; Mechanics’ Lien; Orders; 
Executions, etc. 
ATTORNEYS AT LAW. See Statutes of Limitation. 
BANKING. See Bills, etc. 


BILLS, NOTES, ETC. 


Liability of certifying bank on a “ raised”’ and altered 
check: estoppel.—On November 23, 1870, J. B. & Co. 
were offered, in the regular course of their business in 
the purchase of gold, a check purporting to have been 
drawn on plaintiffs’ bank by the Hart Manufacturing 
Company. Before delivering the gold they sent the 
check to plaintiffs, who certified it. Defendants re- 
ceived the check on deposit from J. B. & Co. and gave 
them credit therefor, and it was paid by plaintiffs to 
defendants through the regular bank exchange. It 
was thereafter discovered that the date of the check 
had been changed from the 22d to 23d November; the 
name of the firm of ‘J. M. & Co.,’’ which was ficti- 
tious, had been erased and that of J. B. & Co. in- 
serted, and the amount of the check raised from $81.43 
to $4,316.81. It is conceded that the drawer of the 
check, J. B. & Co., and plaintiffs and defendants all 
acted in good faith and in ignorance of any alteration. 
This action is brought to recover the money paid de- 
fendants, on the ground that the draft or check was 
accepted and paid undera mistake as to its genuine- 
ness as a check of the Hart Manufacturing Company. 
Held, the certification was more than a mere admission 
that plaintiffs had funds of the drawers in their hands 
sufficient to pay it, and which they would appropriate 
to that purpose, but was equivalent to the acceptance 
of the check as a negotiable bill and an absolute agree- 
ment to pay the amount on demand, irrespective of 
any casualty to or change in the condition of the ac- 
count of the drawers. It made them primarily liable 
forthe amount. 16 N. Y. 128; 25 id. 143. It operated 
by way of estoppel to any subsequent purchaser in 
good faith against any impeachment of its legal obliga- 
tion (50 N. Y. 575), and when one of two innocent per- 
sons must suffer, he who has caused the misplaced con- 
fidence, or has misled another to his injury, must sus- 
tain the loss rather than the other party. For these 





reasons the action must fail. Bank of North America 
v. National Bank of the Commonwealth. Opinion by 
Robinson, J. 

CAUSE OF ACTION. 

One cause of action.—This is an appeal from an 
order overruling a demurrer. The cause of action 
stated in the complaint is against the administratrix 
of plaintiff’s deceased agent, and it is brought to ob- 
tain an accounting, to obtain certain stock books and 
papers, the property of plaintiff, judgment for the 
amount found due plaintiff on the accounting, and to 
recover certain money of plaintiff’s, deposited by the 
deceased in his bank, and which property and other 
moneys have been taken by the administratrix. She 
is made a defendant individually, because she claims 
to have acted individually in taking possession of cer- 
tain of the property. Held, there is but one cause of 
action stated in the complaint, and the complaint is 
less open to criticism than that sustained in Christy v. 
Libby, 5 Abb. N. 8.192. The case at bar differs from 
McMahon v. Allen, 1 Hilt. 103; Worth v. Radd, 18 Abb. 
396, and Wiltsie v. Beardsley, Hill & D. Supp. 186, be- 
cause there are not two causes of action set forth in 
the complaint. This action being equitable in its na- 
ture it is proper that defendant’s rights and claims 
should be settled in it. Order affirmed. Day v. Stone, 
individually and as adm’x, etc. Opinion by J. F. 
Daly, J. 

CONTRACTS. 

1. Construction of contracts.— By the agreement in 
question in this action, the plaintiff was to pay the 
defendant half a month's rent of a store, and came 
under full month’s rent for the premises on No- 
vember Ist to the landlord. It was well known to 
all parties that defendant had then in his hands the 
rents of the sub-tenants for the whole month of Octo- 
ber, which he had collected, and was to: receive in ad- 
dition thereto the rent of the store for the balance of 
October from the plaintiff. It was subsequently agreed 
that plaintiff was to take the lease from October 1st 
and was to receive from defendant half a month’s rent 
of store and a month’s rent of premises in the build- 
ing occupied by defendant, instead of paying a half 
month’s rent of store to defendant. This was upon 
defendant’s suggestion that it would be equal to the 
arrangement first made. Held, under the first agree- 
ment it was clearly the intention that defendant 
should pay the landlord the full rent for the month of 
October. The effect of the latter agreement was, that 
plaintiff was to become responsible to the landlord for 
that month, and the rents for October, already re- 
ceived from the sub-tenants by the defendant, were to 
be paid to plaintiff. Where the intent of the parties 
is plain it will be carried into effect even if the words 
used in the agreement fail to express every part of it. 
Regan v. Gerdes. Opinion by J. F. Daly, J. 

2 Quantum meruit: when it can be proved.—Where an 
allegation of fraud, or breach of contract, justifying 
the plaintiff in disregarding his agreement, is not made 
out, evidence of the value of his services and amount 
of his outlays as on a quantum meruit will not be ad- 
mitted. Kennedy v. Union Vise Company. Opinion 
by J. F. Daly, J. 

ESTOPPEL. See Bills and Notes; Executors and Ad- 
ministrators. 


EVIDENCE. 


Admissions of parties. —This action is one for con- 
version against all the defendants. Before any evi- 
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dence of a conspiracy had been adduced, plaintiffs 
were allowed to give evidence of an admission by the 
defendant Olmstead, against the objection of his co- 
defendants, to the effect that he was receiving no 
goods on store from any one but the plaintiffs, and so 
establishing prima facie that the goods in question of 
which the defendants O. D. and O. 8. had subsequently 
come into the possession belonged to plaintiffs. It 
was objected to as hearsay, irrelevant and as not af- 
fecting those defendants, but on the assurance that 
further evidence connecting them with it, making it 
competent against all the defendants, would be pro- 
duced, it was allowed. Held, that this was error. It was 
at most a mere statement or narration of past occur- 
rences, and it was not made during the pendency of the 
transactions in question, or to further their objects. It 
constituted no part of the res geste, was made to astran- 
ger to the transaction, and no conspiracy had been 
shown. The learned judge examines the evidence in 
the case very fully and writes for reversal. Judgment 
below in favor of plaintiffs reversed. Wilson, etc., v. 
O’ Day et al. Opinion by Robinson, J. 


Also, see Contracts. 
—— mo —- — 


BOOK NOTICES. 


Commentaries on American Law. By James Kent. Twelfth 
Edition. Edited by 0. W. Holmes, Jr. Boston: Little, 
Brown & Co., 1873. 

Fifty years ago Chancellor Kent began a series of 
law lectures before the students of Columbia College, 
in New York city. Those lectures formed the nucleus 
from which have been developed the most excellent 
and complete commentaries on American law ever 
produced —a work which, for comprehensiveness, 
accuracy and learning, is unsurpassed in ary age or 
language. Kent’s Commentaries contain ‘all the law” 
so far as it is possible to put the law of America in four 
volumes of less than six hundred good-sized pages, 
each. Such has been the public and professional 
appreciation of the value of these commentaries that 
they have always been cited as of the very highest 
authority, and eleven editions of the work have been 
exhausted. About a quarter of a century has elapsed 
since the death of the author of the commentaries, 
and during this period several editors have brought 
out new and annotated editions. Most of the editions 
have been edited with ability, and whoever has touched 
the work of the distinguished and venerable author 
has done so with a due sense of the responsibility and 
importance of the task. To preserve the comprehen- 
siveness and dignity of the style of the Chancellor, 
and to approach his breadth and force of reasoning in 
the expression and elucidation of the vast and varied 
law topics which he discussed, is something of an Her- 
culean labor to men of ordinary capabilities. Few 
men, indeed, of whatever standing — judicial, or lit- 
erary, or professional— would deem themselves com- 
petent to undertake a work so important, so immense 
and so varied as that of taking the commentaries, as 
Chancellor Kent left them, and giving them freshness 
and adaptation in the light of more recent adjudica- 
tions. But such a task has been attempted by the 
present editor, and if New York had the honor of 
originating the commentaries, Massachusetts has the 
later honor of producing the twelfth and fullest edi- 
tion, incorporating the adjudications from the time of 
the Chancellor’s death to the present. No one could 
contemplate the character of Mr. Holmes’ undertaking 





without mingled feelings of admiration and hope— 
admiration for his courage, and hope inspired by the 
knowledge of his industry and ability. Without the 
advantages of long experience in judicial positions, 
without the accumulated practical wisdom of age, the 
present editor commenced the annotation of these 
commentaries three years ago. But he possessed rare 
qualifications, in some respects, for the undertaking. 
He has a mind deeply analytical, well-stored with legal 
lore, and a pen accustomed to the highest legal-literary 
exertions. In his preface the editor says: ‘‘ Almosi all 
my more important notes have been partially or wholly 
rewritten —many of them more than once—in the 
light of cases which have appeared since their first 
preparation; and every case cited has been carefully 
examined in the original report.’’ The editor’s notes 
are generally compressed into a subordinate essay, the 
contents of which are indicated by italicised headings. 
The notes added to former editions have not been 
retained in their original form, with a very few excep- 
tions. The editor also expresses his obligations to two 
or three legal friends for their assistance, and is very 
frank in his acknowledgments. Indeed, the whole 
preface is a modest and unassuming introduction of 
the work to the public and the profession, remarkable 
for its simplicity and frankness. And with such prefa- 
tory remarks the editor passes these volumes out upon 
the world of legal lore, and leaves his work to the just 
criticism of the profession. An examination of the 
work cannot but satisfy the most critical that the great 
commentator has found in Mr. Holmes a worthy anno- 
tator. He has infused into his labor something of the 
pride and love which animated the venerable Chancel- 
lor, and throughout the volume we see marks of intel- 
lectual comprehension and ability which render the 
new work akin to the old. 

In the note to the first page of the commentaries, 
under the title of the ‘‘ Law of Nations,” the editor 
refers to Wheaton, Woolsey, Twiss and Austin, and 
concludes that ‘“‘ International law is probably a better 
title’ forthe subject in the chapter. This is undoubt- 
edly true in the light of the most recent discussion 
upon the subject, but the distinction between the 
* Law of Nations” and “ International Law,’’ was not 
probably well defined, among English and American 
jurists, in Kent’s time. Mr. Holmes says: ‘‘The jus 
gentium of the Roman lawyers is now understood to 
have meant something very different from the modern 
international law. It was a collection of rules and 
principles, determined by observation to be common 
to the institutions which prevailed among the various 
Italian tribes.”” For this statement, the editor cites 
Mr. Maine, on Ancient Law, who is a very competent 
authority. This isa characteristic illustration of the 
way in which the present editor treats the various 
subjects in the commentaries. He makes real and ex- 
cellent distinctions, and brings to bear all the more 
recent authorities upon the point, not confining him- 
self to any class of writers, but selecting passages and 


.views from able authors in all departments of law 


literature. On the topic of the ‘“‘ Regulation of Com- 
merce” between the States, the editor is extremely 
felicitous in expression, and able in his exposition of 
the law relating thereto. The editor says: ‘‘The 
power to regulate commerce in matters requiring a gen- 
eral system and uniform rule is in congress exclusive- 
ly,” and cites a long list of authorities; ‘‘ but it is diffi- 
cult,” he says, “‘to determine in some cases whether 
congress bas acted in such a way as to exclude State 
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legislation or not.’’ Upon this point he gives a 
number of cases in illustration. In a very recent 
decision, which was, of course, too late for insertion 
in the editor’s notes (Chisago, etc., Railway Co. v. 
Fuller, 9 Alb. L. J. 113), Swayne, J., in deliver- 
ing the opinion of the court, said, that the au- 
thority of congress to regulate commerce belonged 
to that division of powers which may be exercised by 
the States only until congress shall see fit to act upon 
the subject. The case, however, only holds that a 
statute of a State requiring railway companies at cer- 
tain periods to fix and post their rates for passengers 
and freights is not in conflict with the federal consti- 
tution. Such a law is not a regulation of commerce, 
but is a police regulation. The various topics treated 
in the second, third and fourth volumes are admirably 
and copiously annotated by the present editor; and 
although not presenting the law on all the topics, in 
detail and with minuteness, yet the editor’s notes, 
taken together with the text and the author’s notes, 
form all that can well be given in a general treatise or 
commentary. The twelfth edition of Kent’s Com- 
mentaries is decidedly the law book of the period, and 
reflects great credit on both the editor and the pub- 
lishers. 


A Treatise on the Law of Judicial and Execution Sales. By 
— Rorer, of the Iowa Bar. Chicago: Callaghan & Co., 


A well-digested and well-arranged work upon Judi- 
cial and Execution sales has been for some time a want 
of the profession. Much of the real estate of the 
country is held or claimed under titles and sales made 
by law. Mr. Rorer has supplied the demand for a 
good treatise upon this subject. The work which he 
has furnished the profession is full and comprehensive, 
and in all respects worthy of their approval. 


—— ee —_ 


REFERENCE. 


When compulsory orders of reference may be made on the 
ground of the examination of along account. History 
of the introduction of the system of reference in the 
State of New York. 

The learned Chief Justice of the New York Com- 
mon Pleas, in the case of Macgowan et al. v. Sinclair 
et al., announces the decision of the general term 
against the granting of an order of reference therein. 
His opinion, filed on February 16, 1874, contains an 
exhaustive and learned review of the origin and growth 
of the system of reference, and the cases in which it 
should be resorted to. We publish the opinion in full. 

Daty, C. J. This is not acase forareference. To 
authorize a compulsory reference the account must not 
only be a long one, but it must be directly involved. It 
must be the immediate object of the suit or the 
ground of defense, and not arise collaterally or inci- 
dentally. This was held by the Court of Appeals in 
Kain v. Delano, 11 Abb. Pr., N. 8., 29. The affidavit 
of the plaintiffs states that the defense set up will in- 
volve the examination of a long account, involving, 
among other items, the accounts of the sale of several 
large shipments of corn set up in the answer; which 
sales were made at various times and to at least twelve 
different persons or firms. The defendants’ affidavit 
states, that the three bills of exchange, upon which the 
action is brought, were drawn against the proceeds of 
certain cargoes of corn shipped by the defendants to 
Liverpool; the defendants delivering to the plaintiffs 
the bills of lading for the cargoes, as security for the 





payment of the bills, upon the delivery of the bills by the 
defendants to the plaintiffs; that the cargoes were sold 
by the plaintiffs, or their agents, in Liverpool, realizing 
more than enough to pay the bills of exchange; that 
the plaintiffs delivered the bills of lading to Campbell 
& Co., who were grain brokers in Liverpool, and took 
from them an agreement that they would pay over the 
proceeds of the several cargoes to the plaintiffs or their 
correspondents, to au amount sufficient to satisfy the 
bills; that Campbell & Co. afterward became insolvent 
without having paid over the proceeds to plaintiffs’ 
correspondent in England; that the principal ques- 
tion, therefore, in the case is, whether Campbell & Co. 
were the agents of the plaintiffs or of the defendants, 
the determination of which will settle whether the 
loss is to be borne by the plaintiffs or the defendants; 
and that there is no dispute between the parties as to the 
sale of the grain in Liverpool, the gross amount of the 
proceeds, and the expenses attending the same; which 
last statement is not denied by the plaintiffs, and is in 
my judgment decisive upon the question of reference. 
The answer avers, that the corn was sold in Liverpool 
by the plaintiffs, through their agents or brokers, and 
states the exact amount in pounds, shillings and pence 
that each of the three shipments brought. I donot 
understand that the fact of the sale of the corn, 
and the amount which it brought, is at all put in issue 
by the plaintiffs’ reply. By their reply they simply 
deny that they sold it and received the proceeds through 
their brokers, agents or otherwise,and aver that it was sold 


and the proceeds received by the defendants through 


their ugents or brokers at Liverpool, which I understand 
as conceding the sale and the amount or proceeds of it. 
I assume this not only from the inspection of the 
pleadings, but because if plaintiffs did not so under- 
stand the effect of their reply to the counter-claim, 
but meant, on the contrary, to require the defendants 
to prove every item in the account of sales, they would 
constantly, after the plaintiffs’ attorney’s affidavit, 
that the sale, the gross amount of the proceeds and the 
expenses were not in dispute, have made an affidavit 
contradicting his affidavit in this respect, to show that 
the items in the account of the sales were disputed on 
a sufficiently large number of them to require that 
there should be areference. The plaintiffs did aver, in 
their moving affidavit, that the truth of the counter- 
claim would involve the examination of a long ac- 
count, including the accounts of sale of several large 
shipments of corn, etc., but when this was circum- 
stantially denied by the affidavit of defendants’ attor- 
ney, it then became incumbent upon the plaintiffs to 
show why or how this examination would become ne- 
cessary, which was the precise point determined in 
Kainv. Delano, supra. This account of sales did form 
a part of the case, and may be said to have been in- 
volved, as one of the many meanings of that word is 
“connected with; ’’ but it was not directly involved, 
unless it was at issue, and to be proved, and this did 
not clearly appear from the pleadings, or the moving 
affidavit, which was simply that the examination of a 
long account was involved. For all that appears in 
the affidavit, the plaintiffs’ attorney may have regarded 
the account as so involved, because it formed a part of 
the case, which would necessarily be put in, read, and 
in that respect examined, though neither the items com- 
posing it nor the amount of it was disputed. This is not 
what is meant in the language of the statute of 1788, in 
the Revised Statutes and the Code by the “examina- 
tion of a long account ;’’ but it is the investigation and 
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proof by testimony of the account, where the whole 
of it or a large number of the items are disputed. 
Where an account is directly involved in the trial, a 
reference is ordered from the intrinsic difficulty of 
carrying on such an examination before a jury, where 
the testimony in respect to charges and credits may be 
conflicting, or the inquiry complicated or intricate, 
making it exceedingly difficult for each of the jurors 
to keep in his mind every item and the testimony re- 
lating to it, so as to enable the jury collectively to find 
a verdict which shall be accurate and in accordance 
with the proof. For this reason such an investigation 
is sent to areferee, who, in addition to having the 
witnesses before him, takes their testimony down in 
writing, and after the evidence is given has ample time 
to go over it carefully in respect to every disputed item ; 
to examine and scrutinize accounts that may have been 
delivered, and letters, receipts, bills and other papers 
that have passed between the parties, and in this way 
to arrive at a conclusion, with a degree of care and de- 
liberation that is impossible upon a jury trial. This 
is what is meant in the statute by the “investigation ”’ 
or examination of along account, and it is to cases of 
this description that references should be confined ; for 
the intention is not and never was to take away the 
trial by jury and substitute a reference, except where 
the investigation before a jury is impracticable, or at 
least exceedingly difficult and unsatisfactory, as 
it is where there is a long or complicated account. 
The practice came into use when New York was a 
colony under the Dutch, and was continued after the 
conquest of the colony by the English, as a more satis- 
factory mode of procedure for the investigation of 
matters of account than upon a trial by a jury. The 
Dutch, as was the usage in Amsterdam, referred the 
settlement of all such matters of account to three 
persons called arbitrators, and like some other Dutch 
usages or law, this was continued for many years after 
New York became an English colony; these three per- 
sons being sometimes called arbitrators and sometimes 
referees. Introduction to E. D. Smith’s Reports, 
XLIV; 2 Rec. of Mayor’s Courts; Rec. of Mayors, 
vols. 2 to7. The charter of Liberties and Privileges 
of 1683, however, provided that all trials should be by 
the verdict of twelve men. Appendix No. II to 2 
Rev. Laws of 1813, which virtually abolished this mode 
of procedure, and there was no way then by whichia mat- 
ter involving an account could be tried at common law 
except by an action of account. Baron Gilbert, writ- 
ing at a much later period, says that, in an action of 
**indebitatus asswmpsit’”’ no evidence can be given of 
an account current, because such an examination 
would be tedious upon issues, and therefore upon (in) 
this case an action of account is provided, wherein is 
judgment quod computet, before a master or auditor, 
where the whole matter, upon both sides, is exam- 
ined, stated and balanced.’’ Gilbert on Evidence, 192; 
and see, also, Trials per Pais, 401; Nosworthy v. Wyld- 
man,1 Mod. 42; Lincoln v. Parr, 2 Keb. 781; Scott v. 
Macintosh, 2 Campb. 238. But the action of account 
was intricate in its course of procedure, dilatory, ex- 
pensive, and moreover did not reach all cases of ac- 
counts, so that a bill in equity for an accounting was 
preferable. This action, therefore, fell into disuse, and 


the practice arose in England of bringing indebitatus 
assumpsit in place of it, the parties usually consent- 
ing, where the account was obviously too complicated 
to be tried by a jury, to refer it as in equity, and finally 
the usage became so general that it was at last held, 





disregarding the old cases, that indebitatus assumpsit 
would lie, no matter how numerous the items in the 
account, the practical effect of which compelled par- 
ties to consent to refer where the accounts were long 
or complicated. Tomkins v. Willsbeare, 5 Taunt. 431; 
Arnold v. Webb, id., note. 

In the colony of New York the same result took 
place at an earlier period. It was found not only that 
this action would not reach all cases of accounts, but 
also that the course of procedure in it could not be 
adapted to a trial by jury, which was obligatory in the 
colony, as I have said, by the charter of Liberties and 
Privileges; for in this ancient action there were two 
judgments: First, that the defendant’s account, or as 
it was called quod computet, upon which the court as- 
signed two auditors, who examined the parties under 
oath respecting the account, a practice which did not 
exist in other common-law actions, and there might 
be a new pleading before the auditors of matter in dis- 
charge of the defendant’s liability, which, if the plain- 
tiff denied, an issue was created which the auditors 
certified to the court by whom a venire was awarded 
to try it; and if that issue was found for the plaintiff, 
or if by the examination before the auditors any 
amount was found to be due by the defendant, there 
was asecond judgment that he pay to the plaintiff 
the sum found by the auditors to be due. Godprey v. 
Saunders, 3 Wels. 73-88 to 118; 4 Anne, chap. 16, § 27; 
Wyche’s Practice, 14; Coke on Lit. 90, b; Williams v. 
Lee, 1 Mod. 42. Sucha procedure as this was wholly in- 
applicable to the trial of the issues of fact joined in an 
action by a jury, and as the remedy in equity was then 
but imperfectly understood in the colony, the action 
of assumpsit was resorted to as a necessity, and matters 
of account appear to have been tried in that form be- 
fore a jury down to 1768, when the investigation of 
accounts before juries proved to beso inconvenient and 
unsatisfactory that a statute was passed that year estab- 
lishing our present mode of trial before referees. 

No better exposition ean be given of what was in- 
tended by this enactment than by quoting the pream- 
ble of this statute, which shows the nature of the mis- 
chief and the remedy that was intended to be applied. 
It is in these words: ‘‘ Whereas, instead of the an- 
cient action of account, suits are of late brought in 
assumpsit, whereby the business of unraveling long 
and intricate actions of account, most proper for the 
deliberation and examination of auditors, is now cast 
upon juries, who, at the bar, are more disadvantage- 
ously circumstanced for such services, and this bur- 
den upon juries is greatly increased since the law 
made for permitting discounts in support of a plea of 
payment; so that, by change of the law and practice 
above mentioned, the suits of merchants and others 
upon long accounts are exposed to erroneous decisions, 
and juries perplexed and rendered more liable to at- 
taints, and by the vast time necessarily consumed in 
such trials, other causes are delayed and the general 
course of justice is greatly obstructed,’ etc. The 
statute then provides that if in a suit in the Supreme 
Court it shall appear probable that the trial will re- 
quire the examination of a long account on one side 
or the other, the court may, without the consent of 
the parties, at its discretion, refer the cause to referees, 
who shall be three persons nominated by the court, 
etc. 2 Van Schaick’s Laws of New York, pp. 517, 607, 
643, which was in fact going back to the old Dutch prac- 
tice. This act was continued by successive enactments 
until the American revolution, and was made applica- 
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ble to inferior courts, and having expired during the 
revolution, its provisions were renewed, almost in the 
same words, by the act for the amendment of the law, 
passed in 1788 (2 Jones & Varick’s Laws of New York, 
p. 270, §2) which was continued in the Revised Laws, and 
afterward embodied with some modifications in the 
Revised Statutes. 

I have given this brief account of the way in which 
references came to be adopted in this State, in actions 
requiring the examination of long accounts, and what 
they were intended to remedy, because it has hitherto 
been but imperfectly understood. Judge Denio, in 
Van Marker v. Hotchkiss, 1 Keyes, 586, where the point 
was directly involved, not being able to say whether 
references of this kind existed or not before the adop- 
tion of the State constitution of 1778, and because of 
late years the courts have rather facilitated this mode 
of trial, instead of strictly confining it to cases where 
it is indispensably necessary, for it greatly protracts 
litigation, is dilatory, expensive, and moreover liable 
to abuses to which a trial by jury is not ordinarily sub- 
jected. 

In the present case the question to be tried upon the 
pleadings, as I understand them, is, whether Camp- 
bell & Co., who have failed to pay over the proceeds of 
the sales, were the agents of the plaintiffs or of the de- 
fendants. If they were the agents of the plaintiffs, 
then their accounts of sales, which it was admitted 
upon the argument of the appeal was received by the 
defendants through the plaintiffs, would be conclusive 
upon the plaintiffs; and if they were not, but were the 
agents of the defendants, then it is wholly immaterial 
in the case what amount the whole of the shipments 
sold for. . 

But there is a further reason why a reference in this 
case should not have been ordered. Neither by the Code, 
nor by the law as it existed before, is a party entitled 
to a reference, even though along account has to be 
examined, if the investigation will also require the 
decision of a difficult question of law. In this case the 
amount involved is about $20,000, and enough has been 
disclosed upon this motion to show that the question, 
whether a loss to that large amount is to fall upon the 
plaintiffs or upon the defendants, is one that may, upon 
the facts,be very difficult to determine asa question of 
law. In view therefore of the nature of the question, 
and the magnitude of the defendant’s claim, they 
should not be compelled, because the plaintiffs are will- 
ing or wish it, to go before a referee for the decision of 
such a question; but on the contrary, when they desire 
it, ought to have, in the decision of it, the benefit of the 
knowledge and experience of a judge of the court and 
the united opinion of the twelve minds that constitute 
ajury. Wheeler v. Falconer, 7 Rob. 45; Goodyear v. 
Brooks, 4 id. 682; Dewey v. Field, 18 How. Pr. 439; Ives 
v. Vandewater, 1id. 168; Shaw v. Ayers, 4 Cow. 52, anon ; 
Lusher v. Walton, 1 Cai. 502; Low v. Hallet, 3 id. 82; 
Adams v. Baylis, 2 Johns. 374; Salsbury v. Scott, 6 id. 
829; Code, § 271. 

There have been conflicting decisions upon the point 
whether an order directing a reference was appealable. 
In Turner v. Tayler, 2 Daly, 282, we held that it was, 
because if decided erroneously it took away a substan- 
tial right, the right of trial by jury; and the question 
is now set at rest by the decision of the Court of Ap- 
peals that such an order can be reversed upon appeal. 
Kane v. Delano, 11 Abb. Pr., N. 8.,29; Walsh v. Dar- 
ragh, 52 N. Y. 590. 

Larremore and Loew, JJ., concurred. 





OBITUARY. 


Judge Nathan K. Hall died at his residence in Buf- 
falo, N. Y., on the morning of March 2, 1874. Judge 
Hall was born at Marcellus (now Skaneateles), Onon- 
daga county, N. Y., March 28,1810, and was therefore 
in his sixty-fourth year. He entered the office of ex- 
President Fillmore in 1826, and subsequently became 
a partner of Mr. Fillmore. In January, 1841, he was 
appointed judge of the court of Common Pleas of 
Erie county. In 1845 he was elected to the assembly; 
in 1850 he was appointed postmaster-general under Mr. 
Fillmore; and in 1852 he received the appointment of 
judge of the District Court of the United States for 
the Northern District of New York, which position 
he held until his death. Judge Hall’s character was of 
the upright, conscientious type, which rendered him 
a valuable public officer. His ability was good, al- 
though not pre-eminent, but his earnestness and assi- 
duity placed him in the front rank of those who serve 
their country well and faithfully. His long and con- 
tinuous administration of justice in the United 
States District Court showed him to be a judge worthy 
all respect, and one whom the country and the pro- 
fession cannot lose without sorrow and regret. 
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NOTES AND QUERIES. 
Editor Albany Law Journal: 
Is the word “ offset’ equivalent to ‘set-off,’ and 
can either be used in an answer, or does “ offset” only 
belong to surveyors? INQUIRER. 


[The two terms are equivalent in ordinary usage, but 
“set-off’’ is the better term in law, as that term is 
usually used in statutes and text-books. Ep. A. L. J.] 


St. Louis, Missouri, February 14, 1874. 
Editor Albany Law Journal: 

DEAR Sir — Will you or some one through your col- 
umns answer the following inquiries upon the follow- 
ing state of facts, viz.: ‘‘A’’ owns a potato patch, 
properly fenced, adjacent toa highway. ‘B”’’ owns a 
ram, which, several times to ‘‘ B’s’’ own knowledge, has 
thrown down this fence of “ A ” along said highway, but 
which ram (notwithstanding this knowledge) he still 
permits to run at large in such highway. The ram, 
after such knowledge, again throws down said fence, 
and before it can be discovered, the hogs of ‘** A,’’ which 
are running in the highway, enter into the potato 
patch through the aperture so made by the ram, and 
destroy ‘‘A’s”’ potatoes. Quere.—1. Is “‘B”’ respon- 
sible for the damage thus done by ‘‘ A’s”’ own hogs to 
the potatoes? 2. If ‘‘B”’ is liable, in what form of 
action is he liable, and what is the measure of dam- 
ages? A SUBSCRIBER. 
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A bill has passed in the House of Representatives 
which requires United States Marshals and clerks of 
United States courts who have received fees and emol- 
uments in excess of their legal compensation, to deposit 
the same with the Treasurer of the United States; in 
case of refusal, suits to be brought, and future cases to 
be punished as a misdemeanor; special agents to be 
appointed to examine the accounts of those officials 
who are to be paid out of the fees and emoluments 
recovered, but their total emoluments not to exceed 
$5,000 in any one year. 
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NOTES. 


The Judiciary Committee of the House of Represent- 
atives will soon report a bill for the division of the 
Northern District of New York. It provides that the 
present Northern District of New York shall hereafter 
embrace only the counties of Cayuga, Tompkins and 
Tioga, and the several counties of the State of New 
York lying westerly of said counties, and is to be 
called the ‘‘Western District.’’ The residue of the 
State, not included in the eastern and southern dis- 
tricts, is made a new district, and is called the ‘‘ North- 
ern District.”” The change will make one additional 
appointment. The present Northern District is incon- 
veniently large, and the proposed change will be a wel- 
come one to both lawyers and litigants. 


In Yardley’s Appeal, 6 Leg. Gaz. 69, the Supreme 
Court of Pennsylvania takes occasion to correct what 
it terms the ‘“‘ loose notions,”’ as to what that cohabit- 
ation is which is evidence of marriage. The court says 
that “it is not a sojourn, nor a habit of visiting, nor 
even a remaining foratime. None of these fall within 
the true idea of cohabitation, as a fact presumptive of 
marriage. Neither cohabitation, nor reputation of 
marriage, nor both, is marriage. When conjoined they 
are evidence from which a presumption of marriage 
arises. The legal idea of cohabitation is that which 
carries with it a natural belief that it results from 
marriage only. To cohabit is to live or dwell together, 
to have the same habitation; so that where one lives 
and dwells, there does the other live and dwell always 
with him. The Scotch expression conveys the true 
idea, perhaps better than our own— “‘the habit and 
repute’ of marriage. Thus, when we see a man and 
woman constantly living together—where one is 
dwelling, there the other constantly dwells with him — 
we obtain the first idea or first step in the presumption 
of marriage; and when we add to this that the parties 
so constantly living together are reputed to be man 
and wife, and so taken and received by all who know 
them both, we take the second thought or second step 
in the presumption of the fact of a marriage. Marriage 
is the cause, these follow as the effect.”’ 


Judge Hoffman, of the United States District Court 
for the District of California, has recently decided that 
a married woman living apart from her husband may, 
if she has committed an act of bankruptcy, be adjudged 
a bankrupt. The statute of California provides that 
the earnings of a wife, living separate from her hus- 
band, shall be her separate property, and that she shall 
have the sole and exclusive control of her separate 
property, and that she may sue and be sued, and that 
see shall be subject to all legal process in all actions. 
Judge Hoffman’s opinion is based upon this statute. 


a 


The punishment of convicts by whipping is still in 
vogue in certain portions of Virginia. In the Circuit 


Court of Henrico county, recently, in the case of the 


Commonwealth v. Peyton Walker, indicted for burglary, 
the jury found a verdict of not guilty of burglary but 
guilty of petit larceny, and the court sentenced the 
prisoner to one month’s confinement in jail and to 
receive twenty-five lashes. The judge gave the ac- 
cused the choice of six months in jail, or thirty days 
in jail and twenty-five lashes, and Walker chose the 
latter. 





LEGAL NEWS. 


Mr. Bovee is delivering lectures against capital pun 
ishment in Illinois. 

The University of Michigan Law School has three 
hundred and fourteen students, seven of which num- 
ber are ladies. 


It is proposed to amend the provisions of the law 
regarding pensions to soldiers of the war of 1812 and 
their widows. 


Mr. Joshua S. Morris, for some time reporter of the 
decisions of the Supreme Court of Mississippi, has re- 
signed. 


The governor of Ohio has appointed the Hon. Mr. 
Ranney, ex-chief justice of the Supreme Court of 
that State, a member of the Ohio centennial commis- 
sion. 


The Supreme Court of the United States resumed 
its session on Monday last, after a month’s recess, 
during which a large number of opinions were pre- 
pared. The chief justice was sworn in on Wednes- 
day. 


The ways and means committee of the house of 
representatives began, on the 3d inst., an investigation 
into the present condition of the customs laws, with 
especial reference to the system of fines, penalties and 
forfeits. 


Sir Walter Croftan, author of the Irish prison sys- 
tem, who is now in this country, is expected to deliver 
an address before the national prison reform congress. 
which is to meet at St. Louis onthe 13th inst. Ex-Gov- 
ernor Horatio Seymour will make the opening address. 

The President has directed the attorney-general to 
prepare the necessary papers to remit the fines im- 
posed on Messrs. Hall, Marsh and others, the Roches- 
ter election inspectors, who were tried and convicted 
in June, 1873, of registering Miss Susan B. Anthony 
and other women and receiving their votes. 


A banquet was given at the Arlington House, Wash- 
ington, on Monday evening, by the alumni of Yale 
College, in honor of Chief Justice Waite. President 
Grant and the associate judges of the Supreme Court 
were present. Representative Kellogg, of Connecti- 
cut, presided. The chief justice responded to a toast 
in a few appropriate remarks. Several other speeches 
were made. 


The troubles which have existed for some time be- 
tween the bench and bar of Canada have been settled. 
Chief Justice Duval and Judge Badgely have sent in 
their resignations, and Judge Monk has received a 
year’s leave of absence. The Hon. A. A. Dorion, it is 
said, will be chief justice; Attorney-General E. Irvine 
and M. Doutie, Q. C., will be appointed judges. It is 
understood that Judge Sicotte, of St. Hyacinthe, will 
be placed on the Queen’s Bench. 


Ex-Chief Justice Ira Perley, of New Hampshire, died 
suddenly on Wednesday of last week, at his late resi- 
dence in Concord. He was inhis75th year. He repre- 
sented Hanover and Concord in the State legislature 
for a few years, and in 1852 was appointed Associate 
Justice of the Supreme Court, by Gov. Dinsmore. In + 
1855 Gov. Metcalf made him Chief Justice, and he re- 
tained that office until September, 1869, when he 
resigned a few days before attaining the age of 70, the 
constitutional limit. 
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CONTRIBUTORY NEGLIGENCE AS BETWEEN 
MASTER AND SERVANT. 


We recently observed that the tendency of modern 
adjudications seemed to be to enlarge the liability 
of masters for injuries sustained by their servants in 
the course of theemployment. A conspicuous exam- 
ple of this leaning is found in the application of the 
doctrine of contributory negligence, in actions brought 
to recover compensation for such injuries. It was 
among the rules laid down by Judge Allen, in Wright 
v. NV. Y. Central R. R. Co., 25 N. Y. 562, that if 
the servant had the same knowledge, or means of 
knowledge, of the producing cause of the injury, as 
the master, he could not recover. This would seem 
to be quite reasonable, and we do not know that it 
has ever been directly controverted. Still, conceding 
that the question must generally be one for the jury, 
we notice that the courts have engrafted a distinction 
upon the rule, that seems, in many cases, practically 
to nullify it. The distinction consists in permitting 
the question of contributory negligence to go to the 
jury, in cases where, although the plaintiff was well 
aware of the existence of the producing cause of the 
injury, and had complained of it to the master, yet 
the latter had promised to correct or remove it, and 
in allowing the jury to determine whether such prom- 
ise had not excused the persistence of the servant in 
exposing himself to the injury. 

This rule, with the addition of this distinction, is 
laid down by the Court of Appeals, in the Laning 
Case, 49 N. Y. 534: ‘“ Where a servant knows as 
fully as a master of the existence of that which is the 
producing cause of the injury, and continues, without 
promise of the amendment of the defect, of his own 
accord, in his master’s employ, exposed to the effects 
when they shall come, it may constitute contributory 
negligence on his part to remain thereafter in the 
service.” But the court say further that mere knowl- 
edge does not constitute contributory negligence, and 
that it is, after all, a question for the jury. The lia- 
bility of the master in that case was based upon the 
employment of an intemperate upper servant, whose 
intemperance was known to the employer, and also 
to the plaintiff, but whom the defendant had promised 
the plaintiff that he would discharge. 

There is a manifest difference between the continu- 
ance of the servant in working under an unfit or in- 
competent superior servant, after his discovery of the 
unfitness or the incompetence, and his continuance in 
the employment of a defective implement or machine 
furnished for his use, after his discovery of the defect. 
Thus, it may well be contended, that the plaintiff, 
Laning, was not called on in reason to foresee that 








the drunken foreman, Westman, would depute two 
unskillful subordinates to build a scaffold, and that 
they would do it unskillfully, and that it would break 
down with Laning, and hurt him; and it would have 
been properly left to the jury to determine whether 
his knowledge of Westman’s drunken habit consti- 
tuted contributory negligence, without any regard to 
the additional fact that Coleby, the defendant's hiring 
agent, had promised Laning to remove Westman. 
But suppose that Laning, being an adult, had been 
employed to oil dangerous machinery; that the 
machinery had been properly fenced at the time of 
his hiring, but that the fence had become broken, so 
as to expose him to danger in the discharge of his 
duty; that he had complained of the defect to the 
proper authority, and that he had been assured that 
the defect should be repaired; but that it was not 
repaired, and he went on oiling the machinery just 
the same, and owing to its exposed condition received 
an injury; one would hardly suppose that here would 
be any question for the jury, but one would say that 
the promise did not diminish the danger; that the 
danger was palpable, constant and imminent; that 
Laning was grossly careless in thus exposing himself 
to it; that he should have desisted from his occupa- 
tion, or that if he continued, he did so at his own risk; 
and that he must be nonsuited. But exactly the con- 
trary of all this was decided in Holmes v. Clark, 7 
Hurlst. & Norm. 937, in the English court of ex- 
chequer. In this case, Chief Justice Cockburn says: 
“There is a sound distinction between the case of a 
servant who knowingly enters into a contract to work 
on defective machinery, and that of one who, on a 
temporary defect arising, is induced by the master, 
after the defect has been brought to the knowledge 
of the latter, to continue to perform his service, under 
a promise that the defects should be remedied. No 
doubt, a defect thus arising in machinery may be 
such that no man of ordinary prudence would run the 
hazard of working on it. If a jury should find that 
a party complaining had materially contributed to the 
injury by his own rashness, the action could not be 
maintained.” The question was left to the jury, and 
a recovery was sustained upon the ground that the 
employer had promised to repair the broken fence. 

The latter case seems to be distinguished, by the 
promise alone, from the early case of Seymour v. 
Maddox, 5 Eng. L. & E. 265, where the proprietor of a 
theater was sued by an actor for injuries sustained by 
insufficient lighting of the stage, and falling through 
an open trap-door. The court held that he could not 
recover, because he voluntarily exposed himself to 
the danger, of which he had the same knowledge as 
the defendant himself. This doctrine has been uni- 
formly followed in England and in America. 

The same principle was explicitly declared in Hay- 
den v. Smithville Manufacturing Company, 29 Conn. 
548. The court said: “Every manufacturer has a 
right to choose the machinery to be used in his busi- 
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ness, and to conduct that business in the manner 
most agreeable to himself, provided he does not 
thereby violate the law of the land. He may select 
his appliances and run his mill with old or new ma- 
chinery, just as he may ride in an old or new carriage, 
navigate an old or new vessel or occupy an old or 
new house, as he pleases. The employee, having 
knowledge of the circumstances, and entering his ser- 
vice for the stipulated reward, cannot complain of the 
peculiar tastes and habits of his employer, nor sue him 
for damages sustained in and resulting from that 
peculiar service. * * * An employee, having 
knowledge, cannot claim indemnity except under 
particular circumstances. He is not secretly or in- 
voluntarily exposed, and likewise is paid for the exact 
position and hazard he assumes; and so he may ter- 
minate his employment, when, from unforeseen perils, 
he finds his reward inadequate or unsatisfactory. We 
need hardly remark that as this distinction rests upon 
knowledge in the employee, it is quite obvious that 
he must have mind sufficient to acquire the necessary 
knowledge.” In this case, therefore, the plaintiff, a 
person ten years old, having been injured by being 
caught in exposed machinery, it was held to be a 
question for the jury whether, at his age, he had a 
sufficient understanding of the hazards of the employ- 
ment to bring him within the general rule. 

Exactly the same principle was enunciated in 
Coombs v. New Bedford Cordage Company, 102 Mass. 
572. There the plaintiff, a boy fourteen years old, em- 
ployed in the defendant’s factory to tend machinery, 
on the second day of his employment, while stand- 
ing in his proper place, and tending a drawing-ma- 
chine, had his left hand caught and injured by the 
cogs of a machine standing in dangerous proximity. 
The jury were instructed that if the plaintiff was of 
sufficient age and intelligence to understand the na- 
ture of the risk to which he was exposed, and had 
reasonable notice of the dangerous nature of the ser- 
vice which he was performing, the defendants were 
not liable; but that if the defendants knew, or had 
reason to know, the peril to which the plaintiff was 
exposed, and failed to give sufficient or reasonable 
notice of it, and the plaintiff, from inexperience or 
reliance on the directions given him, without negli- 
gence, failed to perceive or appreciate the danger, 
and was injured in consequence, the defendants were 
liable. The court, in this case, commenting upon 
Clark v. Holmes, remark that it “is one which it is not 
easy to place upon any very well-defined principle.” 

We will illustrate the increasing tenderness of the 
courts toward servants by a reference to one or two 
modern cases: . 

In Huddleston v. Lowell Machine Shop, 106 Mass. 
222, an action for injuries received by a servant in 
breaking and falling through a floor in his master’s 
shop, over which it was his duty to pass, it appear- 
ing that he knew that the floor was decayed and that 
there were holes in it, but it not appearing that he 





could have ascertained that the place where he broke 
through was dangerous, without examining parts of 
the floor not open to his inspection, it was held that 
the question was for the jury. In this case the plain- 
tiff testified: “I could see that the floor was de- 
cayed ; and had noticed that when I walked over the 
floor it would give, and when I used the shovel it 
would come up with scraping, the same as decayed 
wood, * * * TI told the overseer, six months 
before the accident, that the floor was decayed, and 
that it ought to be seen to and fixed.” He also tes- 
tified that there were three large holes broken through 
it, and had been for some time, which he covered up 
with plank and sheet iron. And others testified that 
the floor was rotten, depressed and tottering. In 
spite of this evidence the court left it to the jury to 
say whether he had sufficient notice of the dangerous 
character of the floor. The court on a case reserved 
held that there was evidence enough to go to the 
jury, on the ground that the plaintiff might not have 
known that the floor was dangerous at the precise 
point where he put his foot through it. With defer- 
ence we submit that in this holding the court put its 
own “ foot in it.” 

Again, in Britton v. Great Western Cotton Co., L. R., 
7 Ex. 130, A. D. 1872, plaintiff’s intestate, twenty- 
twa years old, had been employed to oil machinery, 
in doing which it was necessary for him to crawl 
between the spokes of a large revolving fly-wheel, 
and in doing this, on the sixth day of his employment, 
he was caught by the fly-wheel and killed. It was 
left to the jury to say whether he was guilty of 
contributory negligence. This was sustained, with 
“great doubt.” The ground of affirmance seems to 
be, that it would have been improper to nonsuit, 
because the jury found that there was no contributory 
negligence, and the case having been left to them, 
their decision is conclusive. One of the judges said 
of Holmes v. Clark, that, although he agreed in the 
decision, he could “not follow the reasoning of some 
of the judges.” The same judge also remarked that, 
although the deceased “did share his employer's 
knowledge, it must be remembered that the defend- 
ant’s liability here is not at common law, but by stat- 
ute,” it being a statutory duty in England to fence 
such machinery. And yet the two other judges, not- 
withstanding they concurred in the decision, said 
that, ‘although there may be a statutory duty im- 
posed on the employer, the workman must still be 
careful of his own safety.” In short, it seems impos- 
sible to reconcile the decision with well-established 
principles. 

The inquiry arises, after considering these cases, is 
the question of contributive negligence always one 
for the jury, or may the court nonsuit where the 
fact seems clear? A perusal of Owen v. N. Y. Cent. 
R. R. Co., 1 Lans. 108, will convince one that a case 
can be conceived where a nonsuit would be proper. 
In that case the plaintiff, a brakeman, in the employ 
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of a railroad company, while discharging duties in 
the line of his employment upon the roof of a freight 
car, was carried against a highway bridge and sus- 
tained injuries. The bridge was only three and a 
half feet higher than the top of the cars, and had 
been so ever since the construction of the railway, 
and for many years. The brakeman entered into his 
employment with knowledge of its position and 
height, and had opportunity to learn of its continu- 
ance. A motion for a nonsuit was denied, and the 
case went to the jury, who, we suppose, rendered a 
verdict for the defendant, although the reporter 
acutely neglects to say so. On appeal, the judgment 
was affirmed, the court saying that the motion for a 
nonsuit should have been granted. Now, let us sup- 
pose, as a test, that this plaintiff had complained to 
the defendant of the dangerous position of this bridge, 
and the defendant had promised him to procure it to 
be raised, or to change his route so as to avoid it, 
would that have made the plaintiff any less careless, 
and have rendered the question a proper one for the 
jury? We cannot conceive that it would, and yet, 
if Holmes v. Clark is law, it would have that effect. 
The same doctrine was held in Assop v. Yates, 2 Hurl. 
& N. 768, A. D. 1858. Plaintiff was a contractor, 
employed by defendant as a mason in the erection of 
ahouse. A hoarding had been put up, which was 
alleged to have projected too far into the street, but 
it was shown that sufficient room was left for carts to 
pass. Between the hoarding and the building was a 
heavy machine, called a crab and cradle, used for 
lifting stones, so placed that any thing that knocked 
down the hoarding would knock down the machine. 
The plaintiff had complained to the defendant of the 
position of the machine. A cart, driven along the 
street, swung against the machine, knocked it down 
and hurt the plaintiff. A nonsuit was sustained, 
because, ‘after having complained of the hoarding, 
aud knowing all the circumstances, he voluntarily 
continued at work.” 

So in Skip v. Eastern Counties Railway Co., 24 
Eng. L. & Eq. 396. The plaintiff was a guard in the 
service of defendants, and his duty was to couple 
carriages to an engine; while doing this, in conse- 
quence of not having another person to assist him, 
he was injured; but for three months previously he 
had done the same work without assistance, and 
without making objection. A nonsuit was approved. 

In short, we think the distinction which we have 
drawn between the effect of the master’s promise of 
removal, in the case of the employment of an unskill- 
ful co-servant, and of amendment, in the case of the 
use of an unsafe machine or appliance, is a reason- 
able one. In the former case the master’s promise 
may excuse the servant's continuance; in the latter it 
cannot possibly do so. And if this is a sound posi- 
tion it is the duty of the court, in the latter class of 
cases, to nonsuit, in spite of the promise. Conse- 
quently we cannot regard the case of Holmes v. Clark 





as good law, nor as affording any warrant for the 
holding in the Laning case, although the doctrine of 
the latter is sound, by reason of the distinction which 
we have pointed out. 


—_——»—____ 


SOME NEW DECISIONS. 


The January and February numbers of volume two 
of the New York Supreme Court Reports contain a 
good many very interesting decisions: 

Platt v. Platt is a, very important case concerning 
the rights and duties of partners between themselves. 
The questions examined were those of alleged fraud 
and undue influence, practiced by one partner upon 
another, in procuring a transfer of the latter’s interest 
in the business. The court give the gist of the decis- 
ion in a few lines: “In their dealings with each 
other partners occupy a position of trust. They are 
held to the utmost good faith; a purer and more ele- 
vated morality is demanded of them than the com- 
mon morality of trade, and the standard by which 
they are tried in a court of equity is far higher than 
the standard of the world.” 

In Barry v. Mutual Life Insurance Company it was 
held that although it is a settled principle that where 
two tribunals have concurrent jurisdiction, the one 
which first obtains jurisdiction of the parties and of 
the subject-matter has the right to determine the 
controversy, yet the courts of this State will not stay 
a non-resident defendant from prosecuting his action 
in the forum of his own residence. 

In Belding v. Leichardt a will was held properly 
executed where it was read aloud in presence of the 
testator and the subscribing witnesses, by a ‘person 
who, at the same time, asked the witnesses to witness 
the execution, and the instrument was then sub- 
scribed by the testator and the witnesses. 

In Hoffman v. Treadwell a husband had procured 
from his wife a deed of her real estate to the defend- 
ant, without any directions from her as to what should 
be done with it. He then delivered it to the defend- 
ant in payment of his own debt. Held, that this was 
invalid; that the husband was but a special agent, 
whose powers defendant was bound to learn, and the 
utmost inferable from his possession of the deed was 
an authority to sell the granted premises for the ex- 
pressed consideration, as agent for his wife. 

In Second National Bank of Watk.ns vy. Miller the 
doctrine of implied agency received examination 
again, the court holding that where a husband bor- 
rowed money on his wife’s notes, indorsed by him, 
his declarations that he was conducting business for 
her and was her agent, and proof that she had se- 
cured other debts of his by bond and mortgage, that 
he had charge of her separate estate, and that she 
allowed him to draw funds and manage the same, 
were inadmissible, and did not tend to establish his 
agency to bind her separate estate by this transac- 
tion. 





168 


THE ALBANY LAW JOURNAL. 











Searls v. Viets was an action of false imprisonment, 
which had been twice tried. On the first trial the 
plaintiff had a verdict which, on appeal, was set aside 
on the ground that there was no arrest, there being 
no manual touching of the body, the court following 
the doctrine of the English cases of Arrowsmith v. 
Mesurier, 2 Bos. & Pull. N. R. 211, and Berry v. 
Adamson, 6 Barn. & Cress. 528. On the new trial the 
plaintiff was nonsuited, and this was set aside on the 
present appeal, the court holding, on a more careful 
review, that no manual restraint is necessary to main- 
tain the action, but only what is equivalent to a re- 
straint of the liberty of the person. The court also 
hold that there is no substantial disagreement be- 
tween the English and the American cases. 

In Campbell v. Seaman the defendant was enjoined 
from burning brick with mineral coal, whereby a 
noxious gas was emitted that destroyed the plaintiff’s 
vegetation. The court also held that, as between 
individuals, the right to commit a legal nuisance can- 
not be acquired by prescription. We have more 
fully reported this interesting case in 9 L. J. 53. 

In Fitch v. American Popular Life Insurance Com- 
pany the most noticeable feature is the decision that 
warranties in an application for a life policy, whether 
upon material matters or not, avoid the policy if un- 
true. In this case al/ answers in the application were 
declared by the policy to be warranties. We do not 
believe this can be law. Certainly in the absence of 
any such peculiar provision in the policy, a warranty 
could only be predicated of a material matter, and we 
do not believe that the insurer can change the law by 
declaring that all the representations are warranties. 
If this is law, not one such policy in a hundred could 
be enforced, for the insured must often be innocently 
mistaken upon immaterial points. 

In Austin v. Holland it was held that mailing a 
notice of dissolution of a partnership to a dealer with 
the firm is only prima facie evidence that it was 
received, and may be rebutted by evidence that the 
person addressed was not at the place, and did not, 
in fact, receive it. This was the second appeal, the 
plaintiff having been twice nonsuited. 

In Frazier v. McCloskey, an action of slander, the 
doctrine was held, that evidence of the repetition of 
the slanderous words, after the action was brought, 
was admissible, to show malice. The cases, we think, 
have never gone so far as this. We think the extent 
has been to admit evidence of repetitions at such 
times, that an action for speaking them would be 
barred by the statute of limitations. This was the 
substance of the decision in Titus v. Sumner, 44 N. Y. 
266. That case was decided mainly on the authority 
of Inman v. Fowler, 8 Wend. 602, in which the doc- 
trine was reluctan'ly assented to, and only because it 
had been so many times decided. It seems a most 


absurd idea, that you may give evidence of repetitions 
to show malice, when it is conceded that they should 
not be allowed to affect the damages. 





In Swift v. Mass. Mutual Life Insurance Co. the de- 
cision was %nainly to the effect that the question of 
misrepresentation was for the jury. At the time of 
examination the insured had an abscess; held it was 
for the jury to determine whether he acted in good 
faith in saying that he had no symptoms of scrofula 
that he was aware of; also the meaning of the word 
“unknown,” in answer to the question of what dis- 
ease a brother died, — whether as referring to the 
knowledge of the party or of everybody — was left 
to the jury. Also held, the policy being to a wife 
upon her husband’s life, that evidence of his state- 
ments to others than the company and the physician 
were inadmissible. 

Lefevre v. Lefevre is an important case upon the 
construction of wills. A bequest to the “ House of 
the Friendless in New York,” was awarded to the 
American Female Guardian Society, that being proved 
to be the society intended, and there being no society 
answering the description in the will. Bequests “to 
the Presbyterian Society of Carthage,” and “the 
Methodist Church of Carthage,” were awarded to the 
Presbyterian and Methodist churches of that place, 
respectively, there being but one of each denomina- 
tion in that place, although the societies were not 
described by their corporate names. But the bequest 
“to the Baptist Church” was denied to the only 
Baptist church in Carthage, because the name of the 
place was not added. A bequest “to the care of my 
wife, to be disposed of as she shall see fit, for chari- 
table purposes,” held void. 

In Siegel v. Schantz, defendant’s foreman, who had 
charge of his shop, employed plaintiff’s son, twelve 
years old, to work in the shop, and set him at work 
upon a machine by which he was injured, defendant 
having no knowledge of the hiring or the character 
of the work. Held that the foreman stood in the 
place of the master as to subordinate employees, and 
was bound to see that the boy was not placed in 
dangerous positions for work, having regard to his 
age. At first sight this case would seem in conflict 
with the conclusions to which we came in an article 
on “ Master and Servant,” in 9 L. J., p. 69. But we 
think this case is distinguishable, for the reason that 
the action is brought by the father, and thus was an 
action between the master and a third person who 
had sustained damage, in the person of his infant 
son, by the master’s neglect. The infant himself 
could not have maintained an action. 


—— o>o ——— 


In the death of Ex-President Fillmore and Senator 
Sumner not only has the nation lost two venerable 
and faithful public servants, but the legal profession 
has lost two of its brightest ornaments. The distin- 
guished services and exalted virtues of the deceased 
great call for more extended mention than we can 
now give. We shall endeavor to speak more fully in 
regard to them in a subsequent number. 
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CURRENT TOPICS. 


The English press, after having seen the degrada- 
tion and transportation of the “claimant,” are now 
venting their wrath upon Dr. Kenealy, the counsel 
of the unsuccessful man. While it may not be un- 
natural nor improper to berate a great public impostor 
or criminal, when his offense is satisfactorily proved, 
yet we never understood that it was essential or 
fitting to involve the counsel of acondemned man in 
abuse and ignominy. For that would go to the extent 
of depriving every man accused of crime or imposi- 
tion, of proper legal assistance in his defense. If it 
must come to this, that the lawyer must share in the 
shame and misfortune of his client, and lose reputa- 
tion and standing because he has earnestly and faith- 
fully defended an accused, and even guilty man, then 
the freedom and standing of the legal profession are 
placed in jeopardy. Then only the lawyer who obeys 
popular sentiment, and whose client is visited with 
judicial approval, can hope to retain either reputation 
or success. But we are aware that the Tichborne case 
has many non-professional aspects —it is so mixed 
up with social and political and moral interests, that 
the feelings of the people and the judgment of the 
judges are not a little in danger of being biased. 
Let us hope that the case of the “claimant” is an 
exception and not the rule; and that no lawyer need 
be condemned for honestly and faithfully defending 
one who proves to be guilty of the offense charged. 


Judicial industry is a good thing to have in any 
government. Where the judges work hard, either 
in the hearing of causes, or in the preparation of their 
opinions, justice is almost sure to be impartially and 
thoroughly administered. There is something in 
work which makes the judicial officer forget himself, 
his prejudices, his emotions, and transforms him into 
something like an impersonal medium for the admin- 
istration of law. Under asystem of laws which calls 
upon the judges to be laborious, justice will be pure. 
But this judicial labor is often worse for the judge, 
although better for justice. Now and then we behold 
judges suddenly dropping away in death, or gradually 
losing their health, through sheer overwork. This is 
particularly the case among the courts of last resort, 
which, under the appellate rules, are crowded with 
appeal cases. The Court of Appeals, of New York, 
is doing more work than two courts of appeal ought 
todo. It is safe to say that never in the history of 
our State has the high court of appeal had such 
arduous and continuous duties as now. Every year 
litigation increases; and the law regulating appeals is 
such that almost all cases of any consequence get to 
the Court of Appeals, in one way or another. The 
consequence is that the court has to sit, for the hear- 
ing of causes, nearly all the while, and write opinions 
in hours off the bench, and in brief vacations. This 
Sort of judicial industry, while it may be good for the 





administration of justice, in some respects (for we 
see no lack of care and research in the decision of 
causés), is very bad for the judges. One member of this 
court started for Europe to regain his failing health, 
but was lost on the passage ; another member has been 
abroad for his health; and still another is in failing 
health. The Court of Appeals is certainly deserving 
the gratitude of the State; but we cannot afford to 
lose able judges by a negligent exercise of the inhu- 
manity of overworking them. 


One of the most remarkable cases of unreliable re- 
porting occurs in 2 Caines, 200. The case is entitled 
Cortelyou v. Lansing, and has been cited in a large 
number of cases even since it was reported. It was 
cited in Barrow v. Paxton, 5 Johns. 258, by counsel, 
when Kent, Ch. J., said: “That case, was never de- 
cided by this court. It was argued once, and I had 
prepared the written opinion which appears in the 
report of Mr. Caines; but the court directed a second 
argument, which, for some reason or other, was never 
brought on, so that no decision took place on the 
points raised in the cause. How my opinion got into 
print I do not know. It was probably lent to some 
of the bar, anda copy taken, which the reporter has 
erroneously published as the opinion of this court.” 
In at least two recent cases in the New York Court 
of Appeals the case has been cited as authoritative, 
viz.: “ Romaine v. Allen, 26 N. Y. 309, and Baker v. 
Drake, 8 A. L. J. 340. The case of Cortelyou vy. Lan- 
sing, it will be remembered, had reference to the 
measure of damages, where a pledge had been wrong- 
fully sold. But the opinion, as we have seen, is only 
the private opinion of the chancellor. Perhaps, how- 
ever, it makes little difference, as the chancellor must 
be deemed to have written his real views upon the 
subject. He might have changed his mind on the re- 
argument; or the other members of the court might 
have dissented. At any rate, in citing the opinion 
hereafter, our courts should remember its real posi- 
tion as a judicial authority. 


It is remarkable how few causes which are brought. 
before the courts are decided in favor of the plaintiff. 
Not more than half the cases are decided in accord- 
ance with the expectation of the prosecuting litigant. 
And this suggests a reflection on the abuses to which 
litigation and the processes of the courts may be put. 
Allowing that a number of eauses are not decided, 
even in the courts of last resort, in exact conformity to 
the law ; that many points in the law are uncertain and 
obscure, until anumber of uniform decisions have been 
obtained; that lawyers and judges must necessarily 
differ as to the application of rules of law to a partic- 
ular state of facts; there are, nevertheless, a large 
number of cases which are prosecuted for the purpose 
of gratifying passion. If we take the cases which 


are prosecuted for passional purposes, and the cases of 
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clear misconception as to the rights of the prosecuting 
party, we will find that they amount to a large num- 
ber. Law-abiding citizens need not be ashanfed to 
be sued or arrested, for no man can transact business 
or carry on any of the concerns of society without 
rendering himself liable to litigation, and even arrest, 
daily. The only safeguard which a peaceful citizen 
has, in any country, against vexatious and so-called 
disgraceful uses of legal processes, is in his willing- 
ness to settle a dispute, even at a disadvantage, and 
in the anti-litigant attitude of the majority of mankind. 


It seems that Ex-District Attorney Britton is not 
without some crumbs of comfort in his misfortune of 
being removed from office by Governor Dix. The 
ex-district attorney did not have to content himself 
with the grim pleasure of saying, when the grand 
jury had found a batch of indictments, that the jury 
had none to present, because there was no district 
attorney to sign them. But over one hundred law- 
yers of Brooklyn have signed a memorial to Mr. 
Britton, declaring the opinion of the signers that he 
was not justly dealt with by the governor, and that, 
in fact, they believe he discharged the duties of his 
office “with integrity, industry, fidelity, and great 
professional skill and ability.” Perhaps after this Mr. 
Britton will not feel bad because he was removed, 
inasmuch as his removal drew forth such fulsome 
praise of him from his legal brethren. While we do 
not propose to comment upon the justice of Mr. 
Britton’s expulsion from office, there is one aspect of 
his case which is worthy of note. We refer to the 
duty which is imposed on the governor to act ina 
case of this kind. It is important to observe that 
the duty of hearing charges against a public prose- 
cuting officer elected by the people, and deciding upon 
his removal, is a duty which no more belongs to the 
governor, in the nature of things, than it belongs toa 
private citizen. The duty imposed is strictly a judi- 
cial one, and not an administrative one. The gov- 
ernor acts, in such a case, as a court of impeachment. 
It appears to us that the governor has enough to do 
in his appropriate sphere of administering the laws 
and attending to the running of the vast machinery 
of the State, without having to perform such purely 
judicial functions as considering the fitness of district 
attorneys for office, and the claims of convicted per- 
sons to pardon, and the like. Let us have a commis- 
sion for such matters, or relegate them to the courts. 
The governor does not want to be bothered with 
them, although, doubtless, perfectly willing to dis- 
charge all really executive functions. 

oe 





Tne bar association of New York city has adopted a 
resolution recommending the abolition of fees for sher- 
iffs and city and county clerks, and the substitution of 
fixed salaries, and appointed a committee to prepare 
and present the necessary petition for legislation to 
carry the suggestion into effect. 








NOTES OF CASES. 


In Philadelphia & Reading R. R. Co. v. Long, 31 
Leg. Intel. 78, the Supreme Court of Pennsylvania 
decided an interesting point relative to the relation 
of infants non sui juris with respect to railroad com- 
panies. In this case a child two years and two 
months old was killed by a locomotive of the rail- 
road company, and it was held that the question as 
to the position of the child on the railway track, and 
as to whether the engineer could see it, and as to the 
rate of speed, was properly left to the jury. It was 
also held that the fact that the child was found in the 
street was strong presumption of negligence; but 
that the jury were to consider whether the mother of 
the child took reasonable care of it, and if she did, 
there was no negligence on her part. In Crissey v. 
Railway Co., 31 Leg. Intel. 78, a similar question 
was decided, although in the latter case the child 
injured was thirteen years of age, and was, of course, 
sui juris. In Crissey v. Railway Co. the plaintiff, a 
boy, was injured in getting off a car while in motion, 
The court held that it was the duty of a railway com- 
pany to cause its cars to come to a full stop to permit 
a passenger to get off. The railway was a street 
railway, and the speed of the car was slackened 
when plaintiff attempted to get off. The court 
held that achild will not be held to the same degree 
of care and discretion as an adult, and that the jury 
should determine whether the plaintiff had been 
guilty of negligence. 


In Packet Co. v. McCue, the United States Supreme 
Court recently held that, where a man standing on a 
wharf was hired by the officers of a boat to do a 
couple of hours’ work on the boat, and, having re- 
ceived his pay for the work when completed, was 
returning to land, and while on the gang-plank was 
fatally injured by the employees of the boat, who 
carelessly pulled the plank from under him, it was a 
question for the jury to determine whether the em- 
ployment had terminated, the action being against 
the owners of the boat, and the defense being that 
he was injured by ‘fellow-servants during the course 
of employment. The jury, it seems, decided that 
the relation of master and servant did not exist at 
the time of the injury. 

———— 
THE INSTALLATION OF THE CHIEF JUSTICE. 

The Washington correspondent of the World gives 
the following account of the installation of Chief Jus- 
tise Waite on the 4th inst. : 

The administration of the oath of office to Morrison 
R. Waite, chief justice of the United States, and his 
appearance upon the Supreme Bench in the seat made 
vacant nine months ago by the death of Judge 
Chase, was the principal event of the day at the cap- 
itol. The simple ceremony took place at noon. The 
little court room, which, although scarcely larger 
than the finest of the new committee rooms in the 
capitol, once sufficed for the senate of the United 
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States, was entirely too small to accommodate the com- 
pany which gathered to witness the interesting but 
simple proceedings. A large number of ladies were 
among the throng. There were prominent lawyers by 
the dozen, and both wings of the capitol were repre- 
sented by prominent and well known members. The 
faces of William M. Evarts, Judge Rockwood Hoar, 
Thomas J. Durant, Representative Garfield, Senator 
Sherman, and many Ohio members were recognized in 
the crowd. The associate justices were announced 
by the marshal of the court in the usual fashion, and 
precisely at twelve they settled into their seats and 
awaited the advent of their new chief. He followed 
them, wearing his robes of office, and took a seat near 
the desk of the clerk, while the ancient and formal 
proclamation inviting all persons having business to 
draw near, was made. The administering of the oath 
followed, and was exceedingly simple. The clerk, Mr. 
Middleton, read the commission of appointment, at 
the end of which Justice Waite arose and read in clear 
and vigorous tones the following oath: 

“T, Morrison R. Waite, do solemnly swear that I will 
administer justice without respect to persons and do 
equal right to the poor and tothe rich, and that I will 
faithfully and impartially discharge and perform all 
the duties incumbent on me as chief justice of the 
Supreme Court of the United States according to the 
best of my abilities and understanding, agreeably to 
the constitution and laws of the United States. So 
help me God.”’ 

**So help you God,”’ said the venerable clerk, by way 
of a clincher, and the business was done. Judge Waite 
then subscribed to the oath. He had previously taken 
the iron-clad oath as a sort of appetizer in the clerk’s 
office. Nothing remained but for him to pass around 
to the door behind the judges’ seats and enter, which 
he did with dignity, the associate justices rising and 
bowing as he took his seat. The new judge, who is a 
portly, solid and substantial looking man, is well quali- 
fied physically to sit in the midst of the dignified and 
good looking men who compose the Supreme Court. 
Being a little shorter than most of them in stature, he 
does not make an imposing central figure, but his robes 
help to compensate for the difference, and his strong 
and massive head makes his personal appearance all 
that could be desired. 


—— eae 


OMISSION OF STAMPS FROM COMMERCIAL 
PAPER. 


SUPREME COURT OF THE UNITED STATES. 


Tue Unirep §rartes V. E, B. ISHAM. 


On a criminal information for issuing without a stamp and 
with intent to evade the provisions of the internal reve- 
hue act of 1866, the following instrument: 

5] IRON CLIFFS COMPANY, [Five. 

NEGAUNEE, MICH., Jan. 3, 1870. 
Pay to the order of E. B. Isham, supt., or bearer, 
Five DOLLARS, 
Value received, and charge to account of 
E. B. IsHam. 
To CHARLES J. CANDA, Esy., New York. 
Countersigned: E. 8S. GREEN, Clerk. 

Held, that the instrument was, in form, a draft or order for 
the payment of money drawn upon another than a 
banker or trust company, and not subject to the stamp 
duties imposed upon a promissory note. 


APPEAL on a certificate of division of opinion be- 
tween the judges of the Circuit Court of the United 
States for the Eastern District of Michigan. 

Mr. Justice Hunt delivered the opinion of the court. 





This is a criminal information for issuing, without a 
stamp and with intent to evade the provisions of the 
act relating to internal revenue, a paper in the form of a 
draft drawn upon one Canda, who was the treasurer of 
the Iron Cliffs Company, by the defendant, who was its 
superintendent. The paper is attached to and made 
part of the information, and is as follows: 

5] Iron Cuiirrs CoMPANY, [Five. 
1190.] NEGAUNEE, Micu., Jan. 3, 1870. 
Pay to the order of E. B. Isham, supt., or bearer, 
: FIvE DOLLARS, 
Value received, and charge to account of 
E. B. IsHam. 
To CHARLES J. CANDA, Esq., New York. 

Countersigned: E. S. GREEN, Clerk. 

Upon the trial the following questions arose, concern- 
ing which the defendant requested the court to instruct 
the jury in his favor, and for a verdict of acquittal: 

First. Whether the instrument annexed to the infor- 
mation in this case, and made a part of each count 
thereof, and introduced in evidence, is, on its face, 
subject to be stamped. 

Second. Whether the evidence offered by the prose- 
cution, tending to prove that Edwin B. Isham was 
superintendent of the Iron Cliffs Company, and drew 
the instrument in question in that capacity, or that 
Chas. J. Canda was the treasurer of the said company, 
and the instrument was drawn upon him in that 
capacity, or that said paper was drawn in the course of 
said company’s business, was relevant and admissible. 

Third. Whether, if the paper in question was made 
and issued with the design that it should be used as a 
local circulating medium, and was actually used by the 
holders as such, it thereby became subject to be 
stamped, and whether the evidence given by the prose- 
cution, tending to prove these facts, was relevant and 
admissible. 

Fourth. Whether, assuming every fact which the evi- 
dence in support of the prosecution tends to prove, the 
defendani is guilty of the offense charged. 

Fifth. Whether the information in this case suffi- 
ciently charges any offense under the laws of the United 
States. 

And the following further question, upon which the 
district attorney requests the court to charge in favor 
of the prosecution: 

Sixth. Whether, if the instrument set forth in the 
information and adduced in evidence was issued with 
the design and intent to secure time for the payment 
of the debt it represents, it was therefore subject to 
stamp duty. 

Upon which said questions the judges were divided 
in opinion. 

Whereupon said questions are certified to the 
Supreme Court for its vpinion thereon. 

Many questions are discussed in the briefs which 
will not be considered in the present opinion. [f we 
are correct in the view we take of the one principal 
question presented, the others become unimportant. 
That question may be thus stated: The instrument 
referred to in the information is in the form of a draft 
for the sum of five dollars, drawn by Isham individu- 
ally, to his own order, as superintendent, upon Chas. 
J. Canda, individually, and is countersigned by E. 8S. 
Green, clerk. It is proved that Isham was the superin- 
tendent of the Iron Cliffs Manufacturing Company, 
and that Canda was its treasurer, and that the draft was 
drawn and issued in the business of the company. The 
counsel for the United States insist that the instrument, 
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invested with these characteristics, is in law a promis- 
sory note, and subject to the stamp duty imposed upon 
a promissory note. The counsel of the defendant insist 
that this instrument is, in form, a draft or order for 
the payment of money, drawn upon another than a 
banker or trust company; that the stamp duty is regu- 
lated by the form of the paper, and that this instru- 
ment is not subject to the duty imposed by the statute 
upoa a promissory note. We are of the opinion that 
the construction of the defendant is correct — that the 
paper issued required no stamp, and that the prosecu- 
tion must fail. 

The schedule of instruments required by the statute 
of 1866 to be stamped (14 Stat. at Large, 142, § 158) is as 
follows: 

‘* Bank-check, draft or order for the payment of any 
sum of money whatever, drawn upon any bank, banker 
or trust company, or for any sum exceeding ten dol- 
lars drawn upon any other person or persons, com- 
panies or corporations, at sight or on demand, two 
cents. 

‘Bill of exchange (inland), draft or order for the 
payment of any sum of money not exceeding one hun- 
dred dollars, otherwise than at sight or on demand, or 
any promissory note (except bank notes issued for cir- 
culation, and checks made and intended to be forth- 
with presented, and which shall be presented toa bank 
or banker for payment), or any memorandum, check, 
receipt or other written or printed evidence of an 
amount of money to be paid on demand or at a time 
designated, for a sum not exceeding oné hundred dol- 
lars, five cents. 

* And for every additional one hundred dollars or 
fractional part thereof in excess of one hundred dollars, 
five cents.”’ 

The schedule designates the various instruments and 
writings to be taxed by the well-known names and de- 
scriptions of the paper, and specifies the amounts of 
duty in substance as follows: 
1st. Every bank check.............+... Kededeneene 
2d. Every draft or order for the payment of any 

sum of money at sight or on demand (except 
where the draft or order isso drawn ona 
person, company or corporation other than 
a bank, banker or trust company, and fora 
sum not exceeding ten dollars)............ 
8d. Every bill of exchange, draft, or order for the 
payment of any sum of money otherwise 
than at sight or on demand, for every one 


NE Gast dcndccosccccccccscsceces - 5cts. 
4th. Every promissory note for each one hundred 
An cddacdecencadhenesencsssanentees -.-- 5cets. 


5th. Every memorandum, check, receipt or other 
written or printed evidence of an amount 
of money to be paid on demand or ata time 
designated, for a sum not exceeding one 
I Minka dcnnnteencudcdddcnnecees ° 

Gth. 1f the draft or order is drawn on a person 
not a banker, or a bank or a trust company, 
and does not exceed ten dollars, then no 
stamp is required. 

There is probably an error in the punctuation of the 
statute in regard to the item which reads, ‘‘ memoran- 
dum, check, receipt, or other written or printed evi- 
dence of an amount of money to be paid.” It should 


read, ‘‘memorandum-check (with a hyphen between 
the words) receipt, or other written or printed evi- 
dence. A “‘check’’ was specifically provided for already 
in the schedule, and it is not to be assumed that con- 





gress would, in the same schedule, make two provisions, 
differing from each other, for the same subject. A 
memorandum-check, however, is an instrument well 
known in the commercial law, which, it might be 
claimed, did not come under the general term of a check, 
and which, therefore, had not been specifically provided 
for. A memorandum-check is in the ordinary form 
of a bank-check, with the word ‘‘ memorandum”’ 
written across its face, and is not intended for immedi- 
ate presentation, but simply as evidence of an indebt- 
edness by the drawer to the holder. 

Mr. Parsons, in his work on Notes and Bills (p. 66), 
says: ‘‘It has been said that the word ‘ memorandum,’ 
or ‘mem.,’’’ written on the check, would not affect the 
right of the holder. We think this might have been 
doubted, because there is a well-known custom in all 
our commercial cities of drawing and using checks in 
this form merely as due-bills, or as what they are, and 
are called ‘‘ memorandum-checks.”’ 

In Dykers v. The Leather Manufacturers’ Bk., 11 
Paige, 615, it was said: ‘‘The weight of the testimony 
is, that this memorandum amounts to nothing more 
than an indication of an understanding that the check 
is not to be presented immediately for payment, so as to 
destroy the drawer’s credit with the bank, where he 
has not provided funds to meet the draft.’ 

It is stated further in Parsons, supra, that the holder 
may present the same for payment, if the name of the 
bank is not canceled on the check. 

In Franklin Bank v. Freeman, 16 Pick. 535, the 
court speak of memerandum-checks as well known in 
Boston, and say that the rules of business with regard 
to them are well understood. 

In Glover v. Graeser, 10 Rich. Eq. 446 (So. Car. Rep.), 
it is said that memorandum-checks, being regular 
bank checks, with the word ‘‘ memorandum ”’ written 
on their face, are constantly used in settlement of 
accounts between merchants, as admissions of amounts 
of money due. 

This reading makes the statute harmonious and sen- 
sible, providing for bank-checks, drafts, inland bills, 
promissory notes, memorandum-checks, receipts, and 
assigning to each its proper position. 

It is said that in many instances the statute refers to 
the same subject more than once, under different 
names, and with different rates of duty, and that 
embarrassment in the construction of the statute may 
arise from this cause. Thus a check, whether drawn 
upon a bank or an individual, is in the nature and 
form of an inland bill of exchange, having a drawer, & 
drawee, and usually a payee. The statute describes 
checks, drafts and promissory notes, and subsequently 
speaks of a memorandum-check; also of a receipt or 
other written or printed evidence of au amount of 
money to be paid. These general terms plainly include 
the specifications already made. A bank-check, & 
memorandum-check, a draft, or a bill of exchange, 
each furnishes written or printed evidence of an 
amount of money tobe paid. So does a promissory 
note. A note is, indeed, the regular and usual evidence 
in dealings between men, that money is to be paid, 
whether in cities or in the country, and whether the 
transactions be limited or extensive; and yet, bank- 
checks and drafts, or orders at sight or on demand, 
require different stamps from memorandum-checks, 
bills of exchange and promissory notes. 

A few simple rules will dispose of the most of the 
difficulties that may arise: 

lst. Instruments described in technical language, or 
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in terms especially descriptive of their own character, 
are classed under that head, and are not to be included 
in the general words of the statute. 

2d. The words of the statute are to be taken in the 
sense in which they will be understood by that public 
in which they are to take effect. Science and skill are 
not required in their interpretation, except where scien- 
tific or technical terms are used. 

8d. The liability of an instrument to a stamp duty, 
as well as the amount of such duty, is determined by 
the form and face of the instrument, and cannot be 
affected by proof of facts outside of the instrument 
itself 

4th. If there isa doubt as to the liability of an in- 
strument to taxation, the construction is in favor of 
the exemption, because, in the language of Pollock, C. 
B., in Garr v. Scudds, 11 Exch. R. 191, ‘‘a tax cannot 
be imposed without clear and express words for that 
purpose.” See, also, Conroy v. Warren, 3 Johns. Cas., 
259, to the same effect. 

These principles are based in good sense, and are 
sustained by the authorities. 

In Williams v. Jarrett, 5 Bar. & Ad. 32, where the 
question was, whether a bill was liable to the stamp 
duty imposed upon bills ‘exceeding two months after 
date,”’it was held,that the date meant the time expressed 
on the face of the bill, and that it did not depend 
upon the fact that the bill actually had more than two 
months to run. Denman, Ch. J., says: “If abill bears 
no date, we must ascertain by evidence the day when 
it issued, but where there is a date, that must be con- 
sidered as the time to which the schedule refers.”’ 

In Whistler v. Foster, 14 Com. B., N. S., 257, the 
same language is used by Erle, C. J., and by Miller, J. 
The latter says: ‘‘ Drafts payable to order, not being 
affected by either of those enactments, fall within the 
law as to bills of exchange, which have been repeatedly 
held not to be void by post-dating, though that should 
have the effect of making the instrument require a less 
stamp than if it had been dated correctly and payable 
at the same time.”’ 

In Bull v. O’ Sullivan, Law Rep., 6 Q. B. 209, decided 
in 1871, the cases of Whistler v. Foster and Williams v. 
Jarrett are approved, and the rule is thus announced: 
“There is nothing in the statutes to invalidate a post- 
dated check on a banker payable to order on demand, 
and in determining what is the requisite stamp to 
make such an instrument admissible in evidence, the 
instrument alone is to be looked at. Such a check is 
available in the hands of a person who took it with 
knowledge that it was post-dated, and is admissible in 
evidence with only a penny stamp.’’ Hennen, J., 
further says: ‘‘ We are of the opinion that the stamp 
acts above referred to, so far as they relate to bills of 
exchange and orders for the payment of money, deal 
with those documents only as they appear on their 
face, without reference to any collateral agreement or 
condition by which their apparent operation may 
effected.” 

lt is not necessary, in this view of the case, to decide 
whether an order drawn by one officer of a corporation 
upon another officer of the same corporation is in law 
& promissory note, nor whether it may simply be 
treated as such in pleading; nor is it necessary to decide 
whether the fact that the order is drawn upon Mr. 
Canda individually, and not as treasurer of the cor- 
Poration, will affect the result. Whatever may be the 

law on this subject, it will not affect the case before us. 
The instrument we are considering is, in form, a draft 





or check upon an individual. It is not in forma 
promissory note. It must, therefore, pay the stamp 
duty of a draft or order, and not that of a promissory 
note. It is not permissible to the courts, nor is it re- 
quired of individuals who use the instrument in their 
business, to inquire beyond the face of the paper. 
Whatever upon its face it purports to be, that it is for 
the purpose of ascertaining the stamp duty. The paper 
has the distinctive form of a promissory note. It falls 
under that specific description, and is to be taxed ac- 
cording to that description, not varied by proof, and 
not ranked under any general terms contained in the 
statute. 

It is said that the transaction proved upon the trial 
in this case is a device to avoid the payment of a 
stamp duty, and that its operation is that of a fraud 
upon the revenue. This may be true, and if not true 
in fact in this case, it may well be true in other in- 
stances. To this objection there are two answers: 

1st. That if the device is carried out by the means of 
legal forms, it is subject to no legal censure. To illus- 
trate. The stamp act of 1862 imposed a duty of two 
cents upon a bank-check, when drawn for an amount 
not less than twenty dollars. A careful individual, 
having the amount of twenty dollars to pay, pays the 
same by handing to his creditors two checks of ten 
dollars each. He thus draws checks in payment of his 
debt to the amount of twenty dollars, and yet pays no 
stamp duty. This practice and this system he pursues 
habitually and persistently. While his operations de- 
prive the government of the duties it might reasonably 
expect to receive, it is not perceived that the practice 
is open to the charge of fraud. He resorts to devices 
to avoid the payment of duties, hut they are not illegal. 
He has the legal right to split up his evidences of pay- 
ment, and thus to avoid the tax. The device we are 
considering is of the same nature. 

Another answer may be given to the objection, more 
comprehensive in its character. It is this: that the 
adoption of a rule that the form of the instrument can 
be disregarded} and its real character investigated for 
the purpose of determining the stamp duty, would 
produce difficulties and inconveniences vastly more in- 
jurious than that complained of. Such a rule would 
destroy the circulating capacity of bills, or drafts, or 
orders. The present act imposes the same stamp duty 
upon inland bills of exchange and promissory notes, 
but this is an accidental circumstance only. Suppose 
that the draft is made subject toa tax of five cents on 
the hundred dollars, and the note toa tax of ten cents on 
the hundred dollars. The defendant contends that a 
draft or bill drawn by one officer of a company upon 
another officer of the same company is, in legal effect, 
a promissory note. Upon the supposition thus made, 
its real character would require a tax of twice the 
amount of that indicated upon its face, and if the 
stamp be too small, the instrument is absolutely void 
from its inception. — (Stat., § 158.) In the language of 
the statute, it shall be ‘‘deemed invalid and of no 
effect.” 

Is every man to whom a paper in the form of a bill of 
exchange is presented, bound to inquire whether there 
are not outside circumstances that may affect its na- 
ture? Having ascertained this, is he bound to delay 
all proceedings until he can take legal advice upon its 
nature and character? This he must do upon the the- 
ory contended for, and he must be certain, also, that 
his advice is correct; otherwise he will lose the money 
he advances upon the bill. The same rule, it is con- 
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tended, will apply where the drawee does not appear 
upon the face of the bill to be an officer of the com- 
pany. Such is the case before us, where Mr. Canda, 
the drawee, does not appear upon the bill itself to be 
connected with the company, and yet the prosecution 
contends that it may be proved that he is its treasurer, 
and that thereupon the instrument ceases to be a 
draft or order for the payment of money, and becomes 
a promissory note. 

That the rule contended for is impracticable in a 
commercial country is too obvious to require farther 
illustration. We are satisfied that the principles hereto- 
fore laid down must govern the case before us. 

These views require that an answer in the negative 
should be given to each of the questions certified to 
this court. They are accordingly so answered, and the 
record must be returned to the court below with di- 
rections to dismiss the information. 


Nore. — In United States v. Buzzo the same court decided 
that, on an information for an omission of a stamp from 
commercial paper, the intent is the essence of the crime, 
and when the special verdict found by the jury does not 
state that the omission was with intent to evade the reve- 
nue act, no judgment can be rendered against the prisoner. 


— o->e 
COURT OF APPEALS ABSTRACT. 


ACTION — BILL OF INTERPLEADER — STIPULATION. 


A party, who is sued by one of several claimants of the 
same debt or duty, which he acknowledges and is ready 
to render, but does not know to which of the claimants 
he ought of right to render it, has no remedy strictly of 
right except by an action in the nature of a bill of inter- 
pleader. It is within the discretion of the court to re- 
fuse this relief upon summary application in an action 
against such party, and when granted it is equally 
within the discretion of the court, upon application 
and cause shown, to vacate it. 

All stipulations and agreements made between the 
parties in the progress of an action in the Supreme 
Court, and affecting proceedings in it, and all orders 
entered thereon, are within the control of the court, 
and a party may be relieved therefrom in the dis- 
cretion of the court, whenever the parties can be 
restored to the same condition in which they would 
have been if no agreement had been made. An order, 
therefore, granting such relief is not reviewable in 
this court. Barry v. Mut. L. Ins. Co. of N. Y. 
Opinion by Allen, J. 


APPEAL— WRIT OF CERTIORARI. 

The granting or withholding of a common-law certio- 
rari is within the discretion of the Supreme Court, and 
its decision is not reviewable in this court. 

Unreasonable delay in making application for the writ 
may be a ground for refusing it, and for quashing it, 
even after a hearing on the return thereto. 

The fact that the relator has no other remedy does 
not deprive the court of this discretionary power. 
People ex rel. Davis v. Hill et al. Opinion by Ra- 
pallo, J. 

CONTRACT — CONSIDERATION. 

Defendant contracted to sell to plaintiff certain prem- 
ises and to convey atatime specified. Plaintiff declined 
to accept a deed thereof, claiming that the title was 
doubtful, on the ground of a possible escheat, defendant 
being an alien when he purchased. A written contract 
was executed March 7, 1866,reciting the premises, where- 





by defendant, in consideration of one dollar, covenanted 
to procure a release of all interest in the State in fifteen 
months, and upon his failing to do so, authorized plain- 
tiff to do the sameand agreed to pay all expenses. De- 
fendant failed to procure the release, and, after fifteen 
months, plaintiff, upon notice to defendant and with- 
out objection, procured an act to be passed, releasing 
all interest in the State, which act was dated April 20, 
1869. Plaintiff, in procuring the passage of said act, 
incurred an expense of $550.50, to recover which this 
action was brought. Defendant moved to dismiss the 
complaint: 1. Because it stated no cause of action, as 
the contract was without consideration. 2. That at 
the time the act of relief was passed, full relief had 
been granted by a prior general law, passed May 1, 1868. 
3. That a contract to refund money paid to procure the 
passage of an act by the legislature was void. Held 
(Allen and Grover, JJ., dissenting), that the motion 
was properly denied. 1. That it did not appear that de- 
fendant was ever naturalized, so that a release was 
not necessary, but even if the act of release was un- 
necessary, an injury to the promisee was as valid a con- 
sideration as a benefit to the promisor, and the expense 
incurred was a sufficient consideration for the promise. 
2. It did not appear that defendant had been in posses- 
sion so as to bring the case within the act of 1868, or 
that a portion of the expenses were not incurred prior 
to that act. 3. Plaintiff might have incurred legiti- 
mate expenses in procuring the passage of the act, and 
no question was raised upon the trial that the proof 
showed that any part of the expenses were illegal, and 
this would not be presumed. Bohm v. Goldstein. 
Opinion by Peckham, J. 


CRIMINAL LAW — EVIDENCE. 


Plaintiff was tried upon an indictment for murder, 
on March 22, 1872. Upon the trial his wife was offered 
as a witness in his behaif, but her testimony was ex- 
cluded by the court, and prisoner’s counsel excepted. 
After the case had been summed up, the prisoner’s 
counsel asked permission to introduce some testimony 
which he claimed to have just discovered. The court 
refused to receive it, and an exception was taken. The 
prisoner was convicted of murder in the second degree. 

Held, that the testimony of the prisoner’s wife was 
properly excluded. 

Also, held, it was entirely within the discretion of 
the court to receive or reject the testimony offered, 
after the case had been summed up; that the provi- 
sions of the statute, in relation to the court of general 
sessions of New York (§ 3, chap. 339, Laws of 1855), 
which authorize an appellate court to interpose, if it 
is satisfied that the verdict against the prisoner is 
against the weight of evidence, or against the law, or 
that justice requires a new trial, give no power to an 
appellate court to interfere with the discretion of the 
court below. All that justice, in a legal sense, re- 
quires is a fair and full trial, according to the pre- 
scribed forms of law. 

Said section, in any view, is only applicable to a con- 
viction for a capital offense, and to an offense where 
the minimum punishment is imprisonment for life, 
and as the minimum punishment for murder in the 
second degree was at the time of the conviction impris- 
onment for ten years, the section did not apply. So, 
also, it is only in cases of conviction for the offenses 
specified that the accused has a right of review in an 
appellate court, without taking an exception in the 
trial court. Wilke v. The People. Opinion by Folger, J. 
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HIGHWAY. 

Action against defendant, an overseer of highways, 
for trespass, in removing soil from the sides of the 
highway adjoining plaintiff’s premises, upon which 
improvements had been made, by way of grading and 
leveling the ground, and in making gutters. It ap- 
peared that there was no other place in the neighbor- 
hood where earth could easily be obtained, and that 
the material taken was necessary for the improvement 
of the highway. Held, that defendant, in the absence 
of proof that he acted wantonly or maliciously, and 
that the improvements were unnecessary, was not lia- 
ble. Overseers of highways, in the performance of their 
duty to keep in repair the highways in their respective 
districts, have jurisdiction over every part of the 
highway, to its entire width. 

A public officer cannot be deprived of the power con- 
ferred upon him for public purposes, by implication. 

Chapter 93, Laws of 1863, which authorizes the mak- 
ing of sidewalks and planting shade trees along high- 
ways, etc., is not repugnant to, and does not repeal, 
chapter 61, Laws of 1860, which provides for the con- 
struction and protection of sidewalks, which expressly 
reserves to commissioners and overseers their author- 
ity over highways, and the permission to land-owners, 
given by the former act, is not inconsistent with the 
exercise of the authority conferred by law upon the 
officers charged with the care of highways and bridges. 
Anderson v. Van Tassell. Opinion by Allen, J. 


PRINCIPAL AND AGENT — FIDUCIARY RELATION. 


This action was brought to recover the amount of 
five time drafts, drawn by E. and B., upon defendants, 
and discounted by plaintiff. To each draft was an- 
nexed a carrier’s receipt, properly indorsed, for a 
quantity of cheese, consigned by E. and B., to de- 
fendants. Each draft was forwarded by plaintiff’s 
cashier for acceptance, with accompanying receipt, 
and a letter directed to defendants, stating in sub- 
stance that the property mentioned in the annexed 
bill of lading had been transferred to and was held by 
plaintiff as security for the acceptance and payment of 
the accompanying draft, and “upon the disposal of 
the said property you are hereby required to apply the 
first proceeds thereof to the payment of said draft, 
and upon the acceptance of said draft the bill of lad- 
ing covering the property mentioned is placed in your 
custody for that purpose, you paying all freight charges 
thereon, and without recourse to the bank.’’ Defend- 
ants accepted each draft, and wrote below the letter 
accompanying the following: 

“We accept the above voucher, and will comply 
with its provisions. 

“J. HH. & J. T. Epwarps.” 

Whereupon the receipt was indorsed and delivered 
tothem. Defendants sold the cheese for more than 
enough to pay the drafts, but did not pay the same. 
The complaint set forth most of the facts, and asked 
judgment for the amount of the drafts, protest fees, 
etc. Upon affidavits, setting forth the facts, and alleg- 
ing that defendants acted ina fiduciary capacity, an 
order of arrest was granted. Held, that the arrange- 


ment did not create the relation of principal and 
agent, or any fiduciary relation between the parties; 
that they had a joint interest in the property and its 
proceeds, with the right of possession in the defend- 
ants, subject to their obligations to apply the proceeds 
in discharge of their liability to the plaintiff; that the 
Obligation of defendants rested wholly in contract, 





and the remedy of the former was confined to an action 
for its enforcement; and that the order of arrest was 
improperly granted. The German Bank v. Edwards et 
al. Opinion by Allen, J. 
RAILROAD COMPANY — LIABILITY FOR DEATH OF 
EMPLOYEE. 

Action to recover damages for the death of plaintiff ’s 
intestate, who was a fireman upon a freight train of de- 
fendant, which was dispatched about five minutes after 
another freight train. The agent of defendant, whose 
duty it was to make up and dispatch trains and to hire 
and station brakemen, had sent out the first train with 
but two brakemen, when three were required ; this train 
broke in two, and, in consequence of the want of neces- 
sary brakemen, the rear part ran back and collided 
with the train on which the deceased was and killed 
him. It appeared that defendant’s agent had hired a 
third brakeman to go upon the train, who overslept 
himself and failed toappear, Held (Allen, Grover and 
Folger, JJ., dissenting), that the company was liable. 

That the fact that the agent hired a third brakeman 
to go on the train, did not relieve the company from 
liability; that this was only one of the steps to be 
taken to discharge the principal’s duty, which required 
the train to be supplied with sufficient help before it 
was dispatched. Nor is the company. relieved although 
negligence may be imputed to the defaulting brake- 
man. This would only make the negligence coutribu- 
tory with the brakeman, but would not affect the lia- 
bility of the company. 

It is the duty of a railroad company in making up 
and dispatching a train, to supply it with suitable ma- 
chinery and sufficient help for the business and jour- 
ney which itis about to undertake, and if, from want 
of care in these respects, an injury happens to an em- 
ployee upon another train, itis liable. 

A corporation is liable to an employee for negligence 
or want of proper care in respect to such acts and du- 
ties as it is required to perform and discharge as master 
or principal, without regard to the rank or title of the 
agent intrusted with their performance. As to such 
acts the agent occupies the place of the corporation, 
and the latter should be deemed present, and conse- 
quently liable for the mannerin which they are per- 
formed. Flike, Adm’r, etc., v. B. & A. R. R. Co. Opin- 
ion by Church, Ch. J. . 

WILL — CONSTRUCTION OF. 

Action to obtain the construction of the will of M., 
and a codicil thereto. Certain real estate was devised 
by the will to trustees in trust, to sell and convert into 
money, to divide the proceeds into three equal parts, 
and to invest the same and apply the income and 
profits for the use and benefit of three grandchildren, 
one portion to each for life; in case of their death or 
that of either of them, the respective portion so in- 
vested or intended to be invested for the benefit of 
each, to be paid over to his or her heirs. This devise 
was modified by a codicil, in which the testator de- 
vised such portions of said real estate as remained un- 
sold at the time of his death in trust, substantially as 
provided in the will, with the proviso that in case the 
proceeds of sale do not amount to $30,000, there should 
be added to such proceeds, out of the residue of his 
estate, sufficient to make up that sum, the same to be 
divided and held upon the trusts stated in the will. 
Held, that after the testator’s death and before a sale 
of the real estate, the devisees were only entitled to 
receive the income therefrom; that they were not en- 
titled to any thing from the residuary estate until upon 
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the sale of the land, it should be ascertained that the 
proceeds did not amount to $30,000, and that, there- 
fore,a judgment giving them the interest upon that 
sum from the income of the residuary estate from the 
time of the testator’s death to the sale was error. 
Fincke et al., ex’rs, etc., v. Fincke et al. Opinion by 
Grover, J.. 

2. Domicile.—W., who was a resident of and domiciled 
in the city of New York, in 1859 went to Europe with 
her husband onaccount of her health. She spent her 
winter at Nice, occupying rooms at a hotel. One room 
for storing her property she hired by the year. She 
spent the summer in traveling. In 1868 she made her 
will at Nice, and executed it according to the laws of 
this State, but not according to the requirements of 
the French law. Up to that time she kept her house 
in New York city unoccupied, intending and expect- 
ing to return as soon as her health would admit. About 
that time she began to abandon the hope of restored 
health and of a return, still claiming, however, in her 
letters and in her will, her residence in New York. Af- 
terward she rented her house, retaining one room to 
store some of her effects. In other respects she con- 
tinued to liveas before. She retained her investments 
in this State and made none abroad. Held, that there 
was not sufficient evidence to establish an intention to 
adopt a foreign domicile, and as it did not appear that 
the testatrix had acquired a new domicile by relin- 
quishing her plan of return, as respects her succession 
she did not lose her domicile in New York, and her will 
was valid. (The authorities upon the question of domi- 
cile collated and discussed.) Jt seems, that under 
the provisions of article 13 of the Code Napoleon, 
which provides that a foreigner, who shall have been 
permitted by authorization of the emperor to establish 
his domicile in France, shall there enjoy all civil rights 
so long as he continues to reside in France, foreigners 
are not admitted to the exercise of all civil rights, 
and consequently cannot acquire a domicile in France 
without having obtained the prescribed authorization 
and continuing to reside there. Also, that by the law 
of domicile as applied to succession is meant, not the 
general law, but the law which the country of the 
domicile applies to the particular case under consid- 
eration. As, therefore, no such authorization was ob- 
tained by the testatrix, and as according to the French 
law as well as the law of this State, the will under con- 
sideration, having been executed in conformity with 
the domicile of origin, is valid. The validity of the 
execution of a will of personal property depends upon 
the law of the place where the testator was domiciled 
at the time of his death, not at the time of the execu- 
tion of the will. For the purpose of succession every 
person must have a domicile, and but one, and the 
domicile of origin will be presumed to continue until 
a new one is acquired. To effect a change for such 
purpose there must not only be a change of residence, 
but an intention to abandon the former domicile, and 
acquire another as a sole domicile. Long-continued 
change of residence is strong evidence of intent to 
change the domicile, but alone and unaccompaned by 
the intent will not effect a change, especially where 
the change is to a foreign country it must be so estab- 
lished by very clear proof. A mere declaration of an 
intention not to return is not conclusive as to achange 
of domicile. The question in all cases is a question of 
fact to be determined by the particular circumstances 
of each case. Dupuy v. Wartz, ex’r, etc., et al. Opin- 
ion by Rapallo, J. 





CORRESPONDENCE. 


Tur LANGE CASE ONCE MORE. 
New York, March 9, 1874. 


To the Editor of the Albany Law Journal: 

DEAR Str—It is related that when Sir William 
Draper volunteered to defend the character of the 
Duke of Grafton from the attacks of Junius, the noble 
Duke was forced to beg Sir William, ‘, for God’s sake 
to desist,” and as the ill-judged, though kindly 
intended defense of the learned District Attorney has 
been as luckless for Judge Benedict, I will not, as a 
friend of Judge Benedict, attempt to make any state- 
ment of facts in Mr. Lange’s case that might by any 
possibility tempt Mr. Bliss to repeat his experiment. 
For it is the District Attorney who presents the Judge 
to the public in the false position of depending upon 
the imperfect, hasty or erroneous reading aloud of the 
statute by “the person who read the law to him,” and 
so heedlessly disposing of the liberty and property of 
citizens in passing sentence upon Mr. Lange without 
personally examining the law for himself. Whereas, 
the fact is, that Judge Benedict had very carefully and 
repeatedly examined the statute under which he was 
acting, so that his unintentional error was not due to 
any such carelessness as the Attorney would have your 
readers believe. 

I will, however, avail myself of the opportunity you 
have afforded me, to suggest to the District Attorney 
that while his mind is exercised on this subject, and he 
is awaiting,‘ with considerable curiosity,’ the opinion, 
of the Supreme Court of the United States, that he 
might refresh himself with a little law by perusing the 
act of congress under which Mr. Lange was indicted, 
together with some elementary work on interpretation 
of statutes prior to making another exhibition of him- 
self before the legal profession, through your columns, 
as an expounder of statutes. 

The following is an extract from that letter: ‘The 
person (Bliss himself) who read the law to him (Judge 
Benedict) supposed he was sentencing on more than 
one count of the indictment, which he could legally 
do under the verdict. Had he chosen, he could have 
maintained the validity of his original sentence on this 
ground, but as he had no such intention in his mind of 
passing sentence on more than one count, he refused 
to allow it to be sustained on that ground.”’ The italics 
are mine. 

Now, it is a familiar principle of criminal law, known 
to every lawyer outside of the District Attorney’s office, 
that where a party is convicted of a misdemeanor on 
an indictment containing several counts, upon a gen- 
eral verdict of guilty, as was the recorded verdict in 
this case, but one sentence can be inflicted, and this 
was conceded to be the law by both court and counsel 
in the Tweed case. But the statute in question guarded 
against any mistake being made by ‘the person who 
read the law,’’ by providing in cases of felony, the 
party might be sentenced for each offense, and omitting 
those words where the offense was only a misde- 
meanor. The text of the law is as follows: 

“Every such person, his aiders, abettors and coun- 
selors shall, if the value of the property be twenty-five 
dollars or more, be deemed guilty of felony, and on 
conviction thereof, for every such offense, shall be im- 
prisoned not exceeding three years; and if the value 
of the property be less than twenty-five dollars the 
party offending shall be imprisoned not more than one 
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year, or be fined not less than ten nor more than two 
hundred dollars.” 

I am very solicitous about this frank comment on 
the District Attorney's law, for he has just informed 
the public, with a modesty rarely equaled and never 
excelled, that he is ‘‘ one who, whatever his demerits of 
style, knows something of what he is talking about.” 
(Vide Evening Post, March 7.) 

The Assistant District Attorney has openly declared 
that it was his intention to have Mr. Lange brought 
before the court to be sentenced upon some other 
count of this indictment, and perhaps this letter may 
be the means of spoiling another chapter in this legal 
comedy of errors. 

There is one other matter that should be presented 
to your readers, as it may interest them. The District 
Attorney writes that Mr. Lange “‘ could not explain the 
fact of this large quantity of bags being found upon 
his premises.’’ This is ungenerous, for we offered to 
put Mr. Lange upon the stand, and the Assistant Dis- 
trict Attorney, who tried the cause, refused to permit 
him to testify. The taste of denying a man the right 
to testify may be questionable, but to twit him after- 
ward that he could not explain is not. 

Your editorial correction of Mr. Bliss’ positive asser- 
tion that ‘‘ your theory ’’ “‘ was never advanced,”’ proves 
that when he modestly proclaimed that he was the one 
‘who knows something of what he was talking about,”’ 
he did himself injustice. As his statement of the 
facts was purely hearsay, perhaps he intended that 
remark to apply to cases wherein, like the Sanborn 
contract, he received five per cent of the amount col- 
lected by him. However that may be, his statement 
of facts is open to correction, but I shall not detail 
them all, for they cannot be of any great interest to 
the mass of your readers; I shall only state those that 
have a legal bearing. The statute under which Mr. 
Lange was indicted was passed in June, 1872; the acts 
for which he was indicted were alleged to have been 
committed December, 1872, and January, 1873; crimes 
outlaw in three years; notwithstanding which the 
court, under our exception, permitted the prosecution, 
for the purpose of creating an atmosphere of guilt, to 
give evidence tending to show that the appropriation 
had been going on for years and had continued to a 
very recent time, in fact, that ‘“‘he had been in the 
habit for (six) years of taking every Saturday from his 
place of business to his residence from ten to fifteen 
of these bags,’’ making at the rate of fifteen a week 
upward of four thousand bags, almost exclusively white 
duck bags, the jute being exceptional, none of which 
had Mr. Lange ever disposed of. Out of this enorm- 
ous quantity, the total number of mail-bags found was 
twenty-two, and not one duck bag. The coachman 
accounted for the balance by stating that he had buried 
two wheelbarrow loads, and had four months before 
his discharge (January, 1873) thrown thirty on the 
Manure heap, with which two months after he had 
fertilized the cabbages! The jury acquitted Mr. Lange 
on ten counts of the indictment, and found the total 
value of all the bags taken by Mr. Lange tu be less 
than twenty-five dollars. This was a clear conviction 
of the coachman of perjury, but doubtless owing to 
the extreme pressure of business the District Attorney 
has not yet found time to have him indicted. Upon 
the one count on which he was convicted, Mr. Lange 
Was found guilty on circumstantial evidence alone, 
and so Mr. Bliss frankly puts it the “ bags being found 
on his premises in uses and positions where he must 








have constantly seen them with the letters U. S. upon 
them ”’; in other words, the bags were there, Mr. Lange 
was there, the bags had U. S., Mr. Lange had eyes, 
ergo, Mr. Lange appropriated them. Now, respecting 
the uses and positions: three of the bags were found 
in the garret in a room last used by this very coach- 
man, two in the cellar where the officers explored with 
a light, and the major part in the cock loft of the sta- 
ble. under a lot of old barrels, places that Mr. Bliss 
would have us believe gentlemen “constantly ”’ visit, 
a few were tacked to an open slat fence adjoining a 
public street in the city of New York to keep the 
chickens from straying, and three were found on a 
pole in the garden. It was proved that Mr. Lange at- 
tended to his business from near daylight till dark, 
and rarely ever visited the garden or stable. But the 
crime committed by Mr. Lange was so heinous and 
extraordinary that the District Attorney, with a rare 
and commendable zeal, impaired his private fortune in 
securing a conviction. 

To repel the conclusion of the circumstantial evi- 
dence, Mr. Lange did present to the jury evidence 
of a spotless christian character, believing it would 
outweigh the tainted testimony of the prosecution; 
but that was not his only defense. He showed first, 
the absence of all motive; secondly, that part of the 
bags were put in public sight where everybody had the 
same opportunity of seeing them that he had; and 
thirdly, that three days before his arrest the coachman 
threatened him, and that Mr. Lange did not remove 
one single bag or attempt to blind the officers, conduct 
that most men would say was incompatible with guilt, 
when fifteen minutes would have sufficed to destroy 
every vestige of crime, for jute bags are very inflam- 
mable. 

I have the honor to be, 
Very respectfully yours, 
Won. HENRY ARNOUX. 


———— +e —_—_ 
BOOK NOTICES. 


A Treatise on Constitutional Limitations. By Thomas M. 
Cooley, LL.D. Third edition. Boston: Little, Brown & 
Company, 1874. 

It has been our province and pleasure to have to no- 
tice recently law books in which we have found much 
to praise, and little or nothing to blame. Judging 
from the general character of the legal works brought 
out during the last few years in this country it is evi- 
dent that the United States still sustains the reputa- 
tion earned by our early jurists of producing the best 
elementary law books in the English language. The 
admirable work which Kent and Story began is being 
continued by such law writers as Wharton, Bishop, 
Holmes, Dillon and Cooley, in a way quite satisfactory 
to the whole profession. Judge Cooley’s work on 
‘* Constitutional Limitations ’’ embraces that subject, 
so far as it applies to the United States. It is a treat- 
ise on the restraints which the constitution of the 
United States and those of the several States place 
upon the legislative power of the States. It does not 
treat of the constitutional powers of the federal gov- 
ernment. The title which the author has chosen for 
his work is particularly apt, when we reflect that it is 
now universally held that the State legislatures are 
vested with all the powers of the people at large, ex- 
cept as limited by the constitution. Thus, while the 
federal government is a government of enumerated 
powers, in all its departments, the State legislatures 
have all power not expressly excluded by the constitu- 
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tion. It is, perhaps, unnecessary to say that this the- 
ory of our State institutions is open to many objec- 
tions. It does not seem to be in accordance with the 
spirit of modern times to place in the hands of any 
governmental body any powers other than enumerated 
powers. All government, and especially republican gov- 
ernment, should proceed upon the theory that the peo- 
ple should be left alone, individually and collectively, 
in respect to all matters not expressly delegated to rep- 
resentatives by constitutional provisions. To say that 
the representatives of the people have all power, except 
as limited by constitutional provisions, is reversing the 
true theory of republican government, in our estima- 
tion. Still, there is no doubt but that the theory of 
limited powers, instead of express powers, is firmly 
established in this country. But the time may not be 
far distant when the true theory of legislative power 
will be adopted by the States, and the people, tired of 
legislative profligacy, may alter the State constitutions 
so as to make the legislative powers enumerated pow- 
ers. As it now stands, the criterion of the constitu- 
tionality of a State law is always a negative one. The 
question to be considered by the courts, in ascertaining 
the validity of any State enactment is, whether it is 
not unconstitutional. This is the sum and substance 
of adjudication upon this matter, and, in deciding 
upon such questions, the courts have generally re- 
spected the discretion of the State legislatures and 
declared laws to be nonprohibita. Judge Cooley him- 
self, however, in the celebrated case of People v. 
Township Board of Salem, 21 Mich. 459, cited in the 
present work, in several instances, held that the State 
legislature could not delegate the power of taxation to 
a municipality to be exercised in favor of railroads. 
He was of the opinion thata railroad is not a “ public ” 
institution, within the meaning of the constitutional 
provisions as to the exercise of taxing power. But 
that is not the usual course of adjudication in such 
cases; the courts generally hold that the legislature 
must be deemed judges of the character of the purpose 
for which they authorize taxation, and, if the legisla- 
ture declare a purpose to be “‘ public,’’ the declaration 
is binding on the courts. And we are inclined to think 
that this is in strict accord with the false, but well- 
established theory upon which our legislative powers 
are founded. Upon the question of the nature of 
charters of private corporations, such as railroad com- 
panies, Judge Cooley truly states the law, as it is to be 
gathered from the decisions. On page 279, he says: 
‘Those charters of incorporation, however, which are 
granted, not as a part of the machinery of the govern- 
ment, but for the private benefit or purposes of the 
corporators, stand upon a different footing, and are 
held to be contracts between the legislature and the 
corporators, having for their consideration the liabil- 
ities and duties which the corporators assume by ac- 
cepting them; and the grant of the franchise can no 
more be resumed by the legislature, or its benefits 


diminished or impaired without the consent of the 


grantees, than any other grant of property or valuable 
thing, unless the right to do so is reserved in the 
charter itself.’ The Dartmouth College case gave 
rise to this doctrine, and it has since been uniformly 
followed. The consequence is that all the incor- 
porated institutions of the country are holding 
up to the State legislatures the federal constitu- 
tional provision against impairing the obligation of 
contracts, in every instance of attempted regulation of 
these corporations by the legislature. But Judge 





Cooley evidently thinks that this is an overstrained doc- 
trine, if we may judge by his language in a note on page 
279. He says: “‘It is under the protection of the de- 
cision in the Dartmouth College Case that the most 
enormous and threatening powers in our country havo 
been created; some of the great and wealthy corpora- 
tions actually having greater influence in the country 
at large and upon the legislation of the country than 
the States to which they owe their corporate exist- 
ence.’’ But this is a legitimate and inevitable result of 
the false theory upon which our State legislation is 
founded. But, independent of this consideration, it 
seems to us that it would be perfectly logical and just 
to hold that corporate charters are not subject to the 
same strict rules of construction as contracts in gen- 
eral, in view of the fact that most, if not all, of the in- 
stitutions which have been thus incorporated have been 
also declared to be “‘ public’’ by the legislature. Upon 
all the momentous subjects which come within the 
scope of his work, Judge Cooley exhibits great learn- 
ing, research and ability. The third edition of the 
work is necessitated by the exhaustion of the second. 
It contains the new cases appropriate to the several 
topics discussed, and is uniform in style and merit with 
the preceding editions. Judge Cooley’s work is all 
that is desirable upon this important branch of our 
jurisprudence. 

7 WON ae Ketan 

This volume is a treatise on the system of justice 
administered in courts of chancery. Wherever law 
and equity are administered by separate tribunals, and 
even where law and equity are administered by the 
same tribunal, such works as this of Mr. Bispham are 
of value. The distinction between strict law and equity 
is one which is founded in the nature of things; and 
no legislative enactment can “fuse” the two. Noth- 
ing more can be done than to enact that the same tri- 
bunal shall administer all kinds of legal justice. This 
work will, therefore, be quite as valuable in New York 
as in New Jersey; in Maryland as in Massachusetts. 
In fact, no work so general and fundamental as this 
on “The Principles of Equity,’’ can fail to be of genuine 
service in all statesand countries. When we get down 
to the foundations and principles of jurisprudence, 
we find a power and a reason which is universal. 

In the execution of his work, Mr. Bispham has pre- 
served that dignity of style, breadth of reasoning and 
depth of investigation, which should characterise the 
treatment of such a subject. Upon the subject of 
“Injunctions,” the book is particularly full and excel- 
lent; although this equitable remedy is of such exten- 
sive use that it requires a volume alone to do justice 
to it. The work is a valuable contribution to the 
splendid law literature of the period. 


Reports of Cases Decided by the English Courts, with notes and 
references. By Nathaniel C. Moak. Vol. V, Albany: 
William Gould & Son, 1874. 


In the present volume of this series of selected Eng- 
lish reports, there are a much larger number of cases 
than usual, under the head of “ Criminal Law” and 
“Wills.” Those under the former head are valuable 
for illustration to the profession in this country; those 
under the latter head are not so valuable, in most in- 
stances, as it is a general rule that each ‘‘ Will” case is 
almost wholly sui generis, and depends very little upon 
other cases, the general rules of construction being all 
that are particularly useful. Among the more import- 
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ant cases, we notice Hirschman v. Budd, p. 361, which 
holds, that ‘‘ an alteration in the date of a bill of ex- 
change, payable at a specified period after date, is a 
material alteration.’”’ Heath v. Crealock, p. 836, is au- 
thority for the proposition that ‘“‘the court will not 
make an order upon a solicitor, compelling him to dis- 
close the address of his client (a defendant), who has 
absconded, and whom plaintiff seeks to serve with a 
subpoena duces tecum, to compel his appearance at the 
hearing, with documents material to the plaintiff’s 
case.”” Mr. Moak has inserted a valuable note to this 
case, setting forth briefly the law upon thesubject. In 
Regina v. Heseltine, p. 483, it was held that “ evidence 
of experiments, made subsequently to a fire is admissi- 
ble, in order to show the way in which the building was 
set on fire.” The volume is equal in merit, as a whole, 
to any of the preceding volumes. 


The i-s of Munic oe Corporations. By John F. Dillon, 
LL Second Edition — revised and enlarged. 2 Vols. 
New hea: James Cockcroft & Co., 1873. 


It is not often that law books are composed in a man- 
ner so faithful and satisfactory as the work of Judge 
Dillon on municipal corporations. For eight years 
the work grew with the author; it was a part of his 
legal life; he infused into it loving care and intellect- 
ual pride, and thus it became the product of the 
author’s genius, ability and desires. The field in which 
Judge Dillon labored was essentially a new one in legal 
literature, although the materials for a work of the 
kind had been long accumulating, and had become 
abundant. But no complete treatise on the subject 
of municipal corporations had appeared in America 
before the work of Judge Dillon; and the English 
treatises upon the same subject, were substantially in- 
applicable in many respects, to our institutions. The 
American municipal corporation is really a growth of 
our own institutions, and has little in common with 
the municipality of Great Britain; consequently, the 
law of England, upon subjects coming under this gen- 
eral head, needs considerable modification to render it 
applicable to our institutions. In fact, the law of 
municipal corporations in America is a peculiar sys- 
tem, a jurisprudence almost sui generis; and we might 
as well first as last, make up our minds to base that 
jurisprudence, upon the deep foundations of the nature 
and spirit of our institutions. The functions of Ameri- 
can municipal corporations are far more varied and 
extensive, than those of European municipalities. The 
duties, liabilities and powers of municipalities in this 
country, are not specifically and particularly defined. 
Much is involved in obscure and general language, 
which often requires the most subtle reasoning and 
analysis, to limit and define. The American munici- 
pality is, in fact, a quasi government, possessing nearly 
allthe functions of a general government. These func- 
tions being delegated by the state governments, ques- 
tions are continually arising as to the extent of power 
delegated, the power reserved, the concurrence of pow- 
ers, the duty and liability of municipalities under their 
delegated functions. To construct fromthe great mass 
of decisions, upon these and kindred questions, a clear 
and well-reasoned work, has been the endeavor of 
Judge Dillon. The task was not without manifest dif- 
ficulties; but the author, in connection with his 
judicial duties, so far overcame these difficulties, as to 
bring out in 1872, a complete work of 800 pages, upon 
Municipal Corporations. The comparative novelty of 
the work, its great usefulness and wide-spread applica- 








tion, combined with the ability and learning, with 
which it had been prepared, made its advent into the 
libraries of the profession and into the courts almost 
a legal ovation. From the very first, it received the 
highest judicial and professional encomiums; and none 
were found to offer adverse criticism. The favor 
which the first edition received, was such, that it was 
soon exhausted, and the author has prepared a second, 
and revised edition. The first edition was contained 
in one volume; but the second edition contains 200 
pages of additional matter, and the work is, therefore, 
divided into two volumes, of about 500 pages each. 
The author re-iterates the fact, that he has done all the 
work himself, and has not committed the preparation 
of the text or notes, to others. No one who has ex- 
amined the work, would have supposed, that any part 
of it had been entrusted to any less competent hands 
than his own. The whole work is singularly uniform 
in ability and care, and everywhere shows marks of 
patient and faithful endeavor on the part of the 
author. In the second edition the general arrange- 
ment is not altered; but the recent cases are incorpo- 
rated. The principle changes are made under the heads 
of ‘*Municipal Securities,’’ ‘‘Taxes”’ and ‘ Assess- 
ments.’’ The large number of recent decisions on 
negotiable bonds of municipalities are embodied in the 
revised work. The success which has attended the pub- 
lication of this work, on “‘ The Law of Municipal Cor- 
porations,”’ is a striking instance of the appreciation of 
the profession for law books prepared with zeal, care, 
research and ability. Judge Dillon has, as yet, fur- 
nished no grander monument of his genius than the 
present treatise. It is, indeed, monumentum perennius 
aere. 
0 <> Oe 


FEES OF JUSTICES OF THE PEACE AND CON- 
STABLES. 

Assemblyman Bulkley has introduced a bill in the 
legislature amending the Revised Statutes relative to 
fees of justices of the peace and constables in civil 
and criminal cases. It provides as follows: 

Constables shall hereafter be allowed for serving a 
subpeena, in a criminal case, 25 cents, and for every 
mile successively traveled to make said service, 10 
cents; for serving a warrant, 75 cents; for every mile 
traveled, going and returning, 10 cents; for taking a 
defendant into custody on a mittimus, 25 cents; for 
every mile traveled in taking the prisoner to jail, 
going and returning, 10 cents; for taking charge of a 
jury during their deliberations, 50 cents; for attending 
any court, pursuant to a notice from the sheriff, $2 for 
each day, and five cents a mile traveled, coming and 
going, which fee shall be paid by the county. 


——~)o— 


COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on Friday, 27th ult. : 

Judgments affirmed with costs—McLane v. De 
Leyer; Luce v. Hartshorne; Rogers v. The Long Is- 
land R. R. Co.; Blackstone v. The Alemannia Fire In- 
surance Co.; Laidlaw v. Gilmore——Judgment re- 
versed and new trial granted, costs to abide event — 
Nichols v. The Kingdom Iron Ore Company of Lake 


Champlain. 
——-- epee —— 


A measure for a prohibitory liquor law is now pend- 
ing before the Kansas legislature. 
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ENGLISH NOTES. 


Baron Amphlett, of the Court of Exchequer, has 
resigned the presidency of the Legal Education Asso- 
ciation. —— Mr. Henry Howard, agent for Great Brit- 
ain in the American and British Joint Claims Com- 
mission, has been made a Companion of the Order 
of the Bath. —— Lord St. Leonards, who is the only 
living ex-Lord Chancellor who has ever held the Great 
Seal successively in Ireland and England, attained his 
ninety-fourth birthday last month, and is in the full 
enjoyment of his faculties. —- At a recent meeting 
of the Legal Education Association, a committee was 
appointed to consider and report upon the draft of a bill 
having for its object the mcorporation of a general 
school of law. —— The Chancery Easter vacation begins 
on the 2d proximo, and will terminate on the 11th of 
the same month.——Mr. E. A. C. Schalch, the late 
Attorney-General of Jamaica, whose death we recently 
noticed, was for some time a contributor to the Solici- 
tors’ Journal, and one of the editors of the Law 
Reports. —— Dr. Kenealy, counsel for the Tichborne 
claimant, has written a note apologizing for the vio- 
lence of a card published by him in which he protested 
against the language of the press and conduct of the 
court toward his client, and particularly against what 
he styled ‘‘a one-sided use of the power of committal for 
contempt,’ which he declared was unconstitutional 
and a revival of star chamber proceedings. —— Pro- 
ceedings are about to be instituted against several 
prominent persons on a charge of entering into a con- 
spiracy with Orton to get possession of the Tichborne 
estate. —— Jean Luie, the claimant’s witness, was, on 
the 15th instant, fully committed for trial on the 
charge of perjury. Large crowds filled and surrounded 
the court-room in the expectation of seeing the claim- 
ant himself on this occasion, but the latter was not 
allowed to appear in the court. 

LEGAL NEWS. 

Hon. Caleb Cushing sailed for Europe on the 7th 
inst. 

The United States courts of New York city ad- 
journed on the day of ex-President Fillmore’s fu- 
neral. 

Albert G. Browne, Esq., late reporter of the decisions 
of the Supreme Court of Massachusetts, has accepted 
a position on the editorial staff of the New York 
Evening Post. 

A bill has been introduced in the Virginia senate 
(which is the case every session), to repeal the law pro- 
viding for the punishment of citizens of the Com- 
monwealth by stripes. 





Three of the nine present judges of the United 
States Supreme Court are natives of Connecticut, viz. : 
Chief Justice Waite, of Lyme; Judge Strong, of 
Somers; Judge Field, of Haddam. 


Judge Woods, of the United States Circuit Court at 


New Orleans, has issued a restraining order against 
sundry tax-collectors of the State of Louisiana, for- 
bidding them to execute the provisions of the funding 
bill recently passed by the Kellogg legislature. 

In addition to the impeachment cases of Judges Du- 
rell, of Louisiana; Busteed, of Alabama, and Story, of 
Arkansas, the house committee on judiciary have be- 
fore them the impeachment case of Judge Duvall, of 
Texas. 





In the case of Bullard, trustee, v. The National Eagle 
Bank of Boston, decided last week, the Supreme Court 
of the United States held that a national bank, organ- 
ized under the act of 1864, cannot acquire a valid lien 
upon the shares of its stockholders by virtue of the arti- 
cles of association or by-laws. This re-affirms the de- 
cisions in the Bank v. Lanser, 11 Wall. 369. 


A bill is before the Ohio legislature which provides 
that, when insanity is pleaded as a defense to a crimi- 
nal charge, the prisoner shall be examined by a special 
jury. If found to be sane, the plea, of course, fails 
and the trial proceeds. If really insane, he is sent to a 
lunatic asylum and kept there until cured, when the 
trial is to be resumed. 


The House Committee on Invalid Pensions has 
agreed to a bill which provides that all pensions 
granted on account of diseases contracted in the 
United States service, or wounds in battle since March 
4, 1861, which have been granted, or may hereafter be 
granted, on application filed previous to January 1, 
1875, shall begin from the date of death or discharge. 
The bill also provides that, in case of application for 
pensions, if not filed prior to January 1, 1875, the pen- 
sion shall begin from the date of filing the last evi- 
dence necessary to establish the same. 


The House has voted the authority asked for, by the 
Committee on the expenditures in the department of 
Justice, to send for persons and papers in the cases of 
fraud in Western Arkansas. Seme of the members 
of the committee talk of going to Arkansas to investi- 
gate the subject there. Mr. Speer of Pennsylvania, 
attempted to have the whole record of the contingent 
expenditures of the department sent to the House, but 
the request was refused, on the ground that such a 
statement had already been furnished to the com- 
mittee. 


Internal revenue collected from September, 1862, 
when the internal revenue laws first went into effect, 
up to February 28th, 1874, is $1,792,555,000. Of this 
amount, there is now due the United States, from the 
collectors, $2,525,199, which is about 14-100 of one per 
cent of the total amount collected. Of the total amount 
due, $2,136,489 is due from officers appointed since 
March 4th, 1869. In many cases, there is reason to 
believe that the deficiency may have arisen from the 
defalcations of deputies and employees of the collector, 
for whose official conduct he is legally responsible. 


Hon. William M. Evarts has been elected an hon- 
orary member of the New York Chamber of Com- 
merce. In presenting the name of Mr. Evarts, Mr. 
Elliott C. Cowdin made the following complimentary 
remarks: “ It gives me special pleasure to nominate as 
honorary member of this chamber Hon. William M. 
Evarts. I need not say in this presence that Mr. Evarts 
is not only one of the foremost members of the bar of 
the country, but also ranks among its ablest commer- 
cial lawyers. Before the Geneva tribunal of arbitra- 
tion he played a part so influential that his efforts 
largely contributed to our success, and so conspicuous 
that it added dignity and honor, in a marked degree, 
to the reputation of the United States among the lead- 
ing powers of the Europe. On that important field 
his eminent services in behalf of a peaceful adjust- 
ment of international difficulties, and in the interests 
of commerce as well, richly entitle him to all the 
honors which this chamber can bestow.” 
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THE NEWSPAPERS AND THE LEGAL 
PROFESSION. 


**Several years since John Van Zandt, a well-known 
citizen of Rochester, committed suicide under circum- 
stances which led to the conclusion that he was insane. 
His life had been insured by himself some time before 
in the Mutual Benefit Company, of New Jersey, for 
the benefit of his wife and children. One of the con- 


ditions expressed in the policy was the very common, 


one invalidating the contract in the event of the per- 
son insured dying by his own hand. The company 
refused to pay the insurance, and the widow and chil- 
dren brought an action to recover, on the ground that 
the deceased was, at the time of committing the act of 
suicide, moved by an insane impulse which he had no 
power to resist, and, therefore, he did not die by his 
own hand, within the meaning of the language used in 
the policy. The case has been tried three times in the 
circuit court, the jury finding for the plaintiff on each 
occasion. The first time it was appealed to the general 
term, and a new trial was granted. The second time 
an appeal was again taken, and the general term 
affirmed the verdict. The defendants then took the 
case to the court of appeals, which reversed the ver- 
dict. Last week there was another trial, and again a 
verdict was rendered for the plaintiffs. It is said that 
another appeal is to be made. It is safe to predict that 
the case will be kept moving from one court to another, 
backward and forward, until the lawyers shall have 
absorbed pretty nearly the whole amount of the in- 
surance money. Our courts have a wonderful faculty 
in that direction. The noble profession of the law, of 
which all the judges are members, must be sustained 
at all hazards, no matter what may become of suitors. 
And how is this to be done if cases with money in 
them shall be permitted to end with the verdicts of 
juries under the rulings of single judges? You see, by 
a judicious system of appeals and reversals, and the 
granting of new trials, lawyers’ fees can be swollen 
prodigiously, and the dignity of the bar upheld in a 
very majestic manner. The courts and the bar to- 
gether make an imposing body, in more senses than 
one.” — Troy Daily Times, March 10. 

A man who publishes or writes for a daily news- 
paper has a decided advantage over ordinary mortals. 
In the first place he forms the opinions of half his 
readers. Many men have no opinions except such 
as they derive from their daily newspaper, and if 
they ever change their minds it is only when, for some 
occult reason, their newspaper changes, or they change 
their newspaper. Then again, the frequency with 
which a man may reiterate his opinions gives the 
newspaper writer an advantage. It is of little use 
to enter into a controversy with a newspaper. It 
always has the last word, and the luckless individual 
who assumes the task of correcting it stands as little 
chance of success, as he would of smashing any par- 
ticular mosquito of a cloud of such insects which 
beset him on a north woods’ lake. ‘“ Damnable itera- 





tion” is too much for him. But most especially, the 
impersonality of the newspaper writer confers an 
advantage on him. To most readers he possesses 
respectability, wisdom, even venerableness. Most 
readers, if they stop to think about him, imagine 
him as a man past middle-age, deeply read in human 
lore, of a scholarly and recluse disposition, little in- 
terested in worldly matters except as a critic, who 
sits in his secluded sanctum and passes candid, unbi- 
assed, severe, intelligent and highly-moral judgments 
upon the actions of the busy outer world. Now, 
what is the fact? Who are these accusers who thus 
arraign the great body of a learned and respected 
profession? If we should trace this awful oracle to 
his hiding-place what should we find? A smooth- 
faced boy just out of school; a long-haired Bohemian, 
who goes to bed when his shirt is being washed; a 
thirsty quill-driver, who derives the inspiration for his 
terrible attacks on governments and peoples, profes- 
sions and individuals, from a beer shop just round the 
corner, and his learning from guide-books and div- 
tionaries; an unhappy and sour person, who, having 
tried his hand unsuccessfully at a variety- of oceupa- 
tions, now settles down to editorial labor, and vents 
his spleen with safety to his person, and gets pay for 
it besides. Not that this is always, or even generally 
so, but it is frequently the case. So that in perusing 
the newspapers we ought to judge of their opinions, 
not from any presumed experience, wisdom or morality 
in the writers, but from the intrinsic merits of the 
sentiments advanced. We are willing to learn wis- 
dom and get understanding even from any of the 
classes of writers whom we have described, if by 
chance they seem to utter it; but if the utterances 
seem foolish we do not propose to adopt them because 
of any imaginary virtues in the writer. 

Now, there is no subject of newspaper comment 
that receives more editorial attention and less editorial 
justice than the legal profession. We may do these 
gentlemen of the press injustice, but when we read 
such stuff as the above from an influential and intel- 
ligent newspaper like the Troy Times, we instantly 
fall to speculating as to the probable antecedents and 
qualifications of the writer; and we generally attri- 
bute such sentiments to some person who once studied 
for our profession, but who, finding the acquirements 
necessary to pass the examination for admission to 
practice so ridiculously small, declined to pass; or 
who, having condescended to be admitted, discovered 
that his morality was too severe for “human nature’s 
daily food,” and left the wickedness of our profession 
with loathing, and sought relief in the pure and 
unpurchasable occupation of his sublime talents in 
writing upon a daily newspaper. We know nothing 
of the particular individual who wrote the particular 
article quoted as the text for these remarks. We 
have no guess or suspicion as to his personality. But 
we do know that the article quoted is but a fair speci- 
men of the frequent utterances of the Troy Daily 
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Times in regard to our profession, ard ve reiterate that 
we always suspect the authorship of such articles to 
be attributable to disappointed lawyers, or to those 
who have at some time deservedly suffered at the 
hands of lawyers. 

This kind of slang is altogether too common among 
respectable newspapers. We feel bound to say, how- 
ever, that we know of no other journal, of similar 
respectability in other particulars, so persistent in its 
defamations of the legal profession as the Troy Daily 
Times. But it is very easy and productive of vulgar 
applause to defame the learned professions, and most 
of the newspapers are quite too apt to do it. If ajury 
fail to convict a person accused of murder, they are 
“ blockheads.” If the “ blockheads” convict, and the 
appellate court reverse the verdict, then the action of 
the court is a “perversion of justice.” And this is 
the language of creatures who do not know a legal 
principle by sight, or if they have a smattering of law, 
know only enough to be profoundly and ingeniously 
wrong. A little law-learning is a dangerous thing, 
and no law-learning is still more dangerous. The 
motives of our judges are assailed. It seems to be a 
ground of complaint, that “the judges are members ” 
of the legal profession. It would doubtless be better 
to select them from the ranks of: some class who 
know nothing about law—editors, for instance. But 
here we have the court of appeals of the State of New 
York accused of being in league with the lawyers, 
and granting new trials to make costs for them. 
Who are they who are thus accused? Men selected 
by all the people of the State, from both the great 
political parties, on account of their learning, integ- 
rity and purity, to arbitrate upon the most solemn and 
vital interests of the people; in whose hands are the 
lives and fortunes of suitors who come before them. 
And who are they who accuse? Echo answers, who? 
and even if she told, who would be any wiser? The 
newspapers abound with utterances against our profes- 
sion, for which, no matter whether true or false, if it had 
not been for the efforts of lawyers, their writers would 
rot in jail Lawyers achieved the liberty of the press. 
“The greater the truth, the greater the libel,” is no 
longer the maxim of the law. It was that great law- 
yer, Alexander Hamilton, who, in this State, worked 
out for these pitiful slanderers, the privilege of print- 
ing their vituperationc, with no other risk than that 
of being called on to prove their truth. Thanks to the 
legal profession, the newspapers have grown inde- 
pendent, omnipotent, and practically irresponsible, in 
this country. Nobody dares sue them for libel, for if 
he does, one of these rascal attorneys convinces the jury 
that we would better bear those ills we have than fly 
to others that we know not of; that the right of free 
speech, free criticism, and free thought, is superior to 
any petty individual right; and the offender goes clear. 

We believe ina free press. Its importance can hard- 
ly be exaggerated. But we believe in decency, in can- 
dor, in a temperate expression of opinion, on the part 





Daily Times to publish such assaults on our profession, 
as it would be to characterize the medical profession 
as quacks, the clergy as hypocrites, or the editors as 
men whose published opinion on any side, or both 
sides, of any conceivable question, can be purchased 
for a small consideration. 


—— - e>o- —— 


PAROL EVIDENCE TO EXPLAIN WILLS. 


When and to what extent parol evidence is admis- 
sible in explanation of wills is a very important prob- 
lem in the law, the solution of which is frequently 
demanded. The principles were laid down by Vice- 
Chancellor Wigram, in that most philosophical of law 
treatises, known as Wigram on Extrinsic Evidence, 
in propositions five and seven, as follows: ‘ For the 
purpose of determining the object of a testator’s 
bounty, or the subject of disposition, or the quantity 
of interest intended to be given by his will, a court 
may inquire into every material fact relating to the 
person who claims to be interested under the will, and 
to the property which is claimed as the subject of dis- 
position, and to the circumstances of the testator, and 
of his family and affairs, for the purpose of enabling 
the court to identify the person or thing intended by 
the testator, or to determine the quantity of interest 
he has given by his will.” ‘“ Notwithstanding the 
rule of law which makes a will void for uncertainty, 
where the words, aided by evidence of the material 
facts of the case, are insufficient to determine the 
testator’s meaning, courts of law, in certain special 
cases, admit extrinsic evidence of intention to make 
certain the person or thing intended, where the de- 
scription in the will is insufficient for the purpose. 
These cases may be thus defined: Where the object of 
a testator’s bounty, or the subject of disposition (7. ¢., 
the person or thing intended), is described in terms 
which are applicable, indifferently, to more than one 
person or thing, evidence is admissible to prove which 
of the persons or things so described was intended 
by the testator.” 

It is evident that, when the occasion for the appli- 
cation of this latter principle arises, the testator’s dec- 
larations must form a very important and controll- 
ing element in the extrinsic proof to be adduced. 
Now, here arises a striking example of that discrep- 
ancy between high authorities which forms an unfail- 
ing theme for lay abuse of the law. We find three 
discordant rules laid down on the subject by the most 
eminent authors and tribunals: 

First— Take Wigram himself. He says: “ Declar- 
ations by the testator, at the time of making his will, 
are admissible. Declarations of intention, however, 
made before or after the date of the will, are, it is 
said, inadmissible.” 

Second — Take Judge Cowen, of the old supreme 
court of this State. He says, in delivering the opin- 
ion of that court, in Ryerss v. Wheeler, 22 Wend. 148. 
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that declarations of the testator, at the time of mak- 
ing the will, explaining the meaning of the terms or 
defining the property intended to be devised, cannot 
be received in evidence; but if made before or after 
the execution of the will, proof of such declarations 
is admissible. 

Third —Take Lord Denman, who says, in Doe dem. 
Allen v. Allen, 12 A. & FE. 451, that there is no such 
distinction; that such declarations are admissible, 
whether contemporaneous or subsequent, but that the 
weight to which they are entitled will differ accord- 
ing to the time and circumstances under which they 
were made. 

Here is certainly variety enough, not only to en- 
courage litigants, but effectually to discourage stu- 
dents. Each writer has plenty of authority for his 
rule. We cannot give our adhesion to either of them, 
but should incline to think the declarations equally 
admissible, whether previous, contemporaneous or 
subsequent. 

Let us look for a moment, first, at the theory for 
the rejection of previous declarations. The reason 
assigned is, that the testator may have altered his 
declared intention before making the will. This was 
the ground of exclusion in Thomas vy. Thomas, 6 T. R. 
671. This seems a very inconclusive reason. Let us 
illustrate its weakness: Suppose a person announces 
that he is going to leave a legacy in his will for the 
pastor of the church of which he is a member; he 
makes his will, bequeathing a thousand dollars to the 
Rev. John Smith, pastor of the Baptist church in the 
place of the testator’s residence; it turns out that 
there are two Baptist churches, each of which is minis- 
tered unto by a Rev. John Smith. Now, can it be 
possible that the testator’s declaration that he was 
going to leave a legacy for the pastor of his church is 
inadmissible and loses its force, because he might have 
changed his mind and concluded to leave it to the 
other John Smith? “If no such declaration were 
proved, the direction of the legacy would unques- 
tionably be determined by proof of his membership 
of the one church rather than the other. And yet 
why should that be conclusive? He might have 
changed his mind in spite of that circumstance. The 
answer to the alleged objection is, that the previous 
declaration is a circumstance, to be received with and 
judged like all the other circumstances, and its weight 
is to be determined by the court upon a scrutiny of 
all the circumstances. We think the language of 
Lord Denman in the Allen case is quite applicable: 
“They may have more or less weight, according to 
the time and circumstances under which they were 
made, but their admissibility depends entirely on 
other considerations.” 

Now, as to contemporaneous declarations, one has 
to look pretty sharply to find any reason assigned for 
their rejection. Judge Cowen gives none, and although 
he quotes from numerous authorities, his citations 
disclose none. It would seem that such declarations 





ought to have the highest credit, for the reasons, 
among others, that the testator’s attention is then 
most clearly called to the subject; the persons to 
whom they are addressed are naturally most apt to 
remember rightly; there can be no opportunity for 
change of mind, and the statements are indeed part 
of the res geste. The leading English case, Thomas v. 
Thomas, in which previous declarations were ex- 
cluded and contemporaneous declarations received, is 
a good example, and furnishes excelleut reasons for 
rejecting Judge Cowen’s doctrine. When the will 
was read over to the devisor he said there was a mis- 
take in the name of the devisee, but that there was 
no occasion to alter it, as the place of abode and the 
parish where the devisee lived were sufficient to 
ascertain the object of his bounty. Lord Kenyon 
and Lawrence, J., held evidence of this admissible to 
explain the ambiguous description. To be sure, Vice- 
Chancellor Leach, in Goblet v. Beechy, assigned as a 
reason for rejecting Mary Holt’s evidence of the tes- 
tator’s declarations at the time of making the will, 
that to admit them would be to repeal the statute of 
frauds. But the Vice-Chancellor was not the greatest 
authority in the world, and we prefer old Kenyon. 
At all events, the declarations at the time of the 
making of the will are proper in the cases laid down 
in Wigram’s text, quoted above, and in the case of 
Rev. John Smith, supposed by us. We do not under- 
stand that they have ever been rejected under such 
circumstances. They may not be receivable to cor- 
rect a mistake or fill up a blank, as seems to be held 
in the later English cases, but they are always proper 
to explain a latent ambiguity; or, as is said in His- 
cocks v. Hiscocks, 5 M. & W. 363, “where the mean- 
ing of the testator’s words is neither ambiguous nor 
obscure, and where the devise is on the face of it per- 
fect and intelligible, but from some of the circum- 
stances admitted in proof an ambiguity arises, as to 
which of the two or more things, or which of the two 
or more persons, each answering the words in the 
will, the testator intended to express.” In other 
words, a will cannot be made or reformed by parol, 
but it may be applied in cases of a secret ambiguity. 
For this purpose the testator’s instructions and de- 
clarations, contemporaneous with the making of the 
will, have generally been received in evidence to 
explain his intention, which otherwise would fail. 

As to subsequent declarations there seems to be 
still less room for doubt in reason or on authority. 
They were held inadmissible in Whitaker v. Tatham, 
7 Bing. 628, because they related, not to what the 
testator had done, or intended to do, by his will, but 
what he wished to be done at the time of speaking. 
These were clearly inadmissible. But the testator's 
declaration that he had left a legacy to Rev. John 
Smith, pastor of his church, under the circumstances 
which we supposed in regard to previous declarations, 
ought to be admissible, and we cannot find any case 
which assigns any reason for rejecting them. 
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We are, therefore, inclined to believe that Judge 
Cowen’s dictum will not be sustained, if it ever be- 
comes material to review it, and that tle true rule 
may thus be stated: Where the object of a testator’s 
bounty, or the subject of disposition, is described in 
terms applicable, indifferently, to more than one per- 
son or thing, evidence of the testator’s declarations, 
before, at the time of, or subsequent to, the execution 
of the will, is admissible to identify the person or 
thing intended. 


CURRENT TOPICS. 


It is a well settled principle of law, that if a high- 
way be founderous a traveler has the right to go extra 
viam, but we do not recall any reported case in which 
it has been held that a commissioner or overseer of 
highways has the right to open a temporary way over 
adjoining land, where a highway becomes impassable. 
The question was, however, raised at circuit, in the 
case of Traphagen v. Janson, tried before Mr. Justice 
Ingalls and a jury, and the judge charged the jury as 
follows: “I am of the opinion that an overseer of 
highways, if he finds a portion of the highway under 
his charge founderous, so that the public, for the time 
being, are prevented from going in the ordinary 
course, has the right, in a prudent manner, doing no 
unnecessary injury or damage, to open a temporary 
passage for the benefit of the public until the impedi- 
ment can be removed and public travel restored to its 
ordinary channel.” 


The law officers of the various departments, are 
making a strong effort to secure a‘repeal of the law, 
establishing the Department of Justice, and the Zri- 
bune correspondent says that the effort has the sanc- 
tion of the Attorney-General and adds: “ The Solicitor 
of the Treasury is particularly desirous to have the 
change made, for the reason, probably, that his de- 
cisions in revenue cases are frequently overruled by 
the Attorney-General. The Solicitor, as an officer of 
the Treasury, naturally decides such cases in a way 
to get the largest amount of revenue, while the Attor- 
ney-General’s decisions are more likely to be impar- 
tial. At least, this is the view the importing mer- 
chants take, and they prefer that the law should 
remain as it is.” 


The annual report of the commissioners appointed 
to revise the statutes of the State is a document of 
considerable interest. The commissioners state that, 
since the appointment to the commission of Mr. 
Werner, in 1872, the commissioners have not en- 
countered any of those differences of opinion which 
created so much embarrassment and delay in the 
earlier stages of the work, and that they have faith- 
fully observed a resolution adopted by them to devote 
their undivided attention to the revision, to the exclu- 
sion of professional occupations. The work thus far 
accomplished may be briefly summed up as follows: 





An analysis of the entire work has been made, ex- 
cept that portion relating to criminal and penal laws; 
sixteen of the twenty-one chapters which will con- 
stitute the third Part of the Revised Statutes have 
been printed and distributed for examination. These 
sixteen chapters contain 2,014 sections, and are copi- 
ously annotated. The seventeenth chapter is nearly 
completed ; the eighteenth, nineteenth and twentieth 
are completed, and the first draft of the twenty-first 
has been prepared. Considerable progress has been 
made also in the preparation of Part two. The com- 
missioners set forth, at considerable length, the gen- 
eral scope and plan of their revision, and the difficul- 
ties attending a proper execution of the work. The 
pamphlet contains, also, in an appendix, an interest- 
ing history of the attempts to codify the laws of the 
State of New York. 


The bill to create an additional United States judi- 
cial district in the State of New York failed in the 
House on Monday, after two trials. The bill fixed 
the salaries of the District Judges in the State at 
$5,000. This was objected to on the ground that it 
was unjust to increase the salaries in one State only, 
especially as there is a bill pending for a general 
increase of Federal salaries. Failing to obtain a sus- 
pension of the rules, for the passage of the bill, Mr. 
Tremain, who had it in charge, consented that the 
clause increasing the salaries be stricken out, but even 
as modified it failed to secure the necessary vote. It 
is stated that only one or two of the New York mem- 
bers gave Mr. Tremain any active support. The 
recent death of Judge Hall, from overwork as is 
quite generally believed, should have some influence 
in inducing Congress to divide that district. The bill 
may come up again on report from the judiciary com- 
mittee, and we trust that it may meet with a better 


fate. 
— +> o—_ -—— 


NOTES OF CASES. 

If the Law Jovurnat will permit further notes upon 
Cortelyou v. Lansing, 2 Cai. Cas. 200 (referred to in 
the last number, p. 169, as reported 2 Caines, 200), it 
will be seen that what it may have lacked in original 
authority has been supplied by subsequent ratification 
and approval. In 12 Johns. 149, Thompson, Ch. J., 
says it is a very able and learned examination of the 
duties of a pawnee; and to the same effect is 1 Sandf. 
357. In 26 Wend. 475, Senator Verplank calls it a 
per curiam opinion of the court. It is cited 30 Barb. 
177; 8. C., 8 Abb. 348; 10 Bosw. 328; 9 How. 571; 
4 Denio, 230, to the point that the pledgee hasa right 
to foreclose in equity, or sell at public auction, giving 
the pledgor notice of the time and place of sale; and 
in 4 Denio, 231 and 45 N. Y. 720, it is cited as show- 
ing that the inability of the pledgee or lienor to make 
a demand, and give notice of the time and place of 
sale, does not entitle him to sell without such demand 
and notice, or without judicial proceedings. It is also 
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cited 8 Johns. 97 ; as to the difference between a mort- 
gage and a pledge as to redeemableness. In 10 Johns. 
474; 2 Barb. 542; 4 id. 493; 26 Wend. 475; 20 
Barb. 40; 30 id. 175; 8S. C., 8 Abb. 347; 1 Abb. 
(N. 8.) 73; S.C., 1 Rob. 172; 1 Edm. Sel. Ca, 122; 
9 How. 511, and 7 Abb. (N. 8.) 314, it is cited to the 
point, that a pledge is a delivery of property with a 
right to retain it as security; the legal property does 
not pass as in case of a mortgage; delivery is essen- 
tial to a pledge, but a mortgage of goods is in certain 
cases valid without delivery. In 2 Johns. Ch. 
100-1; 9 How. 571; 5 Duer, 34-36, it is cited to the 
point, that if a pledge be not redeemed by the time 
stipulated, it does not become the absolute property 
of the pledgee, but he is obliged to resort to legal 
proceedings to dispose of it. In 4 Abb. 114; 1 
Sweeney, 647, it is cited to the point, that where one 
party to a contract incapacitates himself to perform, 


- the other party need not make tender, or show 


capacity to perform. It is cited as to the rule of dam- 
ages, in actions brought by the pledgor against the 
pledgee for converting the pledge (3 Cow. 85; 7 id. 
694; 23 Barb. 255; 24 id. 297; 26 N. Y. 311); and 
in 49 id. 570, it is cited to show that it is a con- 
version of stock to sell it without notice to the 
pledgor. 


Rocusster, N. Y. J. L.A. 


An interesting point in the law of fixtures was 
decided by the Supreme Court of California in The 
United States v. A Certain Tract of Land, 7 Pac. Law 
Rep. 62. The agent of the United States, in 1854, 
entered upon the land in question against the will of 
the owner, and erected a light-house thereon. In 1870 
the United States commenced proceedings under a 
State statute to condemn the land. The court held 
that the light-house, having been tortiously erected, 
became part of the freehold, and that the owner was 
entitled to prove its value as a part of the damages 
to which he was entitled. The same principle was 
held in Graham v. The Connersville & New Castle R. 
R. Co., 36 Ind. 463; 10 Am. Rep. 56. In that case a 
railroad company, without the consent of the owner, 
entered upon and occupied land and erected buildings 
thereon. Afterward, in a proceeding to condemn 
the land, it was held that the owner of the land was 
entitled to compensation for the value of the land, 
with the buildings and improvements thereon, at the 
time the proceedings were instituted. 


In The New Schooner Maggie Cain v. Shakespeare, 
4 Pitts. Leg. Jour. 114, the Supreme Court of Penn- 
sylvania held that a contract to build a vessel is a 
contract to be performed on land, and falling within 
the ordinary common law, and belongs to State juris- 
diction, and a State has a right to give a lien against 
her, before she is launched, for work and materials 
entering into her construction. That a contract for 
labor performed and materials furnished in the con- 





struction of vessels is not a maritime contract, nor 
within the admiralty jurisdiction of the Federal courts, 
was held by the Supreme Judicial Court of Massa- 
chusetts in Foster v. The Richard Busteed, 100 Mass. 
409; 1 Am. Rep. 125; and by the Court of Appeals 
of New York in Sheppard v. Steele, 43 N. Y. 52; 3 
Am. Rep. 660. To the same effect, see Young v. The 
Orpheus, 2 Cliff. 29; The Norway, 3 Ben. 163; Ther- 
sen v. Schooner Martin, 26 Wis. 488; 7 Am. Rep. 
91, and Linton v. Steamboat Roberts, 34 Ind. 448 ; 
7 Am. Rep. 229. 


The Supreme Court of the United States has just 
made an important decision in the case of The Grover 
& Baker Sewing Machine Company and others, plain- 
tiffs in error, v. The Florence Sewing Machine Com- 
pany, as to removal of causes from a State court to 
a Federal court, where one of the parties defendant 
is a resident of the State. The action was brought 
by the Florence company —a Massachusetts corpora- 
tion — against the Grover & Baker company, and 
two other companies, in the courts of Massachusetts, 
and a motion was made to remove it to the circuit 
court of the United States. The Grover & Baker 
company was also a Massachusetts corporation, but 
the other two companies were non-residents. The 
Supreme Judicial Court of Massachusetts held that, 
where one of the defendants was of the same State 
as the plaintiff, the removal was not authorized. The 
Supreme Court has now affirmed this decision (Jus- 
tices Miller and Bradley dissenting). Mr. Justice 
Clifford delivered, at considerable length, the opin- 
ion of the court, which we shall endeavor to publish 
in full next week. 

oe 
BANKERS’ LIABILITY FOR MISREPRESENTA- 
TION AS TO CUSTOMERS. 

At the time when the case of Swift v. Winterbotham, 
21 W. R. 562, L. R., 8 Q. B. 244, was decided in the 
Court of Queen’s Bench, we abstained from comment- 
ing on it at length, understanding that it was on its 
way to the Exchequer Chamber. That court has now 
affirmed the decision against the defendant Goddard, 
but reversed it as against the bank, and we are not 
surprised at the result. With respect to the point on 
which the judgment was affirmed we may refer to the 
recent case of Richardson v. Silvester, 22 W. R. 74; L. 
R., 9 Q. B. 34, in which it was held that a person issuing 
a false advertisement was liable to any one of the pub- 
lic addressed who was induced to act upon it to his 
loss. That case, however, which rather resembles 
Bedford v. Bagshawe, 29 L. J. Ex. 59, and Barry v. 
Croskey, 2 J. & H.1, falls short of the present decis- 
ion, which is, that if a person makes a false represen- 
tation in answer to an inquiry which he knows may 
probably have been asked at the instance of some third 
person, he will be answerable to the person at whose 
instance it was in fact asked, and to whom his answer 
is communicated, although he actually knew nothing 
of that person. Upon the question, however, of what 
amounts to a fraudulent representation, we must no- 
tice a strange misconstruction which has been put upon 
the case by a leading mercantile paper. Shortly after 
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the trial at nisi prius an article appeared in the Econo- 
mist containing a view of the law which, considering 
the position of that paper, it is worth while to correct. 
It was there said that an opinion given by a manager 
in answer to inquiries addressed to him as to the sol- 
vency of a customer, ‘“*must not only be honest, but it 
must be a reasonable opinion, according to the position 
and circumstances of the person answering.’’ Now it 
is quite true that if an opinion so given is not a rea- 
sonable opinion, a jury will be very apt to find that it 
was not an honest one, and it is also true that in the 
present case, although the Court of Queen’s Bench 
refused to direct a new trial, the chief justice who 
tried the case acquitted the defendant Goddard of 
‘“*moral fraud,” apparently thinking there was such 
an inexcusable rashness as to warrant the verdict ;,but 
nothing is more certain than that if it is once clearly 
made out that the opinion is honest (that is, honest in 
itself, and honest in not assuming a knowledge which 
the person giving it does not possess), the defendant is 
entitled to a verdict. 

But the case of the bank is that which has excited 
the most interest, and from the remarks made on this 
subject in the article already referred to, we are not 
surprised to read in the last week’s issue of the same 
paper a comment criticising unfavorably the judgment 
recently delivered in the Exchequer Chamber. The 
points on which the court reversed the judgment of 
the court below were two—first, that there was no 
signature of the bank within Lord Tenterden’s act; 
and, secondly, that, on the construction of the answer, 
it was not a representation by the bank at all. 

Now, upon the first point the plaintiff was reduced 
to a ludicrous dilemma. It was admitted by the court 
below, and clearly held to be law in the Exchequer 
Chamber, that under Lord Tenterden’s act a personal 
signature by the person to be charged was necessary. 
It became necessary, therefore, to say that the signa- 
ture of the local manager or sub-manager of the branch 
bank was the personal signature of the bank. Now 
there is no difficulty in seeing how a man may make 
himself liable on a contract, and at the same time 
make another person liable as his principal; he makes 
himself liable because he contracts in his own name, 
and he makes his principal liable because his principal 
has authorized him to contract on his behalf. Here, 
however, it is only an alternative liability; either of 
them may sue or be sued upon the contract, but both 
cannot. There is also no difficulty in seeing how a 
person may make himself liable for a wrong, and at 
the same time make the person liable by whose direc- 
tion or by whose authority he acts. But there is an 
absurdity amounting to a contradiction in terms in 
saying that a signature of his own name by one person 
can be at the same time the personal signature of 
another person. If this was the personal signature of 
Goddard, how could it be the personal signature of the 
bank; and if it was the personal signature of the bank, 
how could it be the personal signature of Goddard? 
It might be so if Goddard were in fact the bank, as 
where an individual trades under a partnership name. 
But in fact no one pretended that he was any thing but 
a servant of the bank; and to say that his signature 
was the bank’s signature amounted to nothing less 
than a misuse of language for the purpose of repealing 
the provision of the statute, which requires the signa- 
ture to be the personal signature of the person to be 
charged. The position of the plaintiff, when once 
clearly stated, seems unarguable, yet the court below 








gave judgment for the plaintiff against both the bank 
and Goddard. 

It does not at all surprise us to find that the Econo- 
mist describes this defense as technical; the meaning 
of which is, that experience having shown the danger 
of allowing actions to be brought, founded on verbal 
statements as to the solvency of third persons, the leg- 
islature thought fit, in an act brought in by a judge 
peculiarly versed in mercantile law (Lord Tenterden's 
Act, 9 Geo. IV, c. 14, s. 6), to enact that such actions 
should not be maintained unless the statement were 
in writing aud signed by the person to be charged 
therewith; and that having occasion again to consider 
the matter, they deliberately, with respect to two sec- 
tions of that act, allowed the signature of an agent to 
have the same effect as a personal signature (Mercan- 
tile Law Amendment Act, 19 & 20 Vict., c. 97, s. 13); 
and with respect to two others, the section in question 
and the section relating to the acknowledgment of a 
promise made during infancy, made no change. In 
these cases, then, of the two links of the evidence en 
which a defendant is to be made liable (the terms of 
the promise or representation in respect of which he is 
to be charged, and the fact that he has made the prom- 
ise or representation), neither ought, in the judgment 
of the legislature, to be left to the perils of verbal 
evidence. For the benefit of whom does the Econo- 
mist really think these and the like safeguards are 
enacted, but of the general public, in whose supposed 
interest it is that they reprobate the defense as techni- 
cal? The truth is that in none but a technical sense 
can a person be said to make a representation who 
does not, in fact, make any representation, and who is 
ignorant even that the representation is made; and 
that, upon the facts in the present case, was the posi- 
tion of the bank, and is, in truth, the position of banks 
in general, with respect to representations of this 
kind made by their managers. Whether true or not, 
it would be at least intelligible to say that they guar- 
anteed the truth or the honesty of such statements, or 
that, on the principle of respondeat superior, they were 
liable for them; but to say that they do in fact make 
them is to talk nonsense. It is true that in pleading 
it is the habit to charge the defendant with having 
done the act which was, in truth, done by his servants; 
but this is itself a technical mode of statement which 
only implies that the defendant is liable for the act, or 
expresses the legal consequences of the act, but obvi- 
ously does not state the actual truth. The writer in 
the Economist, who speaks in loose terms, and has evi- 
dently never brought his mind to face the real facts of 
the case, says: ‘‘ In cases like the present there is cer- 
tainly, according to the common usage of business men, 
nothing at all personal.”” The ‘ common usage of busi- 
ness men” is often appealed to, in order to work 
strange results; but how a particular person is to make 
acommunication of that which he personally knows, 
in which there shall be “ nothing at all personal,” will 
pass the common apprehension of any one who is not 
a “business man.” And if there is “ nothing at all 
personal” in the communication, it is strange that the 
unfortunate manager who makes it should (with 
the full approval {of the writer) find himself saddled 
with something so very personal as a judgment for 
£3,000 against him. ‘“ He (that is, the manager of the 
Sheffield Bank), as an official of one bank, addressed 
the official of another bank, knowing nothing what- 
ever of the personal knowledge of the latter, but trust- 
ing to get the benefit of his official knowledge.” We 
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wonder what the writer conceives a man’s ‘official 
knowledge”’ to consist in. A man’s knowledge may 
be described as official knowledge, in the sense that 
he is not at liberty to use it except according to the 
duties of his office, but what does his official knowledge 
in fact consist in but his personal knowledge acquired 
in the exercise of his official duties? A bank willtake 
without inquiry any account that is sufficiently large 
to be remunerative, and that is not to be an overdrawn 
account, and if a manager take such an account, but 
privately knows that the customer is not one to whom 
an overdraft would be allowed if it were asked for, 
what is the character of his knowledge? is it ‘‘ per- 
sonal knowledge” or ‘official knowledge?”” When 
the matter is examined nothing is more clear than 
that the manager is applied to as a person who is from 
his position likely to know the position and credit of 
those with whose accounts he deals, and that he is 
bound to answer inquiries, if he answers them at all, 
according to the truth of his own personal knowledge of 
the matter. Whether, apart from the statute, the 
bank which he serves would be liable for the falsehood 
of an answer made by him to such inquiries, in another 
question; but that question is not answered by assum 

ing something to be the fact which is obviously not 
the fact. It is only under the influence of the same con- 
fusion of ideas which leads to this strange perversion 
of language that the writer could describe as “legal 
quibbling”’ the suggestion that the manager applied 
to might have less knowledge than, or a different 
opinion from, some other official of the bank. The 
writer indeed speaks as if a bank were under some ob- 
ligation, for the sake of third persons, to put its man- 
agers in possession of whatever knowledge may be 
possessed by any of its officials as to the credit of every 
person jwho may bank at their respective branches. 
Now nothing is more conceivable than that a director, 
for instance, or a partner, should be in possession of 
knowledge which would be material if the customer 
were to be a customer on an overdrawn account, but 
which would be of no moment so long as that accom- 
modation was not asked for, and which it might there- 
fore be, for the purposes of the bank, quite unneces- 
sary for the manager to know; but why banks should 
be under an obligation to take care that all this knowl- 
edge should be communicated for the benefit of third 
persons, is not at all clear to a common understand- 
ing. 

What we have said is applicable to both the grounds 
on which the Court of Exchequer Chamber reversed 
the judgment of the court below. It shows that to 
speak of the manager’s signature as being the signa- 
ture of the bank, is absurd, not only on the short 
ground that it is not the signature of the bank, but on 
the ground that it is the opinion of the manager that 
is really asked for and really given; and it also shows 
that there is no such absurdity as the Economist sup- 
poses in reading the answer in question as what it 
really is, an expression of the writer’s own judgment 
and opinion. There is no parallel whatever between 
the case of an official speaking in the first person when 
he is doing some legal act on behalf of the bank, such 
as making a contract, granting an accommodation, giv- 
ing time for the payment of a debt, etc., and the case 
of his expressing his opinion as to the solvency of a 
customer in answer to an inquiry by astranger. The 
latter—that is, the expression of his opinion—is as 
strictly personal as the former is strictly official, that 
is, an act done in the exercise of his official power to 








act for. and on behalf of, the bank. In conclusion, 
we may add that on a recent occasion the view on 
this point, which was acted on by the Court of Ix- 
chequer Chamber, met with the distinct approval of 
several members of the judicial committee of the 
privy council. 

We will not now enter into the wider question, 
whether on any principle of law a public company, or 
indeed any person, ought to be held liable to answer 
in an action for deceit, for a misrepresentation made 
by an agent. The authorities upon this point are not 
in a satisfactory state. The case of Barwick v. Eng- 
lish Joint Stock Company, 15 W. R. 877; L. R., 2 Ex. 259, 
undoubtedly seems to show that such an action may 
be maintained; but that case is open to the observa- 
tion that the alleged fraud (which the jury ultimately 
negatived) was done for the purpose, and had the 
effect of procuring from the person said to be deceived 
the possession of funds; and the declaration had in 
fact a count for money had and received, which would 
be applicable to the recovery of money thus improp- 
erly obtained. On the facts of the case, therefore, it 
would have sufficed for the decision to say, that where 
a person enriches himself at the expense of another 
by means of the fraud of his agent, he cannot retain 
the benefit which has been so obtained. And it is the 
more important to observe this, because in Western 
Bank of Scotland v. Addie, L. R., 1 Sc. Ap. 145; 15 W. 
R. H. L. Dig. 14, it was laid down though not decided, 
in the house of lords, that, although a company can- 
not retain a benefit so obtained, they are not answer- 
able in an action for deceit. The question cannot be 
considered as free from doubt; but the distinction 
pointed out is certainly a reasonable one, and it was 
adverted to by Lord Coleridge in the argument of Swift 
v. Winterbotham in the Exchequer Chamber, though 
it became unnecessary to consider how far the case 
then before the court would have been concluded by 
the case in the same court of Barwick v. English Joint 
Stock Bank, ubi sup. — Solicitor’s Journal. 


or | oo 
LIABILITY OF EXPRESS COMPANIES. 


SUPREME COURT OF ILLINOIS. 
OPPENHEIMER ET AL. V. THE UNITED STATES Ex- 
PRESS COMPANY. 

When a clause in the receipt given by an express company 
restricts the liability of the company to $50, unless the 
value of the package is stated in the receipt, such sum 
is the limit of recovery for a single package in case of 
loss where no value is stated. 

This was an appeal to the Supreme Court of Illinois 
from the Superior Court of Cook county. 

The action was brought originally by the plaintiffs, 
who were jewelers, doing business in Chicago, to recover 
from the defendant company the value of a package 
of merchandise which was delivered to the defendant 
at the city of New York on the 6th day of October, 
1871. 

The package was destroyed at Chicago while in the 
possession of defendant in the memorable fire of Octo- 
ber, 1871. 

The package contained jewelry of the value of 
$3,800. It was delivered to the defendant at New 
York by the firm of M.& 8. Neither the value nor 
the nature of the package was disclosed to the de- 
fendant. 

M. & S. were, prior to the shipment, provided with a 
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book of printed receipts of the defendant express 
company. Before offering the goods to the driver of 
the company, one of the firm filled out a receipt from 
the receipt book in his possession, and when the com- 
pany’s messenger called for the package he signed this 
receipt and left it with M.& 8S. The receipt contained 
the following clause: ‘It is hereby expressly agreed 
that the United States Express Company are not to be 
held liable for any loss or damage, except as forward- 
ers only, nor for any loss or damage of any box, pack- 
age or thing, for over $50, unless the just and true 
value thereof is herein stated; nor for any loss or 
damage by fire,’’ etc. 

No value of the package was stated in the receipt. 

There was evidence that the defendant had two 
classes of freight collectors, one of them collecting 
valuable packages and the other ordinary freight. 
That the company’s customers were provided with 
signs distinguishable by marks, one of which they 
were accustomed to use when they wished to call the 
collector of valuable packages and the other when 
they wished to ship ordinary freight. That M. & 8S. 
were furnished with these signs and understood their 
use. The package in question was delivered to the 
messenger who collected ordinary merchandise. 

There was also evidence that at the time in question, 
and for along time previous, it had been the rule of 
the defendant company to make an additional charge 
for the carriage of parcels which exceeded $50 in value, 
at the rate of one-eighth of one per cent on the entire 
value for a distance less than three hundred miles, and 
one-fourth of one per cent if the distance was greater. 

The charge paid for this package was $1.40, the regu- 
lar tariff for ordinary freight. 

If the value of the package had been disclosed to be 
$3,800 the charge would have been $10.90. 

It was not contended on the trial that the defendant 
was chargeable with any negligence; on the contrary, 
it was conceded that reasonable diligence was used to 
save the property from destruction. 

The case was tried before the Hon. Joseph E. Gary 
without a jury. 

The defendant relied on the special contract, and 
particularly the clause of it limiting its liability to $50, 
on the ground that no other value of the package was 
stated. The court directed judgment for the plaintiffs 
for the sum of 350. , 

The case was argued on appeal in the Supreme Court 
at the September term, 1873. 


Rosenthal & Pence, counsel for appellants. 
Ayer & Kales, counsel for appellee. 


Opinion by Sheldon, J. The question presented by 
this record is, as to the effect of the clause in the re- 
ceipt in this case, restricting the liability of the com- 
pany to $50, unless the value of the package was stated. 
The denial in the testimony that the consignors had 
knowledge of the condition in the receipt, must be 
held to be overcome by the circumstances of the case. 
These consignors were business men, merchants, en- 
gaged in an extensive traffic in the city of New York. 
They had, for a series of years, been doing business 
with this company, making shipments of goods over 
its lines for a period of at least a year and a half 
prior to the delivery of the package in question, these 
shipments occurring as often as two or three times a 
week. 

They were provided with a book containing the 
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printed blank receipts of the company in general use, 
which they were in the habit of filling out themselves 
and presenting to the company’s agent for signature 
when he called to receive a package. The terms and 
conditions on which the company received property 
for transportation were clearly expressed in the body 
of the receipt, and in a way not calculated to escape 
attention. It must be supposed that these men paid 
some attention to the transportation of their business, 
and were reasonably well informed in regard to the 
nature of their contracts. That they should have 
been so doing business with this company for years, 
handling, filling out, and procuring the execution of 
these shipping receipts without a knowledge of their 
general character and effect, it is difficult to believe. 

The position is taken by appellant’s counsel that it is 
incumbent upon the express company to show not 
only that the consignors had knowledge of the contents 
of the receipt, but also that they assented to the same 
and consented to be bound thereby. 

A distinction exists between the effect of those no- 
tices by a carrier, which seek to discharge him from 
duties which the law has annexed to his employment, 
and those like the one in question, designed simply to 
insure good faith and fair dealing on the part of his 
employer; in the former case, notice alone not being 
effectual without an assent to the attempted restric- 
tion, while in the latter case notice alone, if brought 
home to the knowledge of the owner of the property 
delivered for carriage, will be sufficient. The rule in 
this case is thus laid down by the Supreme Court of 
New York: “If he (the carrier) has given general no- 
tice that he will not be liable over a certain amount, 
unless the value is made known to him at the time of 
delivery, and a premium for insurance paid, such no- 
tice, if brought home to the knowledge of the owner 
(and courts and juries are liberal in inferring such 
knowledge from the publication of the notice), is as 
effectual in qualifying the acceptance of the goods as a 
special agreement, and the owner at his peril must dis- 
close the value and pay the premium. The carrier in 
such case is not bound to make the inquiry, and if the 
owner omits to make known the value, and does not 
therefore pay the premium at the time of the delivery, 
it is considered as dealing unfairly with the carrier, 
and he is liable only to the amount mentioned in his 
notice, or not at all, according to the terms of his no- 
tice.” Orange County Bank v. Brown, 9 Wend. 115. 
See, also, 2 Greenl. on Ey. 215; Ang. on Carriers, 245; 
Farmers’ & M. Bank v. Champlain Trans. Co., 23 Vt. 
186; Moses v. Boston & M. Railroad, 4 Fost. 85. The 
distinction above adverted to has been recegnized by 
this court. Western Trans. Co. v. Newhall et al., 2 
Til. 466. 

The common carrier is liable, as we find it frequently 
laid down, in respect to his reward, and the compensa- 
tion should be in proportion to the risk. 

As the carrier incurs a heavy responsibility, he has a 
right to demand from the employer such information 
as will enable him to decide on the proper amount of 
compensation for the services and risk, and the degree 
of care which he ought to bestow in discharging his 
trust. Hollister v. Nowlen, 19 Wend. 244. And such a 
limitation of the carrier’s liability as the one in ques- 
tion is held to be reasonable and consistent with public 
policy. 

But, independent of the qualifying provision con- 
tained in the receipt, we should be inclined to sustain 
the defendant’s claim of exemption from liability on 
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the ground of a want of good faith in not disclosing 
the value of the goods. 

These consignors knew that there was a recognized 
distinction on the part of the company between valua- 
ble packages and ordinary freight; that they had their 
separate collectors of the two kinds, and the consignors 
were provided with signs to hang out to denote which 
one of the collectors they had goods for. They must 
have displayed the sign indicating that they had ordi- 
nary merchandise to be carried, as the box in question 
was delivered to that collector. In the blank receipts 
which they were so frequently filling out, there was a 
blank space after a dollar mark for filling in the amount 
the goods were valued at; this was a virtual request 
on the part of the company to state the value. There 
was an actual attempt here by the agent of the ship- 
pers to fill in this blank space, but instead of inserting 
$3,800 (the value), a mark or character was inexpres- 
sive of any value. This shows that there was a de- 
signed suppression of the value of the goods. 

That was unfair conduct on the part of the shippers 
of the goods. The effect of such conduct to relieve 
the carrier from his liability as insurer is asserted in 
the cases of the Chicago & Alton Railroad Co. v. Thomp- 
son, 19 Ill. 578, and American Express Co. v. Perkins, 
42 id. 459. Had the true value of the goods been dis- 
closed there would have been an extra charge of $9.50, 
but increased precautions would have been taken for 
the safety of the goods, and, as the evidence shows, 
they would have been saved. 

The court below was justified in coming to the conclu- 
sion that the consignors elected to take the risk of the 
loss, rather than subject the plaintiffs to the enhanced 
charges that would have been made, had the value of 
the package been disclosed. 

It is unnecessary to consider the effect of that pro- 
vision in the receipt which has been urged upon our 
attention by appellant’s counsel, that the company are 
not to be held liable for any loss or damage except as 
forwarders only; as that provision and the one in 
question are distinct and severable, and the one might 
be held to be obligatory upon a party where the other 
would not be. 

We are urged on behalf of the appellants to put this 
construction upon the receipt; that the limitation of 
liability to $50, in case of loss, relates only to the duty 
of the company while acting as carrier. We do not 
regard the instrument as reasonably susceptible of any 
such interpretation. The plain reading as well as 
meaning of the limitation in question is that the com- 
pany are not to be held liable for any loss or damage of 
any package for over $50 unless its value be stated. 
And the limitation is not liable to the objection urged 
by appellant’s counsel, that it is invalid because the 
effect of it would be to relieve the company from all 
liability even in loss occasioned by its own negligence. 
The established legal construction of such condition 
is otherwise. They are not to be read as providing 
against losses or injuries occasioned by actual negli- 
gence. Story on Bailm., 88 570, 571; Sayer v. Ports. 
8. & P. & E. R. R. Co., 31 Me. 228. Numerous are the 
decisions where the validity of such provisions has 
been recognized and affirmed. 

It is said the practice and course of dealing have 
been such on the part of the company as amount to a 
waiver of the limitation, and to induce the consignors 
to believe that it would not be insisted upon. We do 


not find in the evidence sufficient to justify the asser- 
tion that the company’s course of dealing had been 








such as to lead either the appellants or their consignors 
to infer that it did not insist upon the conditions em- 
bodied in the printed receipts. 

Because the company, as shown by the evidence, had 
settled for bulky goods without raising the point 
whether by the time of the contract it was discharged 
from liability, and in one instance paid the appellants 
for a loss exceeding $50 where there was no valuation, 
the company was not thereby precluded from ques- 
tioning its liability in any case that might arise there- 
after, and the appellants had no right to expect that 
it would not do so. The written contract speaks for 
itself what it is, and is not to be thus contradicted or 
modified by parol evidence. Evans v. Soule, 2 Manl. & 
Lee, 2. 

The judgment of the court below will be affirmed. 


Nore.—In Belger v. Dinsmore, 51 N. Y. 166; 10 Am, R. 575; the plain- 
tiff delivered to defendant, an express company, for transportation a 
trunk, and received a receipt which provided that the plaintiff, in case 
of loss, should not demand beyond the sum of $50, fixed as the 
value of the article forwarded, unless otherwise expressed. Held (1) 
that it was a presumption of law that plaintiff was acquainted with the 
contents of the receipt ; and (2), that by accepting the receipt the plain- 
tiff assented to and was bound by its conditions, 

In Wetzell v. Dinsmore, 4 Daly, 193, which was an action against an 
express company for loss of goods, the plaintiff put in evidence the 
defendarit’s receipt which contained conditions restricting the defend- 
ant’s liability to $50 which was fixed as the value of the goods. The 
court held that the plaintiff could not recover beyond that amount; 
that, at the time of the shipment, he had no notice of and did not con- 
sent to the conditions limiting the defendant’s liability. It was also 
held that the receipt limited the liability to $50 for “ the article” for- 
warded, but was expressed to be given for “one package (3 Cases 
Drugs) ;” the shipper could recover $50 for each case lost. 

——+=>e—__—__ 
COURT OF APPEALS ABSTRACT. 
MORTGAGE FORECLOSURE. 

Infants: service of summons: cidence.— This action 
was brought to redeem certain lands from sale under 
mortgage foreclosure. Feb. 1, 1847, D. K. mortgaged 
lands in suit to H. Jan. 15, 1849, the mortgagor died 
intestate, leaving a widow and several minor children. 
In June, 1849, action to foreclose the mortgage was 
commenced and prosecuted to judgment, and the land 
sold by the sheriffto M., from whom defendant got his 
title. Plaintiff claimed that foreclosure was void as to 
the infants, because the summons therein was not 
served upon them. The judgment record in the fore- 
closure suit recited that affidavits were read and filed 
showing the service of the summons in the action, and 
also that an answer was put in for the guardian ad litem 
for certain infant defendants. Held, that the fair 
meaning of the first recital was that the service neces- 
sary for the commencement of the action against all the 
defendants was shown, and that the presumption in 
favor of the validity of the judgment, and the prima 
facie evidence furnished by the recitals, were sufficient 
to sustain the jurisdiction of the court as to the per- 
sons of the infant defendants. 

Papers filed in an action showing the appointment 
of a guardian ad litem for infant defendants, are proper 
as evidence to establish that fact although they are not 
made part of the judgment record. Proof of service of 
the summons upon the defendant is only required to 
appear in a case where the defendant has neither ap- 
peared in the action nor answered the complaint. 

To give binding effect to a judgment, foreclosing in- 
fants of their equity of redemption in mortgaged prem- 
ises, it is essential that the court have jurisdiction of 
the person and subject-matter. The want of jurisdic- 
tion makes such a judgment void and unavailable for 





ry 


d 


190 


THE ALBANY LAW JOURNAL. 








any purpose, and may always be set up against it when 
it is sought to be enforced or when any benefit is 
claimed under it. The intendment of law, however, is 
that a Superior Court of general jurisdiction has juris- 
diction both of the subject-matter and of the person 
of defendant until the contrary appears. The record 
of the judgment is prima facie evidence and will be held 
conclusive until clearly and explicitly disproved, and 
the recitals therein may be used to establish jurisdic- 
tion. Bosworth, executria, etc., v. Vandewalker. Opin- 
ion by Folger, J. 


MORTGAGOR AND MORTGAGEE. 


Insurance: assignment of judgment.—In an action 
to foreclose a mortgage, it appeared that defendant L. 
had executed a mortgage with a clause authorizing the 
mortgagee, in case of failure upon his part to keep 
the buildings upon the premises insured, to insure the 
same as further security, and in such case making the 
premiums paid a part of the sum secured by the mort- 
gage. Under this clause an insurance was effected by 
the mortgagee, charging the premiums to defend- 
ant. The premises were sold and conveyed by de- 
fendant. Plaintiff, as assignee of the mortgage, com- 
menced this action, claiming as portion of the amount 
due the premiums paid. Before judgment the build- 
ings were burned. Upon the sale a deficiency arose 
and judgment for the ameunt thereof was entered 
against defendant. The deficiency was paid by the un- 
derwriter upon the assignment of the judgment, itsre- 
fusing to pay without such assignment. An order was 
made directing the cancelment of the judgment for the 
deficiency ; and on appeal therefrom, held, that the au- 
thority given in the mortgage was to effect an insurance 


*. for the benefit of both parties; that an implied obliga- 


ion arose therefrom that the insurance money when 

id to the mortgagee should apply upon the mortgage 
debt; that the receipt of the amount of the deficiency 
from the underwriter was a payment of the debt and 
an extinguishment of the judgment, and that the lat- 
ter took nothing by the assignment. Also held, that 
the agreement of plaintiff and the underwriter could 
not qualify the effect of the receipt of the insurance 
money as between plaintiff and defendant. 

An assignee of a judgment takes it subject to the equi- 
ties of the judgment debtor, and if it could not been- 
forced by the judgment creditor at the time of the 
assignment, the assignee holds it subject to the same 
disability. Waring v. Loder. Opinion by Andrews, J. 

NEGLIGENCE. 

Contributory negligence: special findings. — Action to 
recover damages for the killing of plaintiff's intestate 
at a railroad crossing on defendant’s road. Atthe close 
of plaintiff's evidence a motion for a nonsuit was made 
by defendant’s counsel, which was denied. At the 
close of the evidence the court submitted three specific 
questions to the jury: 

lst. Did the defendant cause the bell on the engine 
to be sounded? 

2d. Was the steam whistle sounded? 

38d. Was the deceased, Hackford, killed solely by the 
omission on the part of défendant to ring the bell or 
to sound the whistle? 

The jury answered the first two questions: ‘‘ No,” 
the last one, ‘* Yes.’ 

Defendant’s counsel requested the court to submit 
to the jury, separately, the question whether Hack- 
ford was guilty of negligence which coutributed to the 
injury; this the court refused to do and defendant's 





counsel excepted. Held, that where, in a case like this, 
the fact of negligence depends upon the credibility of 
witnesses, or upon inferences to be drawn from the 
circumstances proved, about which honest men might 
differ, then plaintiff has a right to have the question 
submitted to the jury, whose decision is conclusive in 
this court. 

In cases so near the border line between fact and law, 
that nice discrimination is required to determine to 
which side it belongs, where the verdict of the jury 
has been sustained at general term, this court will pre- 
sume in favor of the judgment that the questions were 
properly submitted to the jury, and will require the 
party alleging error to show it with reasonable cer- 
tainty. 

Also, held, that the question defendant’s counsel 
desired to have submitted was in substance embraced 
in the third question submitted. 

Where, under § 261 of the Code, the court instructs a 
jury to find upon particular questions of fact, the ques- 
tions to be submitted and their form are matters 
within the discretion of the court, and a refusal to sub- 
mit other or different questions is not a ground for 
appeal. Hackford, adm’r, etc., v. N. Y. C. & H. R. R. 
R. Co. Opinion by Church, Ch. J. 


NEW YORE. 


Appointment of janitor by local courts: Laws of 1869, 
chap. 876. —This was an action brought by plaintiff to 
recover his salary as janitor of the sixth district court 
of the city of New York. March 15, 1870, the common 
council adopted a resvlution authorizing the justices 
of each of the police and district courts to appoint a 
janitor at an annual salary of $1,500. Plaintiff was 
appointed March 16, 1870, and performed the duties of 
the position. Upon these facts being proved, the coun- 
sel for the defendants moved to dismiss the complaint, 
upon the ground, among others, that by § 11, chap. 876, 
Laws of 1869 (the tax levy act), the common council 
was prohibited from creating the office of jauitor, that 
section prohibiting the common council from creating 
any new office or department. The court dismissed 
the complaint; upon appeal to the general term judg- 
ment was ordered for the plaintiff. Held, that the 
position of janitor is not an office, he is simply an em- 
ployee or attendant of the court, and the common 
council are not prohibited by said provision from 
authorizing said courts to appoint such an attendant. 
But if it was an office, as said courts have had attend- 
ants to perform the same duties, the authorization to 
appoint to that labor by a new name is not the creation 
of a new office. 

Said provision (§ 11) is embraced within the subject 
expressed in the title of the act, and is constitutional. 

It is within the subject of the annual tax levy act for 
the city of New York to limit expenditure, that it may 
not exceed the levy, as much as it is to levy enough 
that it may come up to the legitimate expenditure. 
Sullivan v. Mayor, etc., of. New York. Opinion by 
Folger, J. 

PROMISSORY NOTE. 

Bona fide holder: transfer of note in payment of prior 
debt. —This was an action brought upon a promissory 
note given by defendants to W. T., and by him trans- 
ferred to plaintiff's intestate on payment of a precedent 
debt. Such debt was not evidenced by any writing or 
written acknowledgment, and no security was parted 
with by the transferee. Defendants’ answer set up, 
that the note was given for the purchase price of goods 
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sold by them to the payee, and alleged a breach of war- 
ranty in the sale, asking to recoup damages. The court 
below held that the payment of the precedent debt 
made T. W. a bona fide holder, and refused to submit 
any question to the jury, save as to whether the note 
was transferred before maturing, the jury found that 
it was so transferred. 

Held, that this ruling of the court was error, that 
plaintiff’s intestate was not a bona fide holder within 
the uniform decisions from Coddington v. Ray, 2 J. R. 
737, to Weaver v. Barden, 49 N. Y. 267; and that, there- 
fore, the note was subject in his hands to any legal or 
equitable defense which existed against it in the hands 
of the payee. Turner, adm’2, etc., v. Treadway et al. 
Opinion by Allen, J. - 

RAILROADS. 


Condemnation of lands. —This was an application by 
the B. & A. R. R. Co. to take for its use a strip of land 
in the village of Greenbush called ‘‘The Park.” The 
application was contested principally upon the ground 
that the land in question had already been appropriated 
and taken for public use, and hence could not be con- 
demned under the railroad acts. It appeared upon the 
hearing that the said land had been given to the village 
of Greenbush for a public park, and that it had been 
opened and dedicated to the public for about twenty 
years, and it was laid out on the map of the village and 
described as ‘The Park.” Held, that the provisions 
of § 12, chap. 140, Laws of 1850, which give to railroad 
corporations the power to acquire title to “any real 
estate required for the purposes of the corporation, 
did not authorize the taking of lands held by a munici- 
pal corporation in trust for the use of the public as a 
public park or common, and did not extend to property 
already dedicated to and held for another public pur- 
pose by authority of law, except in the cases where it 
is expressly given by said act. 

Such a power must be conferred by express terms or 
necessary implication, and the implication does not 
arise if the power expressly conferred can by reason- 
able intendment be exercised without such an appro- 
priation. 

The provisions of § 26 of said act which authorize the 
taking of lands when the title is vested in any trustee 
not authorized to sell, etc., refer only to private indi- 
viduals, not to public trusts. In re petitionof B. & A. 
R. R. Co. Opinion by Allen, J. 


VENDOR AND VENDEE. 


This action was brought to foreclose a bond and 
mortgage, given by defendant P. for 34,000 with inter- 
est at six percent. When the mortgage became due 
the mortgagor verbally agreed with the holder thereof, 
that the time of payment should be extended one year, 
and that the interest should be seven per cent instead 
of six. The mortgagor sold the premises to defendant 
R., subject to the mortgage. K. conveyed to defend- 
ant T., also subject to the mortgage, T. assuming by 
his deed as a part of the consideration to pay the prin- 
cipal with interest from May 1, 1870. From the time 
of the verbal agreement up to May Ist, the interest 
upon the mortgage had been paid at the rate of seven 
percent. On the 6th of July, 1870, T. tendered 34,025 
in payment of the principal interest of the mortgage, 
which tender was refused. T. claimed that the inter- 
est paid in excess of six per cent should be applied as 
payment upon the principal. Held, that T., having as- 


sumed by his deed to pay the mortgage to a specified 
amount, as a part of the consideration money, not be- 





ing required to pay more than the amount assumed 
cannot contest the question of the amount of the mort- 
gage ; that the interest at seven per cent having been 
paid as a consideration for forbearance, the transac- 
action will not be disturbed, nor will the excess of in- 
terest paid be applied as payment upon the principal. 
Ritter, ex’r, etc., v. Phillips etal. Opinion by FoLeGEr, J. 
WILL. 

This action was brought to obtain a construction of 
the last will and testament of E., which gave his resi- 
duary estate to the children of his two brothers and a 
sister, each family to take a third. All debts due the 
testator from his brothers or sister, or their children, 
were to be deducted from the shares given to their 
children, respectively, and the amount due from each 
legatee and from his or her parents to be deducted 
from the proportion so given to him or her, respective- 
ly. By a codicil, in express terms, E. revoked this 
provision and gave to the children of his brothers and 
sister living at his death, $3,500 each, subject to the 
debts of the several families as provided in the will. 
The residue of the estate he gave toa nephew. Held, 
That the intent manifested in the clause of the will. 
which the codicil revoked, to distribute the property 
per stirpes, could not be regarded as continuing, and 
could not affect the construction of the codicil; that 
each of the children of the testator’s brothers and sis- 
ter, living at the time of his death, was entitled to 
$3,500, and that each child’s share should be charged 
with his own indebtedness to the testator and with his 
proportion of his parent’s indebtedness. The testator’s 
intent must be sought in the new disposition made in 
the codicil, and no strained or unnatural construction 
should be put upon the codicil to conform the disposi- 
tion made by it to the intent manifested in the pro- 
vision of the will which is annulled, the presumption 
of a change of purpose arises from the fact of revo- 
cation. Pierpont et al., adm’rs, etc., v. Patrick et al. 
Opinion by Andrews, J. 
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GENERAL TERM ABSTRACT. 





NEW YORK COMMON PLEAS. 


OPINIONS FILED AT JANUARY TERM, 1874. 
(Continued.) 
EXECUTION. 

1. When it may issue : void and voidable process.— Ap- 
peal from judgment of general term of the Marine 
Court, reversing judgment at trial term in favor of 
plaintiff. The defendant recovered a judgment in the 
Supreme Court against the plaintiffs. An appeal was 
taken therefrom, and proceedings were stayed by filing 
the proper undertaking. The judgment was affirmed 
by the general term, and an order of affirmance made 
and entered. Before any judgment roll was made up 
on said affirmance, and judgment for costs of appeal 
entered, execution was issued and the amount of the 
judgment collected. This action is brought as for a 
trespass, upon the ground that the stay of proceedings 
was in full force when the execution was issued. Held, 
the execution was not void in any case, but voidable 
merely, and the plaintiffs had their option to move to 
set it aside or not. The execution was valid until set 
aside, and a full protection to all persons issuing it or 
acting under it (1 Cow. 736; 5 Laus. 109; 2 N. H. 494; 
19 Barb. 283; 2 Abb. N.S. 354; 3 Caines, 271, cited), 
and defendant was not liable as a trespasser. Judg- 
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ment of general term affirmed. Rosenfield et al. v. 
Palmer. _ Opinion by J. F. Daly, J. 

2. When stay of proceeding ceases.—The general 
term of the Marine Court held that the execution was 
properly issued, because the order of affirmance had 
been made and entered before the execution was is- 
sued, and it was not necessary, in order to terminate the 
stay, that in addition thereto a judgment roll should 
be made up and filed. The learned judge delivering 
the opinion of the Common Pleas general term does 
not pass definitely upon this point, but writes for 
affirmance on the ground above stated. Ib. 

EXECUTORS AND ADMINISTRATORS. 

1. Liability of sureties on an administration bond, 
when letters of administration were improperly granted : 
estoppel.— This action is against the sureties upon a 
bond given by an administrator appointed by the sur- 
rogate of the city and county of New York. The de- 
fense was, that at the time of the death of the intes- 
tate, and immediately preceding his decease, he was 
not an inhabitant of the county of New York, but 
was an inhabitant of the county of Queens, settled 
there for the purpose of living there. Held, this de- 
fense should be rejected. There is a distinction be- 
tween this case and those arising upon proceedings in 
invitum against a party. The voluntary presentation 
of the bond, for the purpose of acquiring rights not 
previously possessed, brings the case within the 
principle of estoppel, both legal and equitable, and the 
defendants have no right to question the jurisdiction 
of the surrogate. 2 Sandf., 8. C., 81; 7 Barb. 256; 9 N. 
Y. 178; 17 id. 245; 44 Barb. 327; 39 N. Y. 394; 3 Keyes, 
94; 39 Barb. 19; 3 Hill, 215, cited. Field, adm’r, etc., v. 
Van Cott et al. Opinion by Robinson, J. 

2. Appeal.— A decree of the surrogate, directing 
the payment of money by the administrator, cannot 
be attacked collaterally, upon allegation, that more 
was awarded to a party than his just proportion of the 
intestate’s assets. It is the subject of appeal only. Ib. 

3. Actions against joint and several obligors.— A mo- 
tion was made to dismiss the complaint, on the ground 
that two out of three joint and several parties to the 
bond of the administrator had been sued, and not one 
or three. Held, such was the rule at common law, but 
it has been altered by section 120 of the Code, and all 
or any of the parties severally liable may be included 
at plaintiff’s option. 26 N. Y. 286; 11 How. 569, cited. 
Ib. 

INTEREST. See Statute of Limitation. 
JOINT DEBTORS. See Executors and Administrators. 
JURISDICTION. 

Jurisdiction of New York Common Pleas: chapter 
239, Laws of 1873, unconstitutional. — This action was 
brought after the passage of chapter 239, Laws of 1873, 
the act extending and defining the jurisdiction of the 
Court of Common Pleas and other local courts. The 
court on proof that the defendant was a non-resident 
and had property in the State liable to an attachment, 
made an order for the publication of the summons and 
service by mail thereof, and granted a warrant of at- 
tachment against the property. Judgment was entered 
against defendant, on his failure to answer and proof 
of the service by publication, and of the levy under 
the attachment. Held, the judgment was irregular, 
the court not having acquired jurisdiction. Landers v. 
Staten Island R. R. Co., 14 Abb. 346, followed. The 
proceedings must all be set aside, save the warrant of 
attachment, because it may be issued before the sum- 





mons is served (10 Abb., N. S., 395, cited), but may be 
vacated on motion. Towle v. Covert. Per curiam. 
Also, see Amendment. 
MECHANICS’ LIEN. 


1. This is an appeal from an order referring the issues 
in the action to a referee, and providing that the de- 
fendant Stone, who claimed a lien, and who applied 
for the order, should first serve his statement or claim 
upon the defendant Boyd’s (the owner) attorney, and 
that Boyd should have twenty days thereafter to serve 
an answer to it. Boyd objects that Stone had never 
become a party to the proceeding, not having filed his 
claim within the time fixed by statute, and that when 
the order was made the whole proceeding was at an 
end by the failure of A. & S., the plaintiffs, to continue 
their lien. Stone, however, continued his lien regularly 
from year to year, as required by law, and about four 
years after the service of his answer on the plaintiffs ap- 
plied for the order in question. Held, the order should 
be affirmed. The failure of the parties who instituted 
the proceedings to continue their lien could not affect 
other parties who had filed their liens and were par- 
ties to the proceedings. After they are notified of the 
proceedings to foreclose, a distinct action of their own 
would be dismissed or consolidated with the proceed- 
ing already pending. All who have filed their liens 
are in the positions of complainants, and have all the 
rights which they would have if the proceedings had 
been instituted bythem. The court acquires jurisdic- 
tion by the service of the notice to foreclose by the 
party instituting the proceeding. The provision that 
persons made parties shall file their claims within ten 
days from the time of the service of the notice upon 
them does not preclude the court from giving them 
further time if necessary. The order extending the 
time of the defendant Stone was discretionary and 
cannot be reviewed on appeal. Abham & Schulthers v. 
Boyd, Stone et al. Opinion by Daly, C. J. 

2. No appeal will lie from the refusal of the judge to 
order a reargument. It is simply a matter resting in 
his discretion. Ib. 

NEW YORK COMMON PLEAS. 
ORDERS. 

Setting aside orders.— The learned chief judge ex- 
amines at length into the facts connected with the 
making and entry of the order for the entry of judg- 
ment herein nunc pro tunc against the city, on the re- 
port of the referee, before the passage of chapter 583, 
Laws of 1871, and concludes that there was no irregu- 
larity in the making and entry of the order, and that 
no deception or fraud was practiced upon the judge or 
the counsel representing the city. That it was in fact 
the order the judge intended to and did make. And 
he holds that it cannot, therefore, be set aside or at- 
tacked collaterally. If it was erroneous, if the judge 
exceeded his powers, or the condition it imposed was 
unreasonable, the only remedy was to appeal from it, 
and it could not be set aside on motion. Devlin v. The 
Mayor, etc., of New York. Opinion by Daly, C. J. 
PARTIES, JOINDER OF. See Executorsand Administra- 

tors. 


PAYMENT. See Statute of Limitation. 


PRINCIPAL AND SURETY. See Executors and Adminis- 
trators. 


See Jurisdiction. 


STATUTE OF LIMITATION. 


1. When an attorney's claim is barred. — The services 
of the defendant, as an attorney at law for the plain- 
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tiff, attempted to be set off in this case, were rendered 
prior to 1853. The last matter being a consultation 
between the parties, when defendant advised plaintiff 
that a certain action should be dropped by the plain- 
tiff. Plaintiff thought well of the advice, and heard 
no more of the case. Ten years after, without con- 
sultation with his client and without further authority, 
defendant made a motion to dismiss the action for 
want of prosecution. Held, the statute of limitations 
commences to run against an attorney’s claim for ser- 
vices from the time when he could have commenced an 
action upon it. 23 How. Pr. 62; 36 N. Y. 264, cited. The 
motion of 1862 did not take it out of the statute, as it was 
made without authority. And in any case the claim 
was then barred and the making of the motion could 
not revive it. Bathgate v. Haskin. Opinion by J. F. 
Daly, J. 

2. Payment. —The defense of payment being an affir- 
mative one, the burden is on a defendant setting it up 
to prove it. Ib. 

3. Interest. —It is contrary to the authorities (7 Barb. 
452; 9 Paige, 461; 3 Cow. 86; 6 Johns. Ch. 313) to takea 
balance of interest to augment the principal and then 
calculate interest thereafter thereon. Ib. 


STATUTES, CONSTITUTIONALITY OF. See Jurisdiction. 


STAY OF PROCEEDINGS. See Execution. 
—  «p>eo —— 


EXPERT TESTIMONY. 


The following is the report of committee appointed 
to memorialize the legislature of the State of Massa- 
chusetts on the subject of expert testimony: 

Your committee who had in charge the duty of pre- 
senting to the legislature the importance of some leg- 
islative action upon the subject of employing the tes- 
timony of the class of witnesses known as experts 
in the trials of causes in courts, respectfully report: 

The chairman received a notice from ‘‘ the commit- 
tee on the judiciary on the part of the house”’ that 
they would ‘give a hearing to parties interested in an 
order relative to medical testimony in criminal cases,”’ 
on the 28th day of March last. And although the order,in 
its terms, was more limited in its scope than the subject 
with which your committee deemed themselves to be 
charged, the chairman attended at the time appointed, 
and endeavored to present what was believed to be 
the views of the academy upon the general subject of 
expert testimony, with the reasons why, in their judg- 
ment, some efficient measures of reform in respect to 
this was important and desirable. 

These views were listened to by the committee with 
great courtesy and apparent attention. Toaid them in 
understanding the purposes at which the academy 
aimed, as well as to suggest some of the means by 
which, in their judgment, these purposes might be at- 
tained, the draft of a bill or legislative act was laid 
before them, which had been submitted for considera- 
tion to able and discreet jurists, and others of acknowl- 
edged sagacity, as well as several members of the 
academy, and had been by them approved. Of this the 
committee were fully apprised; as well as of the fact 
that, what they were doing upon this subject, the 
academy were acting in harmony with three other as- 
sociations of gentlemen interested in science, viz. : 
the Suffolk District Medical Society, the Boston So- 
ciety for Medical Observation, and the Boston Society 
for Medical Science, and that the attention of these 
associations had been specially called to the subject of 





expert testimony, by more or less of their members 
having been required to give such testimony in mat- 
ters of scientific inquiry and investigation. 

It was urged, too, before the committee, that it was 
obviously ungenerous, as well as unjust, at the same 
time that it tended to bring the administration of jus- 
tice into contempt, to compel honest and honorable 
experts, who had made themselves masters of any 
science by study, observation and experience, to put 
themselves in conflict in open court upon, so far as the 
public saw, terms of equality with pretenders, who 
were willing to lend themselves, and the science to 
which they pretended, for hire, to promote the views 
or interests of their employers. And this, too, when 
the comparative claims of the twv to confidence and 
respect were to be passed upon and determined by 
jurors drawn from the various walks and pursuits of 
life, untrained and uninformed in the matters upon 
which they are called to judge. Instances were cited 
and enumerated from both English and American 
courts, where juries have been subjected to such a dis- 
crimination, while the lives of persons upon trial de- 
pended upon the haphazard result to which they 
might come in trying to distinguish between what was 
true and false in science. 

Whether and how far these suggestions were deemed 
worthy of thought or attention your committee have 
no means of judging. The first and only communica- 
tion with which they have been favored by the com- 
mittee of the judiciary was a brief note, bearing date 
May 24th, which simply announced that ‘the com- 
mittee do not see their way clear to reporting favor-” 
ably upon the accompanying bill.’”’ This refers to the 
original draft of the bill, which had been left with 
them and accompanied the note. The note contained 
no reason for the result at which the committee had 
arrived, nor how far, if at all, the scheme found favor 
with them. 

If the bill was objectionable in any of its terms or 
details, it is much to be regretted that it did not occur 
to the committee that these might easily be modified 
or wholly changed, inasmuch as the bill, as offered, 
was merely by the way of suggestion, and might, with- 
out objection, have been wholly changed in its form, 
if it could any better express the views of the com- 
mittee. 

If the brevity of the session, or the period of two 
months during which the committee held the matter in 
their hands, was inadequate to the forming of a satis- 
factory conclusion upon the subject submitted to them, 
it ought to be regarded as a public misfortune. If, on 
the contrary, it was the deliberate judgment of that 
committee that the course of justice is better served, 
and the honor of our courts more effectually advanced, 
by such exhibitions of trumped-up testimony and pre- 
tended skill and science as have, at times, signalized 
what are called judicial trials, than would be likely to 
be done by any proposed reform which they were asked 
to inaugurate, it might perhaps lead the academy to 
believe that the public mind is not yet sufficiently 
awakened to the importance of providing a remedy for 
an existing crying evil, and thereby stimulate them 
to a still further effort to convince others of the neces- 
sity of some action in the premises. 

As things stand, they ought not to let the matter 
rest in silence. The mischief at which they aim is be- 
coming more glaring every year, and public attention 
in various quarters is being called to it in a significant 
manner, both in England and our own country. Nor 
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is it wise to suffer this interest to subside, until some 
remedy has been devised, or is found impracticable. 

Had the committee on the judiciary seen fit to favor 
the academy with their views upon the matter, it 
might have aided its members in forming a judgment 
as to the course they ought to pursue. In the absence 
of these, however, your committee have thought proper 
to accompany their report by the draft of the bill be- 
fore mentioned, that, if the academy should here- 
after see fit to take any further action upon the mat- 
ter, it might serve, by way of suggestion, to point out 
the objects which are aimed at by them. 

In conclusion, your committee cannot but express a 
hope that the attempt to interest the legislature in the 
subject now under consideration, which has been 
twice repeated, will be renewed and reiterated till as- 
sociations as numerous and respectable as those who 
have here undertaken to speak in behalf of the cause 
of science and truth, in which they have a personal 
but no pecuniary interest, may hope to obtain a re- 
sponse from those to whom their appeal is addressed, 
which will sustain them in their endeavors to accom- 
plish a public benefit, or show wherein they are mis- 
taken in what the public needs. Nor are they willing 
to doubt that, in due time, a community so ready as 
ours is to boast of its schools, its colleges, and its insti- 
tutes of science, will devise some way by which, in the 
investigations of scientific truths in judicial trials, the 
value, together with the honor and dignity, of science, 
as well as truth, may be vindicated and sustained. 

AN ACT CONCERNING THE TESTIMONY OF EXPERTS. 
Be it enacted, etc., as follows: 

Section 1. Whenever the district attorney of any 
district in the Commonwealth, or the attorney-general, 
shall be informed of the death of any person in such 
district, and that there is reasonable cause to suspect 
that the same is a case of homicide, and he shall be of 
opinion that it is proper to cause a scientific investiga- 
tion to be made into the causes and circumstances of 
such death, it shall be his duty forthwith to apply to 
one or more of the justices of the Supreme Judicial 
Court to appoint one or more discreet and experi- 
enced experts, who shall be deemed to be compe- 
tent to conduct such investigation, and to form a 
conclusion upon the questions involved therein. And 
said justice or justices shall thereupon select and ap- 
point such expert or experts accordingly. The com- 
pensation which shall be adjudged reasonable by the 
court for the services of such experts, together with 
the costs of making such investigations, shall be al- 
lowed and paid in the same manner as other costs in 
criminal proceedings. 

§ 2. If, in the trial of any issue in any of the courts 
of the Commonwealth, the presiding judge shall be of 
opinion that the testimony of one or more expert wit- 
nesses, versed in matters of skill or science, a knowl- 
edge of which is material to a satisfactory determina- 
tion of such issue, may be useful or important in such 
trial, it shall be competent for such judge, upon the 
application of either party to such issue, and after a 
hearing of such parties, if they shall desire it, to select 
and appoint one or more such expert witnesses, and to 
require their attendance to give testimony in such 
trial. And the witnesses so selected and appointed 
shall attend and be examined in the same manner as 
other and ordinary witnesses, when testifying in the 
trial of such issues. The court shall allow such wit- 


nesses, for their services and attendance in such trial, 
such sum as may be adjudged reasonable, to be ad- 





vanced and paid as is provided in respect to the fees of 
ordinary witnesses. And the sums so advanced and 
paid by either party, if prevailing in the suit, shall be 
charged by and allowed to him as a part of his costs, 
as in the case of other witnesses, unless the court for 
good cause shall order otherwise. 

§ 3. Neither party shall be entitled to claim a delay 
or continuance of any trial, for the purpose of calling 
in the testimony of expert witnesses, unless the court 
shall be satisfied that there has been no unreasonable 
delay in making application for such appointment. 

—_ +>___——- 


GENERAL TERM DECISIONS. 


THIRD DEPARTMENT, MARCH. 


At a General Term of the Supreme Court of the State 
of New York, held in and for the Third Judicial De- 
partment of said State, at the capitol in the city of 
Albany, on the 4th day of March, A. D. 1874, the follow- 
ing decisions were rendered, and filed March 12th, 
1874. ° 
Henry B. Nims v. The Mayor, Aldermen, etc., of the 
city of Troy—Judgment affirmed as modified without 
costs of appeal to either party. Opinion by Bockes, J. 
—tThe First National Bank of Berlin v. Cornelius 
Church et al.—Judgment affirmed with costs. Opinion 
by Rockes, J.— Andrew Meddaugh v. William A. 
Bigelow — Order affirmed with $10 costs. Opinion by 
Bockes, J.— Louisa H. Parsons, executrix, v. Henry 
A. Tilden et al.— Judgment affirmed with costs. Opin- 
ion by Bockes, J.—— Thomas Sweet and wife v. Edward 
F. Bean and wife—Judgment affirmed with costs. 
Opinion by Bockes, J.— Ellison Bartholemew et al. 
v. Harvey Lyon—WNew trial denied and judgment 
ordered for plaintiff on verdict with costs. Opinion by 
Bockes, J.— John L. Blanchard et al. v. The New 
Jersey Steamboat Co.— Judgment affirmed with costs. 
Opinions by Bockes and Boardman, JJ. New trial 
ordered.— Anne Moran, administratrix, etc., of 
James Moran, deceased, v. The N. Y. C. & H.R. R. 
Co.— Order affirmed and judgment ordered for de- 
fendant on verdict with costs. Opinion by Bockes, J. 
— William Youmans, Jr., v. Abijah C. Boomhower, 
et al—Judgment and order affirmed with costs. 
Opinion by Bockes, J.—De Witt C. Bates, as 
administrator, etc., of DeWitt C. Bates, deceased 
v. The Cherry Valley, Sharon and Albany Rail- 
road Company — Judgment reversed and new trial 
granted, and referee discharged with costs to abide 
the event. Opinion by Bockes, J.—Samuel W. 
Jackson et al.. executors, etc., of Alonzo C. Paige, 
deceased, v. The New York Central Railroad Com- 
pany —Judgment affirmed with costs. Opimion by 
Boardman, J.—John C. Spicer et al. v. Mary F. 
Ayers. — Order of special term affirmed with $10 costs 
of appeal, with leave to the defendant to answer with- 
in twenty days, etc.,upon payment of costs. Opin- 
ion by Boardman, J.—Nelson R. Wheeler v. The 
Erie Railway Company — Judgment of County Court 
and of Justices’ Court reversed with costs to the appel- 
lant, unless the respondent shall, within twenty days 
after notice of this decision, stipulate to remit $50 from 
said judgment as of the date of the justices’ judgment, 
in which case the judgment, as so modified, shall be 
affirmed with costs to either party in the County Court 
or in this court. Opinion by Boardman, J. — Calvin 
D. Bell v. Walter Dagg—Judgment affirmed with 
costs. Opinion by Boardman, J.— Louis Bush ». 
The Westchester Fire Insurance Company — Judgment 
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affirmed with costs. Opinion by Boardman, J.—— 
Susan Moe v. Finley Moe —Judgment reversed and 
new trial granted with costs to abide the event. Opiu- 
ion by Boardman J.——Berosus Cook v. Nancy E. 
Clark e¢ al. — Ordered that the plaintiff and appellant 
have leave to serve and be heard upon an amended 
case, and exceptions upon payment of $10 costs. —— 
Leonard Arnold v. The National Albany Exchange 
Bank — Judgment reversed and new trial granted, with 
costs to abide the event. Opinion by Miller, P. J. — 
Salmon G. Cone v. The Niagara Fire Insurance Com- 
pany—Judgment affirmed with costs. Opinion by 
Miller, P. J. —— Andrew J. Skinner v. Horace Valen- 
tine, impleaded, etc., with James Thompson — Judg- 
ment affirmed with costs. Opinion by Miller, P. J.—— 
Jeremiah Mackey v. Jacob Nowenstein — Judgment of 
County Court reversed and judgment of Justice 
affirmed with costs. Opinion by Miller, P. J. — 
Joseph Rutherford v. David, Aiken —Judgment re- 
versed and new trial granted with costs to abide the 
event. Referee discharged. Opinion by Miller, P. J. 
Bockes, J., took not part. —— George G. Decker et al., 
ex’rs, e+c., of Gritman Elwood, deceased, v. William 
H. Elwood individually and as ex’rs of Hezekiah El- 
wood, deceased, et al.— Decree modified according to 
opinions with costs before the surrogate, and of this 
appeal to be paid out of estate and ordered to be set- 
tled by Miller, P. J. Opinion by Miller, P. J.— 
Lucinda Burrows v. The Erie Railway Company — New 
trial denied and judgment ordered for plaintiff on 
verdict with costs. Opinion by Miller, P. J. Board- 
man, J., took no part. —— Merritt L. Roberts v. Sylves- 
ter Barritt — Judgment affirmed with costs. Opinion 
by Miller, P. J. Boardman, J., took no part. — Calvin 
Elyea v. Samuel Kirkpendall et al., adm’rs — Judgment 
affirmed with costs. Boardman, J., took no part. —— 
The People ex rel. John Lawson and others v. Charles 
P. Sanders and others. — Order affirmed with $10 costs. 
— Lydia Hirst v. John Brooks and others—Judg- 
ment of Court of Appeals made the judgment of the 
Supreme Court. —— The Chittenango Cotton Company 
v. Charlotte Stewart, ex’rs, et al. — Order affirmed with 
$10 costs. —- William McGrath v. James Doren—Judg- 
ment increased, new trial ordered, costs to abide event. 
—The People v. Thomas C. Fields et al. — Judgment 
affirmed with costs. ——Charles H. Gorham v. The 
Village of Cooperstown. — New trial denied and judg- 
ment ordered for defendant, with cost. —— Lewis Rob- 
erts ». Andrew Roberts. — Judgment reversed and new 
trial ordered, with costs to abide the event. —— Jessie 
B. Wooley v. E. J. Bennett.— Order reversed and 
judgment ordered for defendant on demurer, with 
costs, and $10 costs of appeal, with leave to amend upon 
payment of costs, etc. Calvin Hathaway, Super- 
visor of Solon, v. The Town of Cincinnatus. —Judg- 
ment reversed and new trial granted with costs to 
abide the event. ——The Village of Lansingburgh v. 
Jacob F. Mealy et al.—Jndgment of County Court 
affirmed with costs. —-The Same v. The Same. — The 
same order. —— John Percy v. John Ten Eyck et al. — 
Order affirmed with $10 costs. Memorandum byBoard- 
man, J. —— Charles M. Brown, ex’r, etc., v. Martha J. 
Brown, ex’rx, etc. — Decree of surrogate affirmed with 
costs. —-Wm. B. Gurnsey v. Jas. G. Thompson, adm’r, 
ete.— Order affirmed with costs. —— Michael J. Hallen- 
beck v. Mary Wilson.—Judgmeut of County Court 
affirmed with costs. —Henry McGrath v. The N. Y. 
C. and H. R. R. R. Co.—Order affirmed and judgment 
ordered on verdict with costs. —-David Ackert v. 








Gilbert V. Lansing et al.—Judgment affirmed with 
costs. —— David A. Banker v. Ellen M. Banker.— Mo- 
tion to dismiss appeal denied upon payment of $10 
costs, etc. —— Banejah Todd v. Dyer Todd. — Motion 
granted upon payment of $10 costs of term, and $10 
costs of opposing motion and disbursements in forfeit- 
ing judgment. ——-The People ex rel. Bridget Duffy et: 
al. v. Robert Babcock et al.; referees.— Proceedings 
and order of referees reversed. —— The People, Robert 
C. Dorn et al. v. J. Sharratt Gates et al.— Judgment 
ordered for plaintiffs in pursuance of stipulation and 
submission with costs. —— Adam P. Kinner e¢ al. v. 
Emily Potter.—Judgment reversed and new trial 
granted, with costs to abide the event. —— In the mat- 
ter of the opening of House avenue in the city of 
Troy.— Order reversed and motion to confirm report 
of local assessors denied, and orders of December 28, 
1872, and of February 5, 1873, vacated, with $10 costs 
of appeal. Opinion by Bockes, J. —— Roswell A. Par- 
menter et al. v. John Roth.—Judment affirmed with 
costs. —— The Same v. John Roth et al.—The same 
order.—In the matter of Samuel Adler, attorney 
and counselor at law.—Order to show cause, etc., 
on the first Tuesday of June next. Granted. — 
George Hoffman and Albert W. Curtiss v. Daniel 
Barry.— Order reversed and judgment ordered for 
defendant on demurrer with costs, and $10 costs of 
appeal, with leave to amend upon payment of said 
costs, etc. —— The People ex rel. Isaac D. F. Lansing ». 
William B. Harris et al.— Proceedings and order 
affirmed with costs.— Eliza E. Ehle v. The Trustees 
of the village of Canajoharie.—Judgment affirmed 
with costs. —— James H. Graham v. William You- 
mans, Jr.— Order affirmed, with $10 costs. —— Henry 
C. Sanders v. John P. Swartout et al., impleaded. — 
Order reversed as to witnesses’ fees, and affirmed, in 
other respects, without costs of appeal to either party. 
— William H. Jack v. Daniel Smith.— Motion for 
leave to go to the Court Appeals denied. 


+ 
a 





BOOK NOTICE. 


Woman before the Law. By John Proffatt, LL.B., of the 
New York Bar. New York: G. P. Putnam & Sons, 1874. 


This book contains, in something less than one hun- 
dred and fifty pages, the general principles of the law 
as it relates to married women, grouped under the fol- 
lowing subjects: Legal Conditions of Marriage; Per- 
sonal Rights and Disabilities of the Wife; Rights of 
Property, Real and Personal; Dower; The Recipro- 
cal Rights and Duties of Mother and Children; 
Divorce. The principles are very clearly and correctly 
stated, and in such a manner as to be readily under- 
stood by the non-professional reader, for whom the 
work is mainly intended. The author disclaims any 
attempt to give ‘‘a complete compendium of the law 
relating to married women, so as to make it a work of 
reference,’ but his aim has been to so present the sub- 
ject as to give to “intelligent readers outside of the 
legal profession a reliable summary of the law, free 
from the usual technicalities.’”’ This he has very fairly 
accomplished. 

The only fault we have to find with the book is its 
lack of any thing approaching fullness (even for such a 
work) in the presentation of certain subjects — notably 
as to the wife’s power to contract, and her right to sue 
and be sued. 

The chapter on “The Former Status of Women,’’ 
contains much curious and interesting information. 
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NOTES. 

The “invitation to alight ’’ has once more been dis- 
cussed in the case of Weller v. London, Brighton and 
South Coast Railway Campany, 29 L. T. Rep. N. 8. 888, 
and the Court of Common Pleas has pretty successfully 
distinguished the four preceding decisions in the cases 
of Bridges, Praeger, Cockle, and Lewis, which contain 
the law of the subject. It was sufficiently established 
by the first of these cases, that the mere calling out of 
the name of a station is no invitation to alight, this 
being done, as Mr. Justice Blackburn remarked in 
Lewis’ case, “by way of preparing passengers to get 
out.’”” But what remained to be settled was, what 
length of stoppage at a station would justify a passen- 
ger in taking it for the final standstill, and so alighting 
unbidden. ‘“Itis not for a judge to say whatare the 
ordinary habits of railway companies or of passengers,” 
says Mr. Justice Brett, in delivering judgment in Wel- 
ler’s case, and the plaintiff having been nonsuited, the 
court has very properly, we think, made the rule abso- 
lute for a new trial. The true principle in all these 
cases is, we imagine, that laid down by Mr. Justice 
Brett in Hogan v. South Eastern Railway Company, 28 
L. T. Rep. N. 8. 271, that negligence is always a ques- 
tion for the jury unless it would be a palpable want of 
reason in them to find for the plaintiffs.”” Now that 
the point has been so thoroughly ventilated — for three 
of the cases above referred to went to the Exchequer 
Chamber—a nonsuit on the “invitation to alight”’ 
may be expected to become comparatively rare.—Law 
Times. 

The following incident is from a biography of Lord 
Kenyon, published some thirty years ago in the Law 
Magazine: ‘The effect of this intemperate mode of 
administering justice my memory recalls with pain- 
ful recollection, in the case of a Mr. Lawless, an attor- 
ney and an honorable member of that profession. He 
was involved in the groundless and general prescrip- 
tion of the day. Complaint was made to the court 
against him for some imputed misconduct, grounded 
on an affidavit which the event proved was a mass of 
falsehood and misrepresentation; but it being on oath, 
and the charges serious, it was thought sufficient to 
entitle the party applying to a rule to show cause why 
Mr. Lawless should not answer the matters of the affi- 
davit. He could have no opportunity of answering 
them till he was served with the rule, and had obtained 
copies of the affidavits on which it was granted. Nat- 
ural justice would point out, and the practice of 
the court was conformable to it, that he should be 
heard in answer to them before he was convicted. For 
that purpose a day was given by the rule on which the 
party is to show cause, during which time every thing 
is considered as suspended. This indulgence was re- 
fused to Mr. Lawless, though the rule was obtained on 
an ex parte statement before any opportunity was 
afforded him to answer the charges, orto be heard in 
his defense. Lord Kenyon, in addition to the common 
form of the court’s assent to the application, which is 
in these words, addressed the counsel: ‘ Take a rule to 
show cause;’ added, ‘And let Mr. Lawless be sus- 
pended from practicing until the rule is disposed of.’ 
He happened to be present in court when this unex- 
ampled judgment was pronounced, and heard the sen- 
tence which led to his ruin; he arose in a state of 
most bitter agitation. ‘My Lord, I entreat you 
to recall that judgment; the charge is wholly un- 
founded; suspension will lead to my ruin; I have 





eighty causes now in my office.’ What was Lord Ken- 
yon’s reply to this supplicatory appeal to him! ‘So 
much the worse for your clients who have employed 
sucha man! You shall remain suspended until the 
court decides on the rule.’ The rule came on to be 
heard at a future day, after the affidavits on the part 
of Mr. Lawless had been filed. The charges against 
him were found to be wholly without foundation, and 
the rule was accordingly discharged. Mr. Lawless was 
in consequence restored to his profession, but not to 
his character or peace of mind. He sunk under the 
unmerited disgrace to which he had been subjected, 
and died of a broken heart.” 


——_ +e —__—_—- 
LEGAL NEWS. 


The calendar of the University of Michigan for 
1873-4 contains the names of 314 students in the De- 
partment of Law. 


The report of the Law Faculty of the Iowa State 
University shows a constant increase in the number 
of law students, from 12 in 1866 to 85 in 1873. The 
library of the Law Department numbers 1,800 volumes. 


A special to the World, on Wednesday, stated that 
the bankrupt bill will be reported to the House, with 
arequest that the House non-concur in the Senate 
amendments, an abstract of which we recently gave. 


The gratifying announcement is made that the Hon. 
William M. Evarts has accepted an invitation of the 
Alumni Committee of Dartmouth College to deliver a 
oulogy on Chief Justice Chase, at the next commence- 
ment. 


The United States Supreme Court will soon decide 
the much-litigated question as to the effect of the late 
war on contracts of life insurance. The case of The 
Mutual Life Ins. Co., appellant, v. Hamilton (Hamilton 
v. Mutual Life Ins. Co., 9 Blatch. 234), in which the 
question is directly presented, was argued on appeal in 
that court on Friday week. 


The Supreme Court of Pennsylvania has recently 
deeided, in the case of Cobb v. Bennett, that, while the 
right of fishing in a river is subordinate to that of 
navigation, the master of a vessel is not excused for 
running into and damaging the nets of fishermen, 
where he could change the course of his vessel without 
Erejudice to the reasonable prosecution of his voyage, 
and thus avoid the net. 


Senator Lane, of the California legislature, wants to 
amend the libel law of that State, which requires a 
plaintiff in libel suits to give bonds in the sum of $500 
to pay costs in case he is defeated. The law has 
worked well during the two years of its existence by 
preventing adventurous attorneys and other irrespon- 
sible characters from annoying the press. In Missouri 
no suit for damages can be brought unless bonds to pay 
costs have been previously filed. 


A Washington dispatch says, the character of the tes- 
timony recently given by Mrs. Gaines, before the Ju- 
diciary Committee of the House, concerning the Durell 
case is such as, in the opinion of the sub-committee, 
demands the summoning of Hon. Caleb Cushing, that 
he may refute the allegations of the witness, or that they 
may be able to understand what she charges by the 
light of his explanation. One or two other witnesses 





will be summoned before the case is finally closed. 
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HUMOROUS PHASES OF THE LAW. 
TRADE-MARKS, 

One of the most fertile subjects of conversation in 
the commercial world is the rascality of lawyers. To 
hear the unanimous opinion of tradesmen one would 
infer that, among the latter, at least, there was no 
such thing as cheating one another; that such is the 
purity of the atmosphere of trade, that no merchant 
ever contrives to filch away another’s customers, and 
that one’s ownership of his own is universally re- 
spected. In spite of the bad odor in which we are 
held by the mercantile world, we do not remember 
of ever hearing ourselves accused of stealing one 
another’s signs, or forging one another’s handwriting, 
or resorting to any other mean device to get business 
that does not belong to us. We fear that so much 
cannot be said of our critics. Here is an entire 
branch of the law devoted to the subject of the pro- 
tection of merchants against the piracy of their fel- 
lows. One merchant imitates the peculiar commodity 
or invention of another; the law says he must not 
do this, and gives the latter the privilege of affixing a 
peculiar mark upon it to denote his proprietorship ; 
the other then steals the mark, too, and the law then 
punishes the latter infraction. All this not only fur- 
nishes inevitable employment to those unprincipled 
lawyers, of whom we started out to speak, but gives 
rise to a vast amount of metaphysical and abstruse 
law-learning. Out of this we propose to extract any 
alleviating phases of humor that may not be alto- 
gether patent, although the subject of investigation 
may be. 

The poets have differed in their estimates of the 
importance of a name. One asks, “ What’s in a 
name? that which we call a rose by any other name 
would smell as sweet;” and another talks about “the 
magic of a name.” But the experience of practical 
men has demonstrated that Campbell is right. The 
success of a book, a play, a commodity, is very 
dependent upon its name, and the success of men 
themselves is frequently hindered by a ridiculous or 
common-place name. The only man with a common 
hame who achieved fame, according to our recollec- 
tion, was John Brown, and even he would not, had 
it not been for the fortunate circumstances of his fail- 
ing in his enterprise and being hanged. The modern 
novelists have recognized “the magic of a name,” 
and have named their offspring in a way to excite 





curiosity and surmise. Frequently their productions 
are named without any regard to appropriateness. 
Thus, “ Cometh up as a Flower,” so suggestive of the 
frailty of human existence, and which has accordingly 
been bought by all the pious persons in the land, turns 
out to be a very nasty tale of attempted seduction. 
“Ruskin on Types,” it is said, was once inquired for 
by a printer, and John Hill Burton tells a story of a 
sheep-breeder who went to a hardware store to buy 
a “hydraulic ram” for the improvement of his flock. 
But we are straying from our subject. 

It was formerly said that a trade-mark, to be enti- 
tled to judicial protection, must in itself indicate the 
origin or ownership of the article to which it belongs. 
This idea has been very materially modified by mod- 
ern decisions. The rule is well stated by Lord Lang- 
dale in Perry v. Truefitt, 6 Beav. 56: “A man may 
mark his own manufacture, either by his name or by 
using for the purpose any symbol or emblem, how- 
ever unmeaning in itself; and if such symbol or 
emblem comes by use to be recognized in trade as the 
mark of the goods of a peculiar person, no other 
trader has a right to stamp it upon his goods of a 
similar description.” As an illustration, the words 
“Congress water” do not indicate either origin or 
ownership, for the water is a natural product, and no 
one would, for a moment, conceive our members of 
Congress as having any interest in such a subject; 
and yet the phrase has been held a valid trade-mark. 
So much the law concedes to a natural beverage 
described by a “ fancy name.” But artificial beverages 
are viewed with less complacency, and “Schiedam 
Schnapps” may be made and sold by any one. So 
it was held in Wolfe v. Burke, 7 Lans. 151, and although 
Mr. Wolfe was the first to introduce this delicate arti- 
cle of alcoholic stimulant to the American palate, yet 
any one may keep the wolf from his door by manu- 
facturing and vending it. 

It is a well-settled principle that a colorable imita- 
tion of one’s trade-mark or designation will be re- 
strained by a court of equity. This received exem- 
plification in the case of Christy v. Murphy, 12 How. 
77. The plaintiff organized and established, in 1842, 
a band of performers of negro minstrelsy, and named 
it after himself, ‘ Christy’s Minstrels.” He was the 
first who established this species of entertainments. 
When he commenced it he incurred some expenditure 
of time, labor and money, and continued it success- 
fully until 1854, when he suspended it and went to 
California. In his absence the defendants, most of 
whom had been employed by him in his band as per- 
formers for hire, assumed the style and name of 
“Christy’s Minstrels.” The plaintiff, desiring to re- 
instate his own band under that name, prayed an 
injunction against this conduct of the defendants, and 
it was granted. Judge Clerke, who gave the opinion 
of the court, and who seems a wise and merry Clerke, 
such as would have rejoiced the heart of Chaucer, 
utters some very sensible legal, hygienic and ethical 
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observations. He says: “‘Man does not live by 
bread alone;’ the complete enjoyment, even of his 
physical existence, does not depend upon mere food 
or raiment or other material substances, but upon the 
exercise of the various and numerous moral and men- 
tal faculties with which God has endowed us. It 
may be as necessary to laugh as to eat; and Iam 
persuaded, if people would eat less and laugh more, 
that their moral as well as physical well-being would 
be materially improved. The gravest of poets sings: 

‘The love of pleasure is man’s eldest born; 

Wisdom, her younger sister, though more grave, 

Was meant to minister, and not to mar 

Imperial pleasure, queen of human hearts.’”’ 
And the judge concludes that the entertainment 
afforded by Mr. Christy deserves the protection of 
the court against fraudulent imitations, and that, in 
the use of his name, the defendants must “keep 
dark.” 

Can a picture become a trade-mark? It was 
doubted by the Supreme Court of California, in Falk- 
inburgh v. Lucy, 35 Cal. 52. Judge Sanderson, in 
that case, shows a keen sense of the humorous in his 
description of the picture in question. He says: 
“The plaintiff’s label has a highly-colored picture, 
representing a washing-room, with tubs, baskets, 
clothes-lines, ete. There are two tubs painted yellow, 
at each of which stands a female of remarkably mus- 
cular development, with arms uncovered, and clad 
in a red dress, which is tucked up at the sides, expos- 
ing to view a red petticoat with three black stripes 
running around it near the lower extremity. Each 
is apparently actively engaged in washing, and clouds 
of steam are gracefully rolling up from the tubs, and 
dispersing along the ceiling. In the back-ground is 
extended across the room a clothes-line, upon which 
are suspended stockings and other under-garments, 
which have evidently just been put to use in testing 
the cleansing properties of the plaintiff's washing- 
powder. To the left of the washerwoman stands a 
lady in a yellow bonnet, red dress, green congress 
gaiters, and hoops of ample circumference ; upon her 
left arm is suspended a yellow basket, and in her left 
hand is held a red parasol; while the other hand, 
which is encased in a green glove, is gracefully ex- 
tended toward the nearest washerwoman in an atti- 
tude of earnest entreaty. In the immediate foreground 
is a yellow-and-green clothes-basket, full of dirty 
linen, and a yellow-and-green soap packing-box, upon 
which are printed, in small capitals, the words ‘ Stan- 
dard Co.'s Soap.’ Each wash-tub is supported by a 
four-legged stool — some of the legs being yellow, 
some red, some green, and some all three. The floor 
of the room, as to color, is in part of a yellowish 
green, and in part of a greenish red, while the walls 


are of a grayish blue. This is but an imperfect 


description of the picture with which the plaintiff's 
label isadorned. The design is good, for it is emi- 
nently suggestive of the plaintiff’s goods.” The judge 


‘its inventor. 





has a good eye for color, it seems, and might make 
himself very useful in writing descriptions for the 
religious newspapers, of the “chromos” which they 
are so much in the habit of offering as inducements 
to subscribers. But we have never seen why a pic- 
ture may not be made as good a trade-mark as any 
thing else under Lord Langdale’s rule. 

However this may be, it would doubtless be con- 
ceded that an artist’s or engraver’s device placed upon 
a picture by way of trade-mark, would be protected 
against imitation, Thus, the letters A. D. in the form 
of a monogram, the well-known device of Albert 
Durer could not lawfully be adopted by another en- 
graver of a different name, although he should place 
after the letters the year of grace in which the work 
was produced, thus giving to the letters, when accu- 
rately viewed, the force simply of “ Anno Domini.” 
And this is the extent to which a man can make 
a trade-mark of his own name. Those of a different 
name may be restrained from assuming his name and 
mark, and others of the same name from imitating 
his peculiar device. 

One accurate observer has seemed to think that 
trade-marks on pictures to denote their subjects are 
very useful. Mark Twain, in “Innocents Abroad,” 
after explaining how he is able to recognize pictures 
of St. Mark, St. Matthew and St. Sebastian, by the 
presence of the lion, the book and the pen, and the 
arrows, respectively, goes on to remark: “ When we 
see other monks, looking tranquilly up to heaven, but 
having no trade-mark, we always ask who those 
parties are.” 

It is also a familiar principle that equity will not 
lend its aid to restrain imitations of articles which are 
themselves deceptive and false in their appellations. 
Thus, in Fetridge v. Wells, 13 How. 385, where the 
plaintiff made a liquid soap, composed of palm oil, 
pot-ash, alcohol and sugar, and called it “Balm of 
Thousand Flowers,” he was denied an injunction to 
restrain the defendant from doing the same thing. 
In other words, although the plaintiff came into court 
with so much soap, he did not come with “clean 
hands.” We have seldom seen a case exhibiting a 
jrdge in such a prosaic and unimaginative light as 
this. Judge Duer actually denied an injunction, on 
the ground that the title of the plaintiff’s soap was 
false and fraudulent, and induced the public to believe 
that it was concocted of many flowers! He satirically 
calls the article a “precious compound,” and spends 
several pages in the severest judicial denunciation of 
He quotes Webster and Johnson to 
show that “balm” means “an aromatic vegetable 
juice, whether extracted from trees, shrubs or 
flowers.” What he would do to one who should call 
a soap “ Balm of Gilead,” does not appear. But, how- 
ever matter-of-fact the judge was as to the title, he 
was sound when he came to criticise the paper of 
directions, which promised that the preparation would 
cure nearly every ill that flesh is heir to; and not 
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even the “ingenious pleasantry ” of “the able coun- 
sel for the the plaintiff, to whom he always listened 
with pleasure, and not unfrequently with instruction ;” 
nor his own concession that “it would be difficult for 
a judge of the most approved and habitual gravity to 
read this paper of directions without a smile ;” nor 
his own pleasantry, that “it would seem that so long 
as the ‘Balm of Thousand Flowers’ may be procured, 
it will be a folly to grow old and a mistake to die,” 
could cause him to forget his duty to refuse to aid the 
plaintiff in obtaining a monopoly to deceive the pub- 
lic. To show how doctors will disagree, we may cite 
the opinion of another judge of the same court upon 
a similar application, in respect to the very same 
article. Judge Hoffman could see no great harm in 
the title of the article, and said, “If a man should 
compound tallow with some high scent and beautiful 
coloring matter, and term it the ‘Ointment of Immor- 
tality,’ he has a right to appropriate so much of pub- 
lic credulity as he can by this designation.” He also 
remarked that, the further removed an appellation is 
from an accurate description of the article, the more 
decided and exclusive becomes the right to it. He 
cited the cases of the “ Medicated Mexican Balm,” 
which had nothing in its composition peculiar to the 
land of Montezuma, and the “Chinese Liniment,” 
which was an utter stranger to the celestial empire. 
(See Fetridge v. Merchant, 4 Abb. 156.) Mr. Brown, 
in his orginal and ingenious treatise on trade-marks, 
takes similar ground. He says: “ We are not deceived 
into thinking that there is any ‘gold dust’ in the 
whiskey that bears that name; or that an illuminat- 
ing oil is verily ‘Mineral Sperm Oil;’ or that pills are 
really ‘Everlasting.’” We are quite inclined to 
agree with the latter authorities, and to believe that 
the public are not quite so credulous as Judge Duer 
seems to think. At all events, we think that Judge 
Sutherland lays down the true doctrine in Comstock 
v. White, 18 How. Pr. 421. “As to the public,” 
he says, “if these pills are an innocent humbug, by 
which the parties are trying to make money, I doubt 
whether it is my duty, on these questions of property, 
of right and wrong between the parties, to step oui- 
side of the case, and to abridge the innocent individ- 
ual liberty which all persons must be presumed to 
have in common, of suffering themselves to be hum- 
bugged.” A doctrine previously ennunciated in sub- 
stance by Butler: 


“ Doubtless the pleasure is as great 
Of being cheated, as to cheat.” 


And by The Spectator : “ There is hardly a man in the 
world, one would think, so ignorant, as not to know 
that the ordinary quack doctors, who publish their 
great abilities in little brown billets, distributed to all 
who pass by, are, to a man, imposters and murderers ; 
yet such is the credulity of the vulgar, and the im- 
pudence of those professors, that the affair still goes 


on, and new promises of what was never done before 
are made every day.” 





The principle of Fetridge v. Wells was less duhiously 
illustrated in JTobbs v. Francais, 19 How. 567. The 
plaintiff manufactured a cosmetic powder called 
“Meen Fun,” and represented on his labels that it 
was “patronized by her majesty the queen,” and 
that the plaintiff’s place of business was in London. 
It appearing that the article was really manufactured 
in New York, a motion for an injunction against the 
defendant’s manufacture of a similar article, by the 
same name, was refused, the court remarking: ‘“ Her 
majesty the queen is probably ignorant of its virtues 
or even of its existence.” And again, in Fowle v. 
Spear, 7 Penn. L. J. 176, the complainant applied for 
an injunction to restrain the defendant from using 
wrappers, labels and bottles resembling those used by 
him in his business of selling “ Wistar’s Balsam of 
Wild Cherry.” It was claimed, by the complainant’s 
wrappers, that his preparation was a specific for near- 
ly every imaginable disease. This was too much for 
the court, who observed: “It is not the office of 
chancery to intervene, by its summary process, in 
controversies like this; ‘non nostrum tantas com- 
ponere,’” which, being translated, we suppose must 
mean “it is not ours to decide about a nostrum.” 
Curtis v. Bryan, 36 How. 33, is an entertaining 
case in several particulars. Previous to 1844, Mrs. 
Charlotte N. Winslow prepared a composition for 
children teething, which she used with success. In 
that year, she gave the receipt to her son-in-law, the 
plaintiff, who commenced its manufacture and sale 
under the name of “Mrs. Winslow’s Soothing 
Syrup,” and, with the approval of Mrs. W., he made 
that his trade-mark, and the article has achieved 
an extensive and valuable reputation under that 
appellation. In 1867, the defendant commenced 
the manufacture and sale of a preparation of 
similar appearance, put up in similar form, and 
denominated “ Mrs. H. M. Winslow’s Soothing Syrup 
for children teething.” On the petition of the plain- 
tiff, the defendant's conduct was enjoined, it appear- 
ing that his claim to any use of the name of “ Wins- 
low” was false and fraudulent. Long before the 
defendant commenced his manufacture, the original 
mother Winslow had passed to the silent tomb, but 
whether her passage thither had been, or might have 
been, in any degree soothed by the administration of 
her own charmed mixture, the report does not show. 
The case is worthy of remark in several particulars. 
To begin, it shows the tender interest that the law 
takes in infants. The chancellor and courts of equity 
are the guardians of infants, and the jealous protectors 
of their rights. In this case, the court declared that its 
wards should not be imposed on by pseudo-Mrs. 
Winslows ; that their slumbers should not be broken 
by any such fraudulent devices, and that the court, 
having cut its own eye-teeth, would not allow the 
normal development of the infantile teeth to be in- 
terfered with by Mr. Bryan and his pretented Mrs. 
Winslow. Again, the case discloses the unexampled 
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spectacle of a mother-in-law doing something hand- 
some for her son-in-law, and finally, we should note 
that, although Mother Winslow had gone, as is con- 
fidently hoped, where there is no “wailing or gnash- 
ing of teeth,” yet the plaintiff continued to advertise 
that “ Mrs. Winslow, an experienced nurse and female 
physician, presents to the attention of mothers her 
soothing syrup;” that the defendant claimed that this 
was a false representation, and that the court would 
not protect the plaintiff in a fraudulent monopoly of 
the name of the departed nurse; but that the court 
held that the objection was technical, that they would 
not look too intensely into tenses, and, the defendant 
being guilty of fraud, it did not lie in his mouth to 
make the objection. So Mother Winslow can rest in 
peace; her son-in-law can go on selling the mixture 
undisturbed, and thousands of young mothers, when 
they feel, like Hamlet, that the “heir bites shrewdly,” 
will bless good Mother Winslow and good Judge 
Van Vorst. As for this wretched designing Bryan, 
he ought to be sentenced to read Judge Van Vorst’s 
opinion of him. We would not like to be in his 
place for a considerable consideration. If he has any 
conscience at all, the feelings of the ruffians who 
smothered the babes in the tower, and of Macbeth, 
who “ murdered sleep,” must have been as nothing to 
his. The poet sweetly sings: 

“ Heaven lies about us in our infancy ;” 


but, when we read this report, we must conclude that 
it is Bryan who lies about us in our infancy. Let the 
wretched man go. Not even the original and genuine 
Mother Winslow can purchase slumber for kis guilty 
eyelids. 
“Not poppy, nor mandragora, 

Nor all the drowsy syrups of the world, 

Shall ever medicine thee to that sweet sleep 

Which thou owds’t yesterday.” 

So much as to the action of courts in assisting poor 
human nature to get its teeth in without pain. Now, 
let us see how it will aid us in getting our teeth out 
without pain. Colton v. Thomas, 2 Brewster, 308, tells 
us how. The plaintiff alleged that he had purchased 
from Dr. G. Q. Colton the right to use the name “ Col- 
ton Dental Association” in connection with the use of 
nitrous-oxide gas to alleviate pain in the extraction 
of teeth, and that he used the same in advertisements, 
and prominently ‘displayed it on signs; that the 
defendant, who had been in his employment, left him, 
opened dental rooms in the same street, issued cards, 
announcing that he was “formerly operator at the 
Colton Dental Rooms,” and extracted teeth without 
pain by the use of nitrous-oxide gas, and put a sign 
to the same purport over his door, but that the words 
“formerly operator at the,” upon cards and sign, 
were in small and almost illegible letters, while the 
words “ Colton Dental Rooms” were very conspicu- 
ous; the signs were very similar in shape, size, etc., 
and were hung on the same side of the street, in the 
same manner, and might readily be mistaken the one 





for the other, “especially by suffering patients impa- 
tient for relief.” An injunction against the defend- 
ant’s cards and signs was granted. 

As we have seen, the imitation need not be literal 
to sustain an injunction. Thus, in Burnett v. Phalon, 
9 Bosw. 192, the plaintiff’s “Cocoaine ” was held to be 
infringed by the defendant’s “ Cocoine;” and, in a 
French case, “ Eau de la Floride” was held to be in- 
fringed by “Eau de la Fluoride.” Here was a differ- 
ence of only a single letter, but the court thought 
“the letter killeth,” 

But it is time to draw the moral from our subject. 
In the first place, we see that man is an imitative 
animal. Doubtless Mr. Darwin would derive comfort 
from the perusal of this paper, as affording evidence 
that we are all descended from Mr. Darwin’s avowed 
ancestry. Be that as it may, the fact remains, man 
apes his fellow. Secondly: in the matter of trade- 
marks, in nine cases out of ten, the protection of the 
mark is sought for something not worth protecting 
or not needing protection. Nostrums form a large 
class, and things without which mankind would be as 
well off as with, or the thing infringed is no better 
than the spurious article ; or the genuine is so much 
superior to the spurious, that nobody will be deceived. 
So it is apparent that the protection extended is not 
for the public, but simply for individual benefit. 
Third: it is quite possible that if trade-marks were 
abolished all commodities would be improved, and 
less liable to adulteration or depreciation in manu- 
facture. Mr. Wedgwood never patented his exquisite 
wares; he knew they could not be successfully imi- 
tated. Ulysses felt no uneasiness lest any one else 
should bend his bow. Wordsworth said to Lamb 
that Shakespeare was greatly overrated; “why,” said 
he, “ I could write just like him if Ihad a mind to.” 
“Yes,” replied Lamb, “if you only had the mind.” 
There is quite a tempest in the literary tea-pot, about 
the authorship of “ Beautiful Snow ” and “ Betsey and 
I are out,” but “ Paradise Lost” and “ Hamlet” have 
had no imitators and need no trade-mark. 


——ee—__—— 


CURRENT TOPICS. 


We desire to call the attention of our readers to a 
few matters pertaining to the ALBANY Law Journal. 
Firstly, communications sent to the Journai must 
be accompanied by the name of the writer, in order 
to receive attention. We are constantly in receipt 
of matters of one sort or another, intended for publi- 
eation, but which never get beyond the waste-paper 
basket, because the writer has not seen fit to inclose 
his name. Secondly, we cannot undertake to give, 
either by letter or through the columns of the Jour- 
NAL, answers to the many questions of law that are 
propounded to us. The exigency of editorial duties 
will not permit it. We will print all reasonable 
queries on law or practice, and invite our readers to 
answer them through our columns, but can stipulate 
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for nothing beyond¢ Thirdly, subscribers failing to 
receive their numbers must give prompt notice of the 
fact to the publishers, in order to have them supplied 
without charge. Many subscribers have been in the 
habit of waiting till the close of the volume, and then 
requesting that all missing numbers be sent to them, 
without charge. The price of the Law Journat is 
ten cents per number, and, hereafter, the publishers 
will only forward copies on receipt of the money, 
except in case of non-receipt of a number by a sub- 
scriber, and prompt notification of the fact. Parties 
getting their Journat from law-book dealers should 
look to them for missing numbers. 


How much should a person be punished who has 
flogged an editor for libeling him? The question is 
not without interest. Judge Balcom has held, that a 
person convicted of an assault and battery on an 
editor, who had recently libeled him, should have 
his punishment mitigated by reason of the libel that 
irritated him, and provoked him to assault and whip 
the editor; and, in case the libel was gross, and the 
editor was not maimed or disfigured or seriously 
injured, and was only soundly whipped, the libeled 
person who did it should not be imprisoned but only 
fined five cents, for the reason that moral justice had 
been done. He likened the case to that of a man 
who knocks another down for intentionally spitting 
in his face; and said, in substance, that whoever pro- 
vokes another to assault and beat him by insulting 
conduct or words, or a gross libel, cannot expect that 
the court will add injury to the provocation, by 
severely punishing the person who committed the 
assault and battery under such aggravating circum- 
stances — that, while maintaining the law, the court 
will see that justice is done. 


In Bartemeyer v. The State of Iowa, recently decided 
by the Supreme Court of the United States, Justices 
Field and Bradley took occasion to restate the 
grounds of their dissent from the opinion of a major- 
ity of the court in the Slaughter-house cases, in order 
to correct some apparent misapprehension of their 
views as to the fourteenth amendment. Mr. Justice 
Field says, that the judges, who dissented in those 
cases, never contended that the fourteenth amendment 
interferes, in any respect, with the police power of the 
State. but that, on the contrary, “they recognized the 
power of the State in its fullest extent, observing 
that it embraced all regulations affecting the health, 
good order, morals, peace and safety of society; that 
all sorts of restrictions and burdens were imposed 
under it, and that, when these were not in conflict 
with any constitutional prohibition or fundamental 
principles, they could not be successfully assailed in a 
judicial tribunal. But they said that, under the pre- 


tense of prescribing a police regulation, the State 








could not be permitted to encroach upon any of the 
just rights of the citizen, which the Constitution in- 
tended to guard against abridgment; and because, in 
their opinion, the act of Louisiana, then under con- 
sideration, went far beyond the province of a police 
regulation, and created an oppressive and odious 
monopoly, thus directly impairing the common rights 
of the citizens of the State, they dissented from the 
judgment of the court. * * * It was because the act of 
Louisiana transcended the limits of police regulation, 
and asserted a power in the State, to farm out the 
ordinary avocations of life, that dissent was made to 
the judgment of the court sustaining the validity of 
the act.” The judge continues: “The amendment 
was not, as held in the opinion of the majority, pri- 
marily intended to confer citizenship on the negro 
race. It had a much broader purpose; it was in- 
tended to justify legislation, extending the protection 
of the national government over the common rights 
of all citizens of the United States, and thus obviate 
objections to the legislation, adopted for the protec- 
tion of the emancipated race. It was intended to 
make it possible for al/ persons, which necessarily in- 
cluded those of every race and color, to live in peace 
and security wherever the jurisdiction of the nation 
reached. It therefore recognized, if it did not create 
a national citizenship, and made all persons citizens, 
except those who preferred to remain under the pro- 
tection of a foreign government, and declared that 
their privileges and immunities, which embrace the 
fundamental rights belonging to citizens of all free 
governments, should not be abridged by any State. 
This national citizenship is primary and not second- 
ary. It clothes its possessor, or would do so if not 
shorn of its efficiency by construction, with the right 
when his privileges and immunities are invaded by 
partial and discriminating legislation, to appeal from 
his State to his nation, and gives him the assurance 
that, for his protection, he can invoke the whole 
power of the government.” The views of Mr. Jus- 
tice Bradley were to the same effect, and were ceon- 
eurred in by Mr. Justice Swayne. 


The Bartemeyer case, which called out these expres- 
sions, is worthy of a passing notice. The question 
attempted to be raised was, whether the right to sell 
intoxicating liquors is one of the privileges and immu- 
nities of citizens of the United States, which, by 
the fourteenth amendment, the States were forbidden 
to abridge. The court did not consider the question 
as fairly presented, but expressed the opinion that the 
States have the right to regulate the sale of intoxicat- 
ing liquors when such regulation does not amount to 
the destruction of the right of property in them, Mr. 
Justice Miller, delivering the opinion of the court, 
said: ‘But if it were true, and it was fairly presented 
to us, that the defendant was the owner of the glass 
of intoxicating liquor which he sold to Hickey, at the 
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time that the State of Iowa first imposed an absolute 
prohibition on the sale of such liquors, then we con- 
cede that two very grave questions would arise, 
namely: 1. Whether this would be a statute depriv- 
ing him of his property without due process of law; 
and secondly, whether, if it were so, it would be so 
far a violation of the fourteenth amendment, in that 
regard, as would call for judicial action by this court. 
Both of these questions, whenever they may be pre- 
sented to us, are of an importance to require the most 
careful and serious consideration. They are not to 
be lightly treated, nor are we authorized to make 
any advances to meet them, until we are required to 
do so by the duties of our position.” 


Mr. Justice Hardin, of the Supreme Court of this 
State, has decided, at special term, in the case of 
The Farmers’ Bank of Fayetteville v. Hale, that the 
provisions of the statutes of this State, in respect to 
usury, are repealed as to banks organized under the 
State law, by the provisions of chapter 163 of the 
Laws of 1870, placing State banks on an equality as 
to interest with national banks, and that where such 
a bank takes over seven per cent interest it forfeits 
only the interest which has been paid or agreed to 
be paid. 

—————_ > oe —___—_ 


NOTES OF CASES. 


In Elliott v. The City of Philadelphia, 31 Leg. Int. 
93, the Supreme Court of Pennsylvania decided that 
the city was not responsible for the negligence of its 
police officers while engaged in enforcing a city 
ordinance. The plaintiff’s servant, while driving 
plaintiff ’s horse through the city, was arrested by the 
police for reckless driving. The horse and wagon 
were taken in charge by the police officers, and, 
through their negligence, the horse ran away and was 
killed. It was held that the plaintiff could not 
recover. In Zown of Odell v. Schroeder, 58 Til. 353, 
it was decided that a municipal corporation is not 
liable for the illegal and unauthorized acts of its offi- 
cers in carrying out an ordinance; and that it is not 
made liable, by the fact that its board of trustees 
were cognizant of the tortious act, and even partici- 
pated therein. 


A correspondent reminds us of the fact that the 
appeal in the case of Wetzell v. Dinsmore, 4 Daly, 193, 
cited by us last week in the note to Oppenheimer v. 
The United States Express Company, was submitted 
to the commission of appeals in June last, and 
decided in October; and that it was held by that 
court, that the receipt limited the company’s liability 
to $50 for the entire shipment ; thereby, reversing the 
decision below, in so far as it held that the shipper 
could recover $50 for each case lost of the “three 
cases drugs.” 





OBITER DICTA. 

The Law Journal (London), speaking of the close of 
the Tichborne case, says: If the learned counsel en- 
gaged in the case had thrown up their wigs, and prof- 
fered each other aback at agame of leap-frogjin West- 
minster Hall, no one who knows what they have suf- 
fered, would have found fault with their somewhat un- 
dignified expressions of joy. 

A Nevada judge, after the jury had been impaneled, 
and counsel ready to proceed, pulled out a revolver and 
judiciously remarked: ‘‘If any man goes frolicking 
around the court-room during the trial of this case, I 
shall interrupt him in his career.’”’ The strictest de- 
corum prevailed. 

On the trial of a person charged with stealing ducks, 
the prisoner’s counsel asked the farmer from whom they 
had been stolen, ‘‘how he knew ”’ they were his ducks, 
and the farmer went on to describe their peculiarities 
—‘* Why ”’ said the lawyer, “‘ these ducks can’t be such a 
rare breed; I have some very like them in my own 
yard.” ‘Likely enough” replied the farmer, ‘they are 
not the only ducks I have had stolen lately.” 

One can hardly appreciate the ‘“‘mixed emotions” 
with which the counsel in a certain important case 
listened to the following dialogue between the judge 
and the foreman of the jury, at the close of the judge’s 
charge: : 

Judge — ‘‘Is there any point on which the jury would 
like further explanation ?”’ 

Foreman— ‘There are two terms of law that have 
been a good deal used during the trial, that I should 
like to know the meaning of——they are plaintiff 
and defendant.” 

The judge explained. 

There is a curious distinction recorded in the English 
Statute, of Sixth Henry, chap. iii, wherein ‘‘ per mar- 
gin’”’ it states: 

‘** All persons born in Ireland shall depart out of the 
realm; Irish persons excepted, which remain in Eng- 
land.’’— See Rufhead’s Statutes at Large. 

A foreman of another sort, than the one mentioned 
above, was he who perpetrated the following: An 
action relative to the value of certain felloes and tires 
was on trial. The counsel in the case, were Messrs. 
Maine and Morris and so tedious were they, that the 
foreman of the jury, afterward the well-known editor 
of a Boston daily paper, got off the following im- 
promptu. 

“ Morris and Maine, two lawyers shrewd 
(Though they themselves may like the sport), 
Talking of felloes and of tires, 
Tire all the fellows in the court.” 

Some people have a habit of giving excuses when they 
drink, but they are seldom so good as was that of Ser- 
geant Wilkins who, on drinking a pot of stout in the 
middle of the day, explained that, as he was about to 
appear in court, he thought it right to fuddle his brain 
down to the intellectual standard of a British jury. 

Lord Lyndhurst used to maintain, that it was one of 
the chief duties of a judge, to render it disagreeable to 
counsel to talk nonsense. 
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REMOVAL OF CAUSES FROM STATE TO FED- 
ERAL COURTS. 


SUPREME COURT OF THE UNITED STATES. 

THE GROVER & BAKER SEWING MACHINE COMPANY, 

THE WHEELER & WILSON MANUFACTURING Com- 

PANY, AND THE SINGER MANUFACTURING COMPANY, 

Plaintiffs in Error, v. ToH& FLORENCE SEWING Ma- 

CHINE COMPANY. 

To effect the removal of a cause from a State court toa 
Federal court, under the acts of congress for that pur- 
pose, all of the plaintiffs or all of the defendants, as the 
case may.be, must be non-residents and must joinin the 

etition for the removal; therefore, held, in an action 

rought in a Massachusetts court by a resident of Massa- 
chusetts against several defendants, one of whom was 
a resident of Massachusetts and the others non-resi- 
dents, that the defendants were not entitled to a re- 
moval of the cause to the Circuit Court. 

The various statutes relating to removal of causes con- 
sidered. 

In error to the Supreme Judicial Court of the State 
of Massachusetts. 

The action was brought by the Florence Sewing Ma- 
chine Company, a Massachusetts corporation, in the 
Supreme Judicial Court of that State, against the other 
companies to recover certain sums of money. The 
Grover & Baker Company was a Massachusetts corpo- 
ration also, but the other defendant corporations were 
foreign. The defendants applied for a removal of the 
cause to the Circuit Court of the United States. The 
court below held that one of the defendants being a 
resident of the State with the plaintiff, the removal 
was not authorized. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Original cognizance of all suits of a civil nature, at 
common law or in equity, is given to the Circuit Courts 
by the eleventh section of the judiciary act, con- 
current with the courts of the several States, where 
the matter in dispute exceeds, exclusive of costs, the 
sum or value of five hundred dollars, * * * andan 
alien is a party, or the suit is between a citizen of the 
State where the suit is brought and a citizen of another 
State, subject, however, to the restriction that no 
civil suit shall be brought before any Circuit Court 
against any inhabitant of the United States, by any 
original process, in any other district than that whereof 
he is an inhabitant or in which he shall be found at the 
time of serving the writ. 1 Stat. at Large, 78. 

Suits commenced in a State court against an alien, 
or by a citizen of the State in which the suit is brought 
against a citizen of another State, may, under the 
twelfth section of the same act, be removed for trial 
by the defendant into the Circuit Court for the same 
district, if the matter in dispute exceeds the sum or 
value of five hundred dollars; provided the defendant 
file a petition requesting such removal at the time of 
entering his appearance in the State court, and offer 


good and sufficient surety that he will enter copies of. 


the process against him in such Circuit Court on the 
first day of its next session, and for his appearance, 
and that he will give special bail in the case if such 
bail would be requisite in the State court. 1 id. 79. 
Jurisdiction in such a case is concurrent between 
the proper State Court and the Circuit Court for the 
same district, and the provision is that such a suit, if 
commenced in the State court, may be removed by 
the defendant for trial into the Circuit Court, subject 
to the conditions before mentioned, the privilege being 
given to the defendant only, as the plaintiff, when he 





institutes his suit, may elect in which of the two con- 
current jurisdictions he prefers to go to trial. 

These expressions in the act of congress, where an 
alien is a party, or the suit is between a citizen of a 
State where the suit is brought and acitizen of another 
State, says Marshall, Ch. J., the court understands to 
mean that each distinct interest should be represented 
by persons all of whom are entitled to sue or may be 
sued in the Federal courts; or, in other words, that 
where the interest is joint each of the persons con- 
cerned in that interest must be competent to sue or be 
liable to be sued in the court to which the suit is re- 
moved. Strawbridge et al. v. Curtis et al., 3 Cranch, 267; 
Conolly v. Taylor, 2 Pet. 564; Curtis Com., § 75. 

All of the complainants in that case were citizens of 
Massachusetts, and so were all of the respondents, ex- 
cept one, who, it was admitted, was a citizen of Ver- 
mont. Due service was made upon the resident re- 
spondents, and the record showed that the subpoena 
had also been served upon the other respondent in the 
State where he resided. Want of jurisdiction was set 
up by the respondents in the Circuit Court, and the 
judge presiding in the Circuit Court entered a decree 
dismissing the bill of complaint. Appeal was taken to 
the Supreme Court and the Supreme Court unani- 
mously affirmed the decree of the Circuit Court. 

Repeated decisions have since been made by this 
court and by many other courts, State and Federal, 
to the same effect. Prior to the case of Railroad v. 
Letson, 2 How. 550, it had frequently been held by this 
court that a corporation aggregate, as such, was not 
properly included in the word citizen, as used in the 
judiciary act, and consequently that such a corpora- 
tion, if regarded merely as an artificial being, could 
not sue in the Federal courts, yet the court decided, in 
several cases, that the court would look beyond the 
corporate character of such an artificial being to the 
individuals of whom it was composed, and if it ap- 
peared that they were citizens of a different State from 
the party sued, that the suit, whether an action at law 
or a suit in equity, could be maintained in the proper 
Circuit Court. 

Cases of that description are quite numerous, and 
yet in all of them it was held by this court that all of 
the corporators must be citizens of a different State 
from the party sued, else the jurisdiction could not be 
sustained. U.S. Bank v. Deveaux, 5 Cranch, 61; Railroad 
Bank v. Slocombd, 14 Pet. 63; Irvine v. Lowry, id. 299; 
Breithaupt v. Bank, 1 id. 238; West v. Aurora City, 6 
Wall. 142. 

Corporations, it is true, are now regarded by this 
court as inhabitants of the State by which they are 
created and in which they transact their corporate 
business, and it is also held that a corporation is capa- 
ble of being treated as a citizen for all purposes of 
suing and being sued in a Circuit Court, but the rule 
as modified, in that regard, does not diminish the au- 
thority of those cases as precedents, to show that by 
the true construction of the judiciary act it requires 
that each of the plaintiffs, if the interest be joint, 
must be competent to sue each of the defendants in 
the Circuit Court to sustain the jurisdiction under 
the eleventh section of that act. Marshall v. Railroad, 
16 How. 325; Railroad v. Wheeler, 1 Black, 295; Draw- 
bridge Co. v. Shepherd, 20 How. 227; 8. C., 21 id. 112; 
Coal Co. v. Blatchford, 11 Wall. 172. 

Certain sums of money, it is alleged, in excess of 
what could properly be exacted by the defendant cor- 
porations, had been paid to those corporations by the 
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plaintiffs, and the corporation defendants refusing to 
refund the amount of such alleged excess the corpora- 
tion plaintiffs instituted an action at law, in the Su- 
preme Judicial Court of the State, against the corpo- 
ration defendants, to recover back the amount of the 
alleged overpayments. 

Patent rights, it seems, are owned by the three cor- 
poration defendants, for the exclusive privilege to con- 
struct, use and vend certain patented sewing machines, 
and the inference is that the corporation plaintiffs are 
or have been licensees of the corporation defendants. 
What the precise terms of the license are or were does 
not very satisfactorily appear, but it may be inferred 
that the plaintiffs covenanted to pay to the defend- 
ants a certain patent rent or tariff for the use of the 
patent right subject to be reduced in amount in case 
the defendants granted licenses to other parties at a 
lower rate, and the charge is that the defendants did 
grant licenses to others at a lower rate without making 
to the plaintiffs the stipulated reduction; that the cor- 
poration defendants have ever since exacted the higher 
patent fee or tariff in violation of the terms of the li- 
oense. 

Payments having been made the plaintiffs com- 
menced this suit to recover back the amount. They 
joined as defendants the Grover & Baker Sewing Ma- 
chine Company, which is a corporation established 
under the laws of Massachusetts; the Wheeler & Wil- 
son Manufacturing Company, which is a corporation 
established under the laws of Connecticut; and the 
Singer Manufacturing Company, which is a corpora- 
tion established under the laws of New York. Season- 
able appearance was entered by the company first 
named at the return term, and they filed an answer 
within the time required by the rules of the court. 
Neither of the other corporation defendants entered a 
general appearance at the return term, but the plain- 
tiffs caused an order of notice to issue to those corpo- 
rations respectively to appear at the next term of the 
court, and subsequently filed proof that the order of 
notice was duly served by publication. 

By the return of the marshal, it appears that per- 
sonal property of those respective corporations was 
attached on the original process, and the plaintiffs 
claim that by virtue of the attachment and the due 
service of the order of notice the State court acquired 
jurisdiction of all the parties. Subsequently, how- 
ever, both of the non-resident corporations appeared 
and, having obtained leave of the court for the pur- 
puse, filed their answers to the action, and on the same 
day they filed their several petitions for the removal 
of the cause for trial to the Circuit Court for that dis- 
trict. Each of the petitions was accompanied by an 
affidavit executed by the president of the company, 
and by a bond of the company in usual form as re- 
quired by law in such a case. Hearing was had and 
the State court refused to grant the prayer of the re- 
spective petitions, and directed that the parties should 
proceed to trial, to which rulings the defendants then 
and there excepted, and the verdict and judgment 
were for the plaintiffs. 

Exceptions were also taken by the defendants to the 
rulings of the court in the progress of the trial, and to 
certain instructions given by the court to the jury, but 
it will not be necessary to re-examine the exceptions 
taken during the trial, as the only question to be de- 
termined under this writ of error is whether the rul- 
ings of the court, in overruling the respective peti- 
tions for the removal of the cause into the Circuit 





Court and in directing that the parties should pro- 
ceed so trial in the State court, were or were not cor- 
rect. 

Circuit Courts do not derive their judicial power 
immediately from the constitution, as appears with 
sufficient explicitness from the constitution itself, as 
the first section of the third article provides that ‘‘ the 
judicial power of the United States shall be vested in 
one Supreme Court and in such inferior courts as the 
congress may from time to time ordain and establish.” 
Consequently the jurisdiction of the Circuit Court in 
every case must depend upon some act of congress, as 
it is clear that congress, inasmuch as it possesses the 
power to ordain and establish all courts inferior to the 
Supreme Court, may also define their jurisdiction. 
Courts created by statute can have no jurisdiction in 
controversies between party and party but such as the 
statute confers. Turner v. Bank, 4 Dall. 10; Sheldon 
v. Sill, 8 How. 448; McIntire v. Wood, 7 Cranch, 506; 
Kendall v. U. S., 12 Pet. 616. 

Congress, it may. be conceded, may confer such juris- 
diction upon the Circuit Courts as it may see fit, within 
the scope of the judicial power of the constitution, 
not vested in the Supreme Court, but as such tribunals 
are neither created by the constitution nor is their 
jurisdiction defined by that instrument, it follows that 
inasmuch as they are created by an act of congress it 
is necessary, in every attempt to define their power, to 
look to that source as the means of accomplishing that 
end. Cary v. Curtis, 3 How. 345. 

Federal judicial power, beyond all doubt, has its 
origin in the constitution, but the organization of the 
system and the distribution of the subjects of juris- 
diction among such inferior courts as congress may 
from time to time ordain and establish, within the 
scope of the judicial power, always have been, and of 
right must be, the work of the congress. 

Attempt is made in argument to maintain the right 
claimed by the defendants, to remove the cause for 
trial in this case from the State court where it was 
commenced into the Circuit Court, as being derived 
under the act of the 2d of March, 1867, which is en- 
titled ‘‘ An act to amend a prior act entitled ‘ An act 
for the removal of causes, in certain cases, from State 
courts.’ ”’ 

Reference will first be made to the prior act referred 
to in the title of the amendatory act, as the prior act 
followed the judiciary act in many respects, and, like 
that act, limits the right of removal to the alien de- 
fendant and the defendant who is a citizen of a State 
other than that in which the suit is brought. Subse- 
quent to those preliminary recitals it provides, in effect, 
that where the suit is commenced in the State court 
against an alien or by a citizen of the State against a 
citizen of another State, the non-resident defendant, 
or the alien defendant, as the case may be, may remove 
the cause from the State court into the Circuit Court, 
even though it appears that a cititizen of the State 
where the suit is brought is also a defendant, if the 


‘ suit, so far as it relates to the alien defendant or the 


non-resident defendant, was instituted and is prose- 
cuted for the purpose of restraining or enjoining such 
defendant; or if the suit is one which, so far as it re- 
spects such alien or non-resident defendant, can be 
finally determined without the presence of the other 
defendant or defendants as parties in the cause, then 
and in every such case the alien or non-resident de- 
fendant may, at any time before the trial or final hear- 
ing of the cause, file a petition for the removal of the 
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same, as against the petitioner, into the Circuit Court; 
but the provision in the same act also is, that such re- 
moval of the cause shall not be deemed to prejudice 
or take away the right of the plaintiff to proceed, at 
the same time, with the suit in the State court, if he 
shall see fit, against the other defendants. 14 Stats. at 
Large, 306. 

Remarks to show that the act referred to contains 
nothing to support the view that congress intended by 
it to depart from the essential principle embodied in 
the judiciary act are hardly necessary, as it is obvious 
that the language of the act does not empower any de- 
fendant, unless he be an alien or non-resident, to re- 
move the cause or to elect any other forum for the 
trial of the same than the one to which the suit is re- 
turnable, nor does it give any sanction whatever to the 
proposition that the resident defendant shall be com- 
pelled or permitted under any circumstances to go 
elsewhere to answer the suit. Defendants in certain 
cases may sever, after final judgment, for the purpose 
of prosecuting an appeal or writ of error, which is 
effected by a proceeding usually called summons and 
severance, which will enable one of several defend- 
ants, or any number less than the whole, to sue out a 
writ of error or take an appeal in a case where the 
other defendants or respondents refuse to join in the 
petition for the same. Williams v. Bank, 4 Wheat. 
414; Wilson’s Heirs v. Ins. Co., 12 Pet. 140; T'odd v. 
Daniel, 16 id. 521. 

Modes of effecting a severance among executors, so 
that less than the whole number may sue, were also 
known at common law, but in such a case it was neces- 
sary that such a proceeding should be perfected before 
the suit was instituted. 2 Wms. Ex’rs, 4th Am. ed. 
1186, note t; Goodyear v. Rubber Co., 2 Cliff. 368. 

By virtue of the provision under consideration, the 
alien defendant or the defendant who is a citizen of a 
State other than that in which the suit is brought is 
empowered, subject to the conditions specified, with- 
out any summons and severance, to remove the cause, 
as between him and the plaintiff, into the Circuit 
Court for trial, leaving the cause, as between the plain- 
tiff and the other defendants, to proceed in the State 
court where the suit was commenced, wholly unaf- 
fected by such removal, the only effect of the removal 
in such a case being to sever to that extent the defend- 
ants in the cause for the special purpose provided in 
the enactment, but the provision affords no support 
whatever to the theory set up by the defendants in the 
case before the court. Smith v. Rines, 2 Sumn. 338; 
Ward v. Edmonds, 1 Paine, 410; Sayles v. Ins. Co., 2 
Curt. 212; Hazzard v. Durant, 9 R. I. 608; Beardsley v. 
Torrey, 4 Wash. 286. 

Before the passage of that act no removal could be 
made in such a case, as some of the defendants are by 
that act supposed to be citizens of the State where the 
suit is brought, and all the courts, Federal and State, 
had uniformly decided that unless the cause was re- 
movable as to all the defendants it could not be re- 
moved at all, as the act of congress contained no pro- 
vision warranting any such proceeding as summons and 
severance for any purpose. Moffat v. Soley, 2 Paine, 


193; Bissel v. Horton, 3 Day, 281; Tuckerman v. Bige- 
low, 21 Law Rep. 208; Herndon v. Ridgway, 17 How. 
424; Railway Co. v. Whitton, 13 Wall. 289. 

Unlike the judiciary act, however, the alien defend- 
ant or the defendant who is a citizen of a State other 
than that in which the suit is brought may, under the 





“Act for the removal of causes in certain cases from 
State courts,’ have the cause removed, as to himself, 
subject to the condition that such severance or par- 
tial removal shall not prejudice or take away the right 
of the plaintiff to proceed, at the same time, with the 
suit in the State court as against the other defendants, 
showing that the right of removalis still confined to 
the alien and non-resident defendant, and that no re- 
moval of the cause as to any other defendant can be 
made under that enactment. 

Grant all that, still it is insisted by the defendants 
that the rulings of the State court in refusing to grant 
the prayers of their petitions and in directing that the 
parties should proceed to trial, was erroneous, as the 
petitions were filed under the later act of congress, 
which, as they contend, very much enlarges the right 
to remove causes from the State courts into the Cir- 
cuit Courts for trial. 

Important changes undoubtedly are made by that act 
in the law upon that subject, as it clearly extends the 
privilege to a non-resident plaintiff as well as to a non- 
resident defendant, subjecting both, however, toa new 
condition, wholly unknown in the prior acts of con- 
gress, vesting such a right in an alien defendant or in 
a defendant who was a citizen of a State other than 
that in which the suit is brought. Where a suit is now 
pending or may hereafter be brought in any State court 
in which there is controversy between a citizen of the 
State in which the suit is brought and a citizen of 
another State, such citizen of another State, whether 
he be plaintiff or defendant, if he will make and file in 
such State court an affidavit stating that he has reason 
to believe and does believe that, from prejudice or 
other local influence, he will not be able to obtain jus- 
tice in such State court, may, at any time before the 
final hearing or trial of the suit, file a petition in such 
State court for the removal of the suit into the next 
Circuit Court to be held in the district where the suit 
is pending. 

Aliens, it will be seen, are not included in the pro- 
vision, but the right to petition for the removal is ex- 
tended tothe non-resident plaintiff as well as to tho 
non-resident defendant, in a case where it appears that 
a resident defendant is sued by a non-resident plaintiff, 
as in such a case there is controversy between a citizen 
of the State in which the suit is brought and a citizen 
of another State, just as much as ,there is in a case 
where a resident plaintiff sues a non-resident defend- 
ant in his own district, the defendant being found 
within the same district, and served there with the 
original process. 

Under the judiciary act and the succeeding act for 
the removal of certain causes, the plaintiff, if he elected 
to commence his suit in a State court, whether he was 
resident or non-resident, was bound by his election, 
nor was it ever supposed that he could subsequently be 
permitted to remove the cause from the State court 
into the Circuit Court in ordinary circumstances, as 
neither of those acts of congress vest in the plaintiff 
any such right, nor do they contain any language to 
warrant the conclusion that congress ever intended to 
confer upon a plaintiff any such power. Non-resident 
defendants and alien defendants might cause such re- 
moval to be made, but under the judiciary act the 
condition was that such a defendant must file his peti- 
tion requesting such removal at the time he entered 
his appearance in such State court; which condition is 
relaxed in this act, so far as it respects non-resident 
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defendants and non-resident plaintiffs, and it is pro- 
vided that the right may be exercised “ at any time be- 
fore the final hearing or trial of the suit.” 

Viewed in the light of these suggestions it is clear 
that it is a mistake to suppose that the act will operate 
to limit the right conferred by the judiciary act, unless 
the court give it the broad construction assumed by 
the defendants, as it extends the right to a non-resi- 
dent plaintiff as well as toa non-resident defendant, 
and allows both to file the necessary petition at any 
time before the final hearing or trial of the suit, leav- 
ing the case of the alien defendant unaffected by any 
of its provisions. 

Mere regulation, such as requiring the cause of re- 
moval to be stated, and that the petition should be 
supported by an affidavit, is not sufficient change in the 
principle of the judiciary act to support the proposi- 
tion, as the great purpose of the new enactment is to 
extend the right to a non-resident plaintiff as well as 
to a non-resident defendant, and to enlarge the time 
within which the petition may be filed, leaving the 
alien defendant wholly unaffected by the new regula- 
tions. 

Apply these rules of construction to the three acts 
of congress referred to in this case, and it is clear that 
they will work out the following results: 1. Ina case 
where the suit is commenced by a plaintiff in the court 
of a State of which he is a citizen, against a defendant 
who is a citizen of another State, the defendant may 
remove the cause into the Circuit Court of that dis- 
trict for trial; 2. Where the plaintiff brings his suit 
in the court of a State, other that of which he is a 
citizen, against a defendant who is a citizen of the 
State where the suit is brought, the plaintiff may re- 
move the cause into the Circuit Court under the last- 
named act. Beery v. Irichi, 22 Gratt. 485. 

Suppose, however, the plaintiff brings his suit in the 
court of a State other than that of which either he or 
the defendant is a citizen, the defendant having been 
found therein and been duly served with the original 
process, then neither the plaintiff nor the defendant 
can remove the cause from the State court into the 
Circuit Court for trial under any existing act of con- 
gress, as in that case there is not controversy between 
a citizen of a State in which the suit is brought and a 
citizen of another State, nor is the suit one commenced 
by a citizen of a State in which the suit is brought 
against a citizen of another State, as the condition is as 
provided in the judiciary act. Both plaintiff and de- 
fendant being non-residents, the acts of congress make 
no provision for the removal of such a cause into the 
Circuit Court for trial. 

Unaffected as the judiciary act is by the latest of the 
three acts mentioned, the law still is that if the suit is 
commenced against an alien in a State court, he may 
file a petition for the removal of the same for trial into 
the next Circuit Court to be held in the district, at the 
time of entering his appearance in such State court. 
Non-resident defendants or alien defendants may also 
remove certain causes from a State court into a Circuit 
Court for trial, under the intermediate act of congress, 
as before explained. Where the suit is commenced in 
a State court against an alien, or by a citizen of the 
State in which the suit is brought against a citizen of 
another State, the non-resident defendant or the alien 
defendant, as the case may be, may remove the cause 
from the State court into the Circuit Court for trial, 
even though it appears that a citizen of the State 
where the suit is brought is also a defendant, if the 





suit, so far as it relates to the non-resident or alien de- 
fendant, was instituted and is prosecuted for the pur- 
pose of restraining or enjoining such defendant, or if 
the suit is one which, so far as it respects such de- 
fendant, can be finally determined without the pres- 
ence of the other defendants as parties in the cause. 

Considering the stringent conditions which are em- 
bodied in the last-named act, it is doubtful whether it 
will prove to be one of. much practical value, but as it 
remains in full force it cannot be properly overlooked 
in this investigation. 

Suggestion is made that it is a step in advance of the 
judiciary act, but the force of the suggestion is not 
perceived, as it makes no provision that any party 
shall go into the Circuit Court for trial except such as 
may go or be sent there under the twelfth section of 
the judiciary act. Divest that act of the feature which 
provides for the severance of the defendants and that 
which empowers the plaintiff to proceed with the suit 
in the State court as against the other defendants, and 
it is exactly the same as the corresponding feature of 
the judiciary act, except that it extends the time for 
filing the petition for the removal of the cause from 
the time the petitioner enters his appearance in the 
State court to the time of the trial or final hearing of 
the cause. 

Separately considered, the language employed in the 
the ‘‘act for the removal of causes in certain cases 
from the State courts” to describe the parties and the 
suit in which the alien defendant or the non-resident 
defendant muy remove the cause into the Circuit 
Court for trial, is identical with the language employed 
in the judiciary act, the two provisions differing only 
in the particulars heretofore sufficiently explained, 
showing that the well-established rule applies in con- 
struing the latter act, that the words and phrases, the 
meaning of which in a statute have been ascertained 
by judicial interpretation, are, when used in a subse- 
quent statute, to be understood in the same sense. 
Potter’s Dwarris, 274; Bac. Ab. Stat. I; Pennock v. 
Dialogue, 2 Pet. 18; Cathcart v. Robinson, 5 id. 280; 
McUool v. Smith, 1 Black. 469; Com. v. Hartwell, 3 
Gray, 450; Ruchamaboye v. Mottichmed, 32 Eng. L. & 
Eq. 84; Bogardus v. Trinity Church, 4 Sand. Ch. 633; 
Rigg v. Welton, 13 Ill. 15; Adams v. Field, 21 Vt. 256. 

Such a construction in the case supposed becomes a 
part of the law, as it is presumed that the legislature, 
in passing the latter law, knew what the judicial con- 
struction was which had been given to the words of the 
prior enactment. Support, therefore, to the theory 
put forth by the defendants cannot be derived either 
from the judiciary act or from the latter act, entitled 
“An act for the removal of causes in certain cases 
from State courts.’’ 14 Stat. at Large, 306. 

Admit that and still it is insisted by the defendants 
that they had the right to remove the cause from the 
State court under the act to amend the act called the 
removal act. 14 Stat. at Large, 559. 

Much stress is placed upon the particular language of 
that act, which is that ‘‘ When a suit is now pending or 
may hereafter be brought in any State court, in which 
there is a controversy between a citizen of the State in 
which the suit is brought and a citizen of another State.” 
Instead of that the corresponding language of the ju- 
diciary act is, ‘If a suit be commenced in any State 
court * * by acitizen of the State in which the suit 
is brought against a citizen of another State.” Differ- 
ent words are certainly employed in the two provis- 
ions, but it is difficult to see in what particular the 
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jurisdiction of the State court is lessened by the last 
act, or in what respect the difference of phraseology 
supports the theory of the defendants, as ‘‘a suit by a 
plaintiff against a defendant ” must mean substantially 
the same thing in the practical sense as “a suit in 
which there is controversy between the parties,’’ as 
each provision includes the word suit, which applies 
to any proceeding in a court of justice in which the 
plaintiff pursues his remedy to recover aright or claim. 
2 Bouv. Dic. 558; Weston v. Charleston, 2 Pet. 47; 1 
Curtis Com., § 73, p. 85; Webs. Dic. Suit. 

Indubitably they differ in this, that it is the defend- 
ant only who can remove the cause under the judiciary 
act, but the last-named act empowers the non-resident 
plaintiff, in a proper case, as well as the non-resident 
defendant, to exercise the same privilege, as in the 
former case, as well as in the latter, there is a suit 
pending in which there is controversy between a citi- 
zen of the State in which the suit is brought and a 
citizen of another State, and the express enactment is 
that in the case supposed ‘‘such citizen of another 
State, whether he be plaintiff or defendant,” if he will 
comply with the conditions stated, may, at any time 
before the final hearing or trial of the suit, file a peti- 
tion for the removal of the cause. Cook v. Bank, 1 
Lans. 502; Bryant v. Rich, 106 Mass. 191; Cook v. Bank, 
52 N. Y. 96. 

Real parties are only empowered to claim that right 
under either act, and it is equally clear that the right 
of the defendant cannot be defeated by joining with 
him a mere nominal party in the action. Dodge v. Per- 
kins, 4 Mason, 435; Rateaw. v. Bernard, 3 Blatchf. 245; 
Ward v. Aredondo, 1 Paine, 410; Wormley v. Wormley, 
7 Wheat. 451; 1 Custis Com., § 74. 

Special attention is also invited to the fact that the 
judicial power conferred by the constitution extends 
to controversies between citizens of different States, 
and the proposition is submitted in argument, that it 
would be competent for congress to pass a law empow- 
ering one of a number of plaintiffs, or one of a num- 
ber of defendants, to remove such a suit for trial from 
a State court into the Circuit Court for the same dis- 
trict, if it appeared that the petitioner, whether 
plaintiff or defendant, was a citizen of a State other 
than that in which the suit was brought, even though 
all the other plaintiffs or other defendants were citizens 
of the State in whose court the suit was pending; but 
the court is of the opinion that the question does not 
arise in this case, as the act of congress in question, in 
the judgment of the court, does not purport to confer 
any such right. 

Were it true that the Circuit Courts derive their ju- 
dicial power immediately from the provisions of the 
constitution, it might be necessary to examine that 
Proposition, but inasmuch as it is settled law that the 
jurisdiction of such courts depends upon the acts of 
congress passed for the purpose of defining their pow- 
ers and prescribing their duties, it is clear that no such 
question can arise in a case like the present, unless it 
first be ascertained that congress has passed an act pur- 
porting to confer the disputed power. Courts are dis- 
inclined to adopt a construction of an act of congress 
which would extend its operation beyond what is war- 
ranted by the constitution; but the suggestion that 
congress possesses the power to confer a new privilege 
is not a sufficient reason to induce the court to extend 
an existing enactment by construction, so as to em- 
brace the privilege, unless the words of the enactment 
are of a character to warrant the construction. 





Either,the non-resident plaintiff or non-resident de- 
fendant may remove the cause under the last-named 
act, provided all the plaintiffs or all the defendants 
join in the petition and all the party petitioning are 
non-residents, as required under the judiciary act; but 
it is a great mistake to suppose that any such right is 
conferred by that act, where one or more of the plain- 
tiffs or one or more of the petitioning defendants are 
citizens of the State in which the suit is pending, as 
the act is destitute of any language which can be prop- 
erly construed to confer any such right, unless all the 
plaintiffs or all the defendants are non-residents and 
join in the petition. Bryant v. Scott, 6 N. C. 392; Haz- 
ardv. Durant, 9 R. I. 609; Waggener v. Cheek, 2 Dill. 565; 
Case v. Douglas, 1 id. 299; Bixby v. Course, 8 Blatchf. 
73; Ex parte Andrews, 40 Ala. 648; Peters v. Peters, 41 
Geo. 251; Cook v. State Bank, 52 N. Y. 113. 

Two cases only, besides the opinion given in this 
same case in the Circuit Court, to wit: Johnson v. 
Monell, 1 Wool. 390; Sands v. Smith, 1 Dill. 290, are 
cited to support the assumed theory, neither of which 
necessarily involved any such question, and the rea- 
sons given for the conclusion by the learned circuit 
judge, on the motion to dismiss the case in the Circuit 
Court, are not satisfactory. Judgment affirmed. 

Miller and Bradley, JJ. — We dissent from the opin- 
ion of the court in this case, in reference to the con- 
struction of the act under consideration, and, for this 
reason, we dissent from the judgment. 

—— +e 
A WORD TO YOUNG MEN LOOKING TO THE 
BAR. 

When the avenues to honorable and lucrative employ- 
ments are so thronged with workers or aspirants, it 
really becomes a serious question to young men, as well 
as their parents or guardians, to determine what call- 
ing they shall adopt. Many it is true, lead to fortune 
and to fame, but it is equally true that they do not 
lead all, or even a majority in this enchanting road. 
The great company of travelers and pilgrims fail to 
reach the goal of their ambition. They start with 
bright hopes and commendable zeal, but by-and-by, 
from one cause or another, they lose heart or strength, 
grow weary or indifferent, and sink into the common 
mass of mankind who erect no monuments, and leave 
no inscriptions, and whose progressis only measured 
by its momentum or its numbers. 

It is also true, but strangely overlooked or ignored, 
that in almost every honest and useful calling, many 
rich and dazzling prizes are to be won. Now, while we 
are proud of the Bar and its mighty achievements, and 
would not by thought or word dim the lustre of its 
ancient and renowned escutcheon, we can neither for- 
get nor hide the fact, that but few attain eminence in 
wealth or fame. The great body never rise above the 
standard of mediocrity, and many fall below it. They do 
not achieve individual success. Sometimes it is their 
own fault. They have the talent, but not the indus- 
try, the energy or the business habits; they are merely 
common men, endowed with a good share of mental 
gift, but not enough to makea distinguished lawyer or 
statesman. They may be quick of apprehension, apt 
at some special study, or glib of tongue, and their am- 
bitious but injudicious parents or friends forthwith 
conclude that they will make great lawyers, and force 
them into a profession already crowded to the full 
and a great majority of whose members do not re- 
ceive in fees enough to support them comfortably, to 
say nothing of the handsome style in which successful 
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lawyers are supposed to live. Indeed they are often 
worse paid and no more respected, than men of much 
inferior acquirements in other pursuits; and how 
humiliating it often is to themselves, and sometimes 
to the profession also, to see them live on the profes- 
sional crumbs that fall from the table of their rich breth- 
ren. We frequently see men of education, of refine- 
ment and of good family, eking out an existence in 
shabby gentility, on an income not much greater than 
that of a day laborer, and much below that of a brick- 
layer. Nor is this all, or the worst; for, while pov- 
erty in itself is not degrading, the continual striving 
to keep up appearances which one’s circumstances do 
not warrant is. And no one can do so long without 
feeling demeaned in his own eyes, as well as in those 
of his neighbors. Now how different is it with the 
successful man in any calling. He suffers no humilia- 
tion; he keeps up no false appearance, he is simply 
what he seems, and is content with what he is. Now, 
why are there so many unfortunate failures in our 
profession? We have not time, and besides it would 
be aside from’our purpose, to account for them all. We 
may say, in no class or calling are all successful, and 
ours shares the common lot, But this general truth 
does not teach the practical lesson we wish to incul- 
cate. Sometimes ambitious parents force their son 
into one or other of the learned professions, because of 
their recognized respectability without duly consider- 
ing the special qualification that are essential to success 
therein; and forgetting that a failure here, will be the 
more humiliating as the aspiration was the higher. 
Indeed, many failures in these honored and honorable 
professions, would never have been failures at all, but 
great successes, in some of theless distinguished pur- 
suits of life, to which their talents were better suited. 
The coveted crown of success, is as often missed for 
want of adaptation for the special calling, as for want 
of general talent. In almost every mind will be found 
the indicia of its general bent or character. These 
should not be disregarded, for it is as difficult a task to 
row against the mental current, as the physical one. 

We would, then, earnestly counsel young men, who 
may have thought of the bar as a profession, to con- 
sider the matter well before they determine it finally. 
Let no false notion of honor or respectability seduce 
you from the path for which nature has fitted you. 
You may have talents, but to attain their highest 
development they must be cultivated in congenial soil. 
Your true honor and respectability will be found in 
following, not forcing the natural bent of your char- 
acter. Should you adopt the law and fail, remember 
your failure will be the more conspicuous and mortify- 
ing as your aspiration was the more ambitious. Remem- 
ber also, that while your special talents may not be such 
as to command success in the legal profession, they 
may be of such a character as to enable you to achieve 
complete success as a merchant, farmer, teacher, engi- 
neer or architect. And this may be said without 
implying that greater absolute talent is required in one 
calling than in another; but simply that special qualifi- 
cations are required for each and every one in order to 
insure success. But if you are conscious of possessing 
the necessary special gifts, such as sound judgment, 
quick apprehension, ready wit, invincible courage, and 
indomitable perseverence, for you there is no such word 
as fail. Boldly enter the lists, plunge into the fight, 
and win your crown. It isa noble field when knightly 
heroes do battle; and be sure you do no act that will 
ever tarnish your escutcheon. 








NOTES OF RECENT ENGLISH DECISIONS. 
BILL OF LADING. 

A bill of lading, in mentioning the freight pay- 
able for a cargo, did not use the ordinary words 
‘he or they paying freight for the same,’’ but, after 
giving the names of the consignees to whose order 
the cargo was to be delivered, employed the words 
“freight fur the said goods £4 5s. per ton of 20 cwt. 
net, delivered, with primage and average accustomed,” 
etc. 

Held, that the two forms of expression were in effect 
the same and constituted the ordinary condition that 
the goods were to be deliverable only on paying freight. 

Though freight may not be payable in respect of a 
man’s own goods conveyed in his own ship, it becomes 
so if he makes third persons, who have advanced him 
money, the consignees of those goods, and the goods 
are by the bill of lading deliverable to their order. 

T. & Co., who acted as the London bankers for Holm 
of Stockholm, consented to open a credit in his favor 
with merchants at Akyab for the purchase of “ rice for 
the English market shipped by vessels of my own, the 
‘ Java,’ etc., at, etc., f. 0. b.”” The rice was purchased, 
and shipped on board the ‘“‘ Java,’ and made delivera- 
ble to the order of T. & Co., who accepted bills to cover 
the purchase. The bill of lading was indorsed to them; 
it described the goods *‘to be delivered in like good 
order, etc., unto T. & Co., or their assigns; freight for 
the said goods £4 5s. per ton of 20 cwt. net, delivered, 
with primage and average accustomed.’’ While the 
“*Java’’ was on its voyage, Holm obtained advances 
from C. & Co., to whom he assigned the freight as se- 
curity. 

Held, that under these circumstances C. & Co. were 
entitled to the freight, and that T. & Co. were, like all 
other consignees of a cargo, liable to pay it under the 
terms of the bill of lading, although the cargo was, in 
fact, brought to England in Holm’s own vessel, the 
** Java.” 

The holder of a bill of lading cannot, as against the 
assignees of the freight, set off a debt due to them 
from the original owner of the goods, who was also 
the assignor of the freight. Weguelin v. Cellier, L. R., 
6H. L. Eng. & Ir. App. 286. 

COMPANY. 

1. M. consented, at the request of the secretary of 
the C. Company, to become the purchaser of shares in 
the W. Company. The shares were purchased by him 
for the C. Company, from which he received £15 for him- 
self. He never paid any thing for these shares, the 
money being paid by the C. Company, on whose be- 
half he had purchased them. M. executed transfers of 
the shares to the C. Company (at the written desire of 
the secretary of that company), and took no farther 
trouble in the matter. The C. Company was ordered 
to be woundup. The W. Company was wound up 
voluntarily, under the direction of the court. There 
were pecuniary transactions between the two compa- 
nies. The W. Company made a call on M. in respect 
of his shares. The shares were declared forfeited for 
non-payment of calls. M. afterward explained all that 
had been done, and the W. directors, in consideration 
of his transferring to them all his rights and interests 
in the shares, released him from all liability to them. 
M. took out a summons for the purpose of compelling 
the C. Company to indemnify him against any demands 
that might be made on him by, or on account of, the 
W. Company. 
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Held, that this was a mere case of trustee and cestui 
que trust, and that M. was entitled to the indemnity. 

Where a company is being voluntarily wound up 
under the authority of the court, the liquidators can- 
not recognize the release ‘of one of its contributories, 
declared by a deed of the directors, without first ob- 
taining the sanction of the court. Jamesv. May, L. R., 
6H. L. Eng. & Ir. App. 328. 

2. There were two companies, C. and W., the direct- 
ors of each of which entered into business arrange- 
ments with the other. The W. Company had six di- 
rectors. A deed was executed in February, 1865, by the 
sixth clause of which the W. directors agreed that 
three of the C. directors should at once become mem- 
bers of the W. board; that on certain events happen- 
ing a fourth director of the W. board was to be ap- 
pointed by the C. directors; and that then there should 
be no farther appointment of W. directors except with 
the sanction of the C. directors. 

Held, that this was illegal; that the stipulation af- 
fected the whole of the rest of the deed, and made it 
illegal and void. 

By other arrangements in the same deed the C. di- 
rectors undertook to do such works as the W. directors 
might appoint; to provide materials, to ‘‘ place”’ the 
shares of the W. Company, and all the paid-up calls of 
the W. Company were to be paid to the C. Company, 
which was to make all necessary payments for the W. 
Company (acting as its banker), to pay, for two years, 
seven per cent on the capital paid up by its sharehold- 
ers, to render accounts of works done, and to re- 
ceive thirty-five per cent on all moneys received and 
paid on account of the W. Company. 

Held, that the payment of the seven per cent, and 
that of the thirty-five per cent, were both illegal. 

The deed of February, 1865, was declared by another 
deed in May, 1866, to be canceled, except so far as any 
thing had been done under the former. 

Held, that as nothing was shown to have been done 
under the deed of February, 1865, except by some pay- 
ments of the seven per cent interest on the calls paid up, 
and by the receipt and payment of moneys, as to which 
the C. directors had really acted only in the character 
of bankers to the W. Company, there was no claim for 
the agreed commission. James v. Eve, L. R., 6H. L. 
Eng. & Ir. App. 335. 


DAMAGE FOR BREACH OF CONTRACT. 


Contract of sale: monthly deliveries : forbearance of 
vendor at request of vendee: statute of frauds (29 Car. 2, 
c. 3, s. 17).—The defendants in October, 1870, con- 
tracted to sell to the plaintiffs 2,000 tons of iron, “‘ de- 
livery iv monthly quantities (of 16634 tons) over 1871, 
or sooner if required,’’ payment by four months’ ac- 
ceptance from the 10th of the month following delivery. 
In January, 1871, 101 tons were delivered, but the plain- 
tiffs did not then demand the delivery of the balance 
of the monthly quantity. In February, 1871, and at 
several periods between that date and December, 1871, 
the plaintiffs requested the defendants to forbear from 
delivery of more iron under the contract, and the de- 
fendants accordingly only made partial deliveries dur- 
ing the several months of 1871, up to and including 
November. In December the plaintiffs required deliv- 
ery of the residue of the whole 2,000 tons, and, upon 
the defendants’ refusal, brought an action for non-de- 
livery. Held (by Kelly, C. B., and Pigott, B., Martin, 
B., dissenting), that the plaintiffs having themselves 
tequested the defendants to forbear from delivery dur- 





ing the several months of 1871, up to November, could 
not require delivery of the residue of the whole 2,000 
tons in December, and were therefore not entitled to 
recover. By Martin, B., first, that the original con- 
tract had not been put an end to by the plaintiffs’ ap- 
plication to the defendants not to deliver full monthly 
quantities between February and November, 1871, 
and that the defendants were bound to deliver the 
whole 2,000 tons under their contract; and secondly, 
that the proper measure of damages was the differ- 
ence between the contract and market pricesin De- 
cember, 1871, when the defendants refused to deliver 
the iron. Ogle v. Lord Vane, L. R., 2 Q. B. 275; 
L. R., 3 Q. B. 272, discussed; Tyers v. The Rose- 
dale & Ferryhill lron Company, limited, L. R., 7 Exch. 
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PENSION. 


Grant of ity: resolution not under seal: power to 
vary pension: Lee River Navigation Improvement Act 
(13 & 14 Vict., c. ix). — By the Lee River Navigation Im- 
provement Act, 1850, s. 76, it is enacted that ‘it shall 
be lawful for the trustees (of the River Lee) from 
time to time to pay and allow to any servant whose 
services may . . . no longer be required, such annuity 
or other allowance as .. . may in the judgment of the 
trustees be reasonable and proper, and the trustees 
may, from time to time, {pay and allow such annuity 
or allowance out of the moneys which may come to 
their hands,’”’ by virtue of certain recited acts and 
of that act. The trustees acting under this section, by 
resolution not under seal, granted to a retired servant 
an annuity of £300a year. Held, that the annuity so 
granted could not after the servant’s retirement be re- 
duced in amount. Marchant v. The Lee Conservancy 
Board, L. R., 7 Exch. 290. 





WILL. 


The word ‘“children’’ used in a will prima facie 
means legitimate children, and no other meaning can 
be given to it by any conjectural application of other 
words found in the will and supposed to show the tes- 
tator’s intention; there must be clear evidence of that 
intention in the will itself to establish another appli- 
cation of the word. 

There may be a gift to living illegitimate children as 
a class, if the words used by the testator clearly show 
that such children were intended to be the objects of 
his bounty. 

But whether any such gift to future illegitimate 
children can take effect, quere ? 

If there is a gift to ‘‘ children” as a class, the law, if 
there is nothing in the will clearly to show a contrary 
intention, will apply the gift to legitimate children 
only. 

A testator possessed of leasehold estates spoke in his 
will of J. C. as his “son-in-law,” and devised these 
estates to trustees for the use of his ‘‘ daughter Mary, 
the wife of J. C.,’’ for her life, for her sole and separate 
use, independent of the debts or control of ‘ her pres- 
ent or any after-taken husband,’’ and in several places 
in his will mentioned J. C. and his daughter Mary in the 
same terms. After her death, and if she made no spe- 


cific appointment, the trustees were to stand possessed 
of the leaseholds in trust for ‘the child if only one, 
orall the children if more than one, of my said daughter 
M.C.” ... ‘“butif there shall not be any child of my 
said daughter M. C.,’’ then over. There were children 
of the union of J. C. and Mary born and living before 
the testator’s decease, and treated by him as his grand- 
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children, but that union was not a lawful marriage, J. 
C. having been formerly the husband of Sarah Ann, 
the sister of Mary, and having (with the knowledge 
and assent of the testator) gone through the ceremony 
of marriage with Mary after Sarah Ann’s death. 

Held, that there was here a sufficient designation of 
the children of Mary as the intended objects of the 
testator’s bounty, and that his gift to them was valid. 
Hill v. Crook, L. R., 6 H. L. Eng. & Ir. App. 265. 

—+-——_. 
GIFTS TO ILLEGITIMATE CHILDREN. 

The limits of the application of the rule or maxim of 
law, ‘ Qui damnato coitu nascunter inter liberos non 
computentor,”’ have been defined, and to a great extent 
settled by a long series of recent cases, the general 
tendency of which, undoubtedly, is to admit illegiti- 
mate children to participate in the bounty of a donor 
or testator under expressions in a deed or will, or un- 
der extrinsic circumstances, which formerly would 
have been deemed inadequte for the purpose. From 
the decisions in Wilkinson v. Adam, 1 Ves. & B. 422, 
and Beachcroft v. Beachcroft, 1 Mad. 480—to go back 
no further — down to that in Occleston v. Fullalove, de- 
cided during the present week, this general tendency 
may be clearly traced. By the case of Crook v. Hill, 
24 L. T. Rep. N. S. 488, one of the most valuable of the 
series, and subsequent to our remarks (Law Times, 
vol]. 1, p. 495) on the decision therein by the lords jus- 
tices, affirmed by the honse of lords, two points were 
made clear: First, that though the intention to include 
illegitimate children must be inferrable with certainty, 
by that expression is meant only moral as distinguished 
from mathematical or metaphysical certainty, 7. e., in 
point of fact a certainty appearing as such to a judicial 
mind; and secondly, that though future illegitimate 
children might be capable of taking as a class under 
the gift, that circumstance would not, per se, be con- 
clusive against the admission of existing illegitimate 
children to participation. 

The recent case of Occleston v. Fullalove, decided by 
the lords justices in opposition to the lord chancellor, 
carries this tendency in favor of illegitimate children 
to a length which we believe will be a surprise in the 
profession. Occleston v. Fullalove was an appeal from 
a decision of the late Vice-Chancellor Wickens, which 
will be found reported 28 L. T. Rep. N. S. 615. It was 
elaborately argued before the full Court of Appeal in 
December last, and judgment, which had been re- 
served, was delivered on the 26th inst. The facts 
briefly stated were these: James Occleston, by his will 
of the 9th July, 1868, directed his trustees to pay a 
moiety of the rents and profits of his real and personal 
estate to his sister-in-law, Margaret Lewis, for life, 
and after her decease to stand possessed of a moiety 
of his said estates ‘‘for his reputed children, C. Oc- 
cleston and E. Occleston, and all other the children 
which he might have, or be reported to have, by the 
said Margaret Lewis, then born, or thereafter to be 
born,”’ at twenty-one or marriage. Margaret Lewis, 
with whom James Occleston had gone through the 
ceremony of marriage, was the sister of James Occles- 
ton’s deceased wife. At the date of the will the two 
children named were living, and a third child, with 
whom Margaret Lewis was then pregnant, was born 
afterward in the testator’s lifetime. The vice-chan- 
cellor following the view taken by Lord Romilly in 
Pratt v. Matthew, 22 Beav. 328, held that the child born 
after the date of the will was not entitled to partici- 
pate. 

















On the appeal the lord chancellor, while fully recog- 
nizing that an illegitimate child en ventre sa mere at 
the date of the will might have taken, if aptly de- 
scribed, considered that, as in the case of Pratt v. 
Matthew, the child in question was only described as 
one of the class of future reputed children, and was 
not a persona designata at all. That also, as far as we 
can gather, was the view of the lords justices. The 
real difficulty and the real importance of the case, 
therefore, centered on the question whether all the 
reputed illegitimate children of the testator who might 
have come into existence prior to the testator’s death 
could be allowed to participate. In other words, 
whether the date of the will orthe death of the testa- 
tor was the point of time to be regarded. The lord 
chancellor asserts that for the purpose of determining 
whether a devise or bequest in favor of illegitimate 
children contravenes public policy, the date of the will 
must be regarded. The lords justices say that the 
will being totally inoperative during the life of the 
testator, and its contents possibly or probably known 
to himself alone, no rule of public policy can be in- 
fringed, and that the will is of precisely the same 
force and effect as if it had been re-executed and re- 
attested at the last moment of the testator’s life, and 
that all the children who had then acquired the repu- 
tation of being the testator’s would be entitled. They 
admit agreeing with the lord chancellor that a provis- 
ion by deed in favor of future illegitimate children 
would be void, as tending to facilitate concubinage 
and the procreation of bastards, but deny that a pro- 
vision by will would have a similar tendency. They 
do not, however, appear to be able to adduce a single 
authority in which such a distinction has been acted 
on or even hinted at, which the decision of Lord Mac- 
clesfield in Metham v. I'he Duke of Devon (1 P. W. 529) 
seems entirely adverse. 

The conflicting judgments of the lord chancellor and 
his coadjutors will be read with great interest. That 
of the lord chancellor strikes us as being a clear, calm, 
and altogether admirable statement of the law on the 
subject. We say of the law, for we believe that the 
question raised in Occleston v. Fullalove, if carried be- 
fore the ultimate Court of Appeal, will be decided in 
accordance with the views of Lord Romilly, Vice- 
Chancellor Wickens and Lord Selborne. We hold that 
the law will not contemplate the procreation of future 
illegitimate children, or allow them, as such, to be the 
objects of bounty. 

We hold that on the expressions of the particular 
will and the surrounding circumstances, the testator 
intended a gift to illegitimate children who were repu- 
tably his; that, as Lord Colonsay says, it is impossible 
to provide for future illegitimate children as such “ by 
any form of words,” that the testator made the gift to 
his ‘‘ reputed children,” because of bis paternity, and 
because he was assured that they would not gain the 
reputation of being his children without being so in 
reality —such children being by reason of the affinity 
between himself and Margaret Lewis necessarily iile- 
gitimate; that a provision for such children by will 
differs only in degree and not in its essential nature 
from a gift by deed; that a testator sitting down to 
provide for future concubinage and its probable results, 
must be considered as doing so turpi animo, and con- 
templating— perhaps to some extent compounding 
with his own conscience for—a course of conduct 
which, if he chooses to contemplate, the law will not, 
but will do allin its power to discountenance. We hold, 
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however, that where a will is made in favor of a class 
of future children, it is a perverse mode of construc- 
tion to take the death of the testator as a standpoint, 
and then to read the will as if it had been re-executed 
or confirmed by codicil at the testator’s death, and by 
this process, ingenious, but as we think wholly unwar- 
ranted, to convert a gift to a class of future illegiti- 
mate children, who, as such, cannot take, into a gift 
to existing invividuals who can. For certain purposes 
no doubt a will is read as if executed at the death of 
the testator; this, however, is not one of them. In 
order to ascertain the intention of the testator as to the 
objects of his bounty, and the mode in which they are 
to receive it, the court has not merely to sit in the tes- 
tator’s chair for the purpose of ascertaining his inten- 
tion, but in so sitting must take its survey at the same 
point of time as the testator took his —i. e., at the 
date of his will, and not at any other time before or 
after. The opinion of the lord chancellor is fortified 
by the opinions of Lords Chelmsford and Colonsay in 
Crook v. Hill. No doubt, as Lord Justice James re- 
marks, the opinions were obiter dicta, but those learned 
lords would in all probability act on them if ever Oc- 
cleston v. Fullalove or a similar case presents itself for 
their decision.— Law Times. 





== =e. 
BOOK NOTICES. 


The Principles and Practice o a Juri mee. By 
Alfred Swaine a F. R.S., Fellow of the 
Royal College of P ysicians, yh on a Juris- 

rudence in Guy’s Hospital. Second Edition. Two 
olumes. Phila deblat’ Henry C. Lea; 1873. 


There is no writer on Medical Jurisprudence, either 
in England or America, who ranks higher as an au- 
thority than Dr. Taylor. His Manual of Medical Jur- 
isprudence, which we had occasion to notice recently, 
has reached the seventh edition in England, and has 
for years been regarded as a standard work in this 
country. The present treatise is an elaboration of the 
Manual, and discusses more in detail the subjects 
therein treated, together with many subjects not em- 
braced therein. While the recent edition of Wharton 
& Stille’s excellent work is much more thorough and 
full on the subjects of mental unsoundness and psycho- 
logical law, there is no treatise, either English or 
American, that can begin to equal this of Dr. Taylor 
on the subject of toxicology. Over two hundred and 
seventy pages are devoted to the subject, and the 
nature and effects of the various poisons, the evidence 
of poisoning, and the rules to be observed in investi- 
gating cases of poisoning, are treated with great full- 
ness and detail. The subject of wounds and personal 
injuries is also very thoroughly elaborated. One of 
the most valuable chapters is that on Blood-stains, in 
which is discussed the new methods of research for 
the detection of blood, including Spectral Analysis 
and the Guaiacum process. Criminal Abortion and 
Infanticide are also treated with considerable fullness. 

The chapters on medical evidence contain the best 
treatment of the subject that we have yet seen, and 
are worthy of the careful study of every physician. 
Physicians, as a rule, make execrable witnesses, owing 
partly to the fact, no doubt, that the ordinary training 
and practice of a physician do not, in reality, render 
him an expert on questions pertaining to medical juris- 
prudence, and partly, perhaps, to the inartificial man- 
ner in which they are too often handled by the ex- 
amining counsel by reason of his own ignorance of the 
subject-matter in hand. 





To both the legal profession and the medical profes- 
sion Dr. Taylor’s work will prove of the utmost value. 
It will enable the lawyer, having a case involving 
questions of forensic medicine, to get a deeper insight 
into them, and to understand them more thoroughly 
than will the ordinary treatises on medical juris- 
prudence; while the physician will be enabled by it to 
especially prepare himself in those branches of medical 
science likely to serve him in a judicial investigation. 


United States Pioet A Digest of Decisions of the various 
courts within the United States, from the earliest 
period to the year 1870; comprising all the American 
Recisions digested in thirty-one volumes of the United 
States Digest, with careful revision, and important 
additions. By Benjamin ~ ee Abbott. First Series, 
Vol. 1. Abandonment ment. Boston: Little, 

} & Company; 1874. 

This volume is the first of a series which will contain 
the entire body of adjudications of the American 
courts from the beginning of our judicial history to 
the year 1870. The basis of the series is the well- 
known United States Digest, the main body of which 
was issued over a quarter of a century ago, and the 
annual supplements, to which had reached the num- 
ber of twenty-five with the year 1870. Notwithstand- 
ing the conceded utility of that digest and its supple- 
ments, it was, and was felt to be, exceedingly inconven- 
ient to be compelled to examine twenty-six volumes 
for a view of any single subject. The time had come 
when the needs of the profession demanded that the 
entire work should be recast and the contents thereof 
arranged under one alphabet. The task was one of 
unusual magnitude in the field of law book publishing, 
and one that required peculiar ability and experience 
on the part of an editor. But sosoon as Messrs. Little, 
Brown & Company saw that the profession required a 
rearrangement of their old work, they set about it, 
and with great good judgment, secured the services, 
as editor, of Mr. Benjamin Vaughan Abbott, whose 
skill and experience in the matter of digest making 
the profession of the whole country knew and appre- 
ciated. 

It is proposed to include the substantial contents of 
the former thirty-one volumes, together with some 
volumes of American reports omitted therefrom, in 
ten volumes. This condensation is not to be secured 
by omission of cases, but by greater conciseness in 
statement and by use of smaller types and by larger 
volumes. Heavy-faced captions, to indicate the sub-" 
jects of paragraphs, have been introduced, and while 
the classification of the former work has been in the 
main followed, the geographic arrangement of de- 
cisions, followed in that work, has been abandoned 
(except as to questions of local law), and the principles 
have been arranged according to their logical connec- 
tion. This isa decided improvement, as we have never 
yet been able to discover any valid reason, either for a 
geographic or chronologic arrangement in a digest. 

The execution of this first volume is, in every respect, 
excellent. The points are as clearly stated as is con- 
sistent with the conciseness necessary. But we would 
suggest that a work like this, and unlike a State Digest, 
must, in most cases, take the place of the reports, as, 
to most of its users the State reports will not be acces- 
sible; it is, therefore, important that the points 
decided should be presented with considerable fullness. 
Ten volumes will hardly permit this, and we are, there- 
fore, inclined to believe that the compass of the work 
should be extended to fifteen volumes. That certainly 
would not be an unreasonable number of volumes for 
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a work of such magnitude and of such practical utility 
to the profession. Such a change in the plan would, 
of course, be deprecated by a certain class of lawyers, 
(and a very large class it is), who are constantly com- 
plaining of the number of law books published, and of 
the “burden to profession.’’ But we have no hesita- 
tion in saying that so far as the success of any work is 
concerned, their favor is of little value, since they 
belong, almost without exception, to that numerous 
legal band who seldom, if ever, buy a book. 
CORRESPONDENCE. 
CrncrinnatI, O., March 16, 1874. 

Editor Albany Law Journal: 

DEAR stR—The JOURNAL is usually so accurate, 
that it occasions surprise when the reverse is found in 
its remarks upon the law, as appears to me is clearly 
the case on page 168 of the current number when 
speaking of Fitch v. American Popular Life Inswrance 
Company, and where you state that a ‘‘ warranty could 
only be predicated of a material matter,’’ and thus 
dissenting from the correctness of the decision in the 
case in question. A warranty is ‘an agreement in the 
nature of a condition precedent, and like that must 
be strictly complied with.’’ May on Insurance, 160. 





ACCIDENT INSURANCE. 


In Tooley v. Railway Passenger Assurance Company, 
to be reported in 3 Bissell, Judge Drummond held, 
that under a clause in an accident insurance policy 
limiting the liability to an accident received by the 
defendant ‘‘ while actually traveling in a public con- 
veyance provided by common carriers, and in compli- 
ance with all rules and regulations of such carriers,” a 
recovery can be had for an accident happening while 
getting on or off the train. Nor is the insured bound 
to examine the time-card or ascertain all the minute 
connected with the management of trains, but only 
such rules as a general traveler might be presumed 
and ought to know. If he attempts to get ona train 
after it has reached his destination, he does so at his 
own risk. 

The reporter adds the following note: The company 
may be held liable for injuries sustained in alighting. 
Keller v. New York Central Railroad Company, 24 
How. Pr. 172; Pennsylvania Railroad Company v. 
Kilgore, 32 Penn. St. 292; Pennsylvania Railroad Com- 
pany v. Zebe, 33 id. 318; S. C., 37 id. 420; Fuller v. 
Naugatuck Railroad Company, 21 Conn. 557. Also for 
injuries in leaping from the train to avoid being car- 
ried by. Davis v. Chicago and Northwestern Railroad 
Company, 18 Wis. 175; Railroad Company v. Aspell, 23 





The materiality of the matter is of no co 
and the very object of a warranty is to preclude in- 
quiry into the materiality or immateriality of the 
statement. Ib. 161. In the light of all the authorities 
and definitions of warranty, the case referred to was 
properly decided, and I cannot but think that your 
remarks were inadvertently made. Had they been 
applied to representations no fault could be found, but 
the law of warranty is quite another matter. I ama 
constant reader of the JOURNAL, and find more satis- 
faction in perusing its pages than in those of any 
other like periodical published. 
Respectfully yours, 
J. Wm. JOHNSON. 

[We did not, perhaps, quite clearly convey our mean- 
ing in the passage referred to by our correspondent. 
We concede that the decision in the Fitch case is sup- 
ported by some very respectable authorities, but we 
do not believe that it is right or just, and, therefore 
we do not believe it is law, for an excellent authority 
assures us that ‘‘ where we find right and justice, we 
generally find the law walking side by side with them.” 

Ep. A. L. J.] 


we 
a 


NOTES AND QUERIES. 


Mr. Eprror— Will you, or some of your correspon- 
dents learned in the law, answer the following: 

A owned an undivided half interest in a lot and 
hnilding; B owned an undivided quarter interest, and 
also the equity of redemption of the other undivided 
quarter interest, subject to a $500 mortgage interest. 
C owned the mortgage. A and B, as partners, owned 
the machinery and fixtures in said building. A, Band 





C wished to insure, and a policy was taken in the firm’ 


name of A and B for $2,000; $1,000 on the realty and 
$1,000 on the machinery and fixtures, C paying the pre- 
mium on $500 and A and B paying the premium on 
$1,500. The land and building, before the fire, were 
worth $2,000; after the fire, $1,000. A total loss of 
building, machinery and fixtures happens; the $2,000 
is deposited. What sum is A, Band C each to have 


out of it? 
STUDENT. 





Penn. St. 147. An accident happening to the assured 
while stepping from the carriage at his place of desti- 
nation is within the policy. Theobold v. Railway Pas- 
senger Assurance Co., 10 Exch. 44. The company may 
be liable, though the assured fell between the cars 
when attempting to get on them while in motion. 
Schneider v. Provident Life Insurance Co., 24 Wis. 28. 
The New York Court of Appeals have recently decided 
that an accident policy insuring against personal injury, 
‘““when caused by any accident while traveling by 
public or private conveyances provided for the trans- 
portation of passengers,’’ covers an accident happening 
from falling upon a slippery sidewalk, while walking 
from the steamboat landing to the railway station, 
that being the usual route, and she so walking in the 
actual prosecution of her journey; and the fact that 
there were hacks at the landing, by which she might 
have ridden, does not affect the question. Northrup v. 
Railway Passenger Assurance Company, 43 N. Y. 516, 
reversing same case in the Supreme Court reported in 
2 Lans. 166. 





COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on Tuesday, the 24th inst. : 

Judgments affirmed with costs—Kiah v. Grenier; 
Joslin v. Cowee; Piper v. New York Central and Hud- 
son River R. R. Co.; Tallman v. Bresler; Gleodell v. 
Thomson; Coffin v. New York Central R. R. Co.; 
Peabody v. Speyers; Hoff v. Tobey; Robinson v. Phil- 
lips. —— Judgments reversed and new trial granted, 
costs to abide event—Jackson v. Littell; Ormsby v. 
The Vermont Copper Mining Company ; Coughtry v.The 
Globe Woolen Company ; Clancy v. Byrne; Chapman v. 
Rose; Collins v. Hasbrouck ; Rollett v. Long. —— Order 
of General Term affirmed and judgment absolute for 
respondent on appellant’s stipulation; judgment to 
be settled by Johnson, J. —Sitterley v. Geswig, Jr. — 
Order of General Term reversed and judgment at 
Special Term affirmed with costs — Geswig, Jr., v. Sit- 
terley. —-Judgment reversed and complaint dis- 
missed with costs to appellant — Wolfe v. Burke. —— 
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Orders of General Term affirmed without costs to 
either party in this court—In the matter of the Com- 
missioners of the Washington Park of the city of Al- 
bany to discontinue, etc., proceedings had to condemn 
lands, etc. —— Judgment affirmed — Weed v. The Peo- 
ple. ——Judgment reversed and new trial granted — 
Donahue v. The People. ——Judgment of General 
Term reversed and judgment of Special Term modi- 
fied, so that the plaintiff shall pay to Haws his costs of 
the action, to be taxed, and as thus modified judgment 
affirmed, without costs to either party in this court — 
The New York and Harlem R. R. Co. v. Haws. — 
Judgment and orders of General Term and Special 
Term reversed, with directions that the relator be dis- 
charged— The People ex rel. Lawrence v. Brady.—— 
Order affirmed so far as it directs that the assignee ac- 
count, and reversed so far as it refers to a referee to 
take the account, without prejudice to the right of the 
petitioner to apply for further order as to accounting, 
without cost to either party in this court — In the mat- 
ter of the accounting of James Morgan, assignee, etc. 
— Judgment and order of General Term reversed and 
judgment on report of referee modified so as to re- 
duce the recovery, if the possession of the property is not 
obtained, to the amount due upon the mortgage for prin- 
cipal and interest, and as modified affirmed without 
costs to either party in this court — Yates v. Olmstead. 
— Motion for re-argument denied, with costs — Len- 
non v. The Mayor, etc., of New York.—— Orders af- 
firmed with costs—In the matter of the petition of 
John J. Astor to vacate an assessment. —— Appeal dis- 
missed with costs— Brinkley v. Brinkley. 


——__——_———— 
NOTES. 


The late Lord Westbury was unrivaled for his 
power of deriding and construing the wills of stupid, 
crotchety or incomprehensible testators ; but, like many 
great lawyers who have gone before him, he left, by 
way of legacy to the Court of Chancery, a will which 
is found, on examination, to be, beyond measure, unin- 
telligible. The Master of the Rolls was recently called 
upon, for the third time, te construe a passage in said 
will, in connection with a memorandum drawn by the 
same hand, and he declared them to be more difficult 
of construction than any documents he had ever seen. 


The following are the recent law works published in 
England: Maynes’ Treatise on Damages, second 
edition, by Lumley Smith; A Treatise on the Law of 
Carriers, by J. H. Balfour Browne; Winslow’s Manual 
of Lunacy; The Law of Trade-marks, by H. Ludlow 
and H. Jenkyns; A Collection of Reports of Celebrated 
Trials, Civil and Criminal, by William Otter Woodall; 
Law and Practice of Bankruptcy, by Registrars Roche 
and Hazlitt, second edition; The Commentaries of 
Gaius and the Rules of Ulpian translated, with notes, by 
J.T. Abdy and Bryan Walker. 


The New York Law Institute has issued a catalogue 
of its library, embracing matter that renders it of 
general interest and utility to the profession. Aside 
from the matters pertaining exclusively to the Law 
Institute, it contains a catalogue of authors, compilers, 
etc., with date of issue, number of volumes, etc.; 
chronological lists of the reports of the United States 
courts, and of the several State courts, of the English, 
Trish, Scottish, Canadian and Indian reports; also 
of the digests, codes, compilations, revised statutes, 





leading cases, trials, etc., of America and Europe: 
table of the British regnal years, with explanatory 
notes; the title, number of volumes, size, place and 
period of publication of the various American and 
British law periodicals whose publication ceased prior 
to the year 1873; the title, number of volumes, size, 
place, term and period of publication of the American 
and: British law periodicals in existence during the 
year 1873; tables exhibiting the corresponding volumes 
of the original English reports to those in the Ameri- 
can reprints, known as the English Common Law 
Reports, English Chancery Reports, etc.; seventy 
pages of abbreviations used in reference to American 
and British law reports and in Roman law citations, 
and an index to subjects of: very nearly two hundred 
octavo pages, in which are grouped, under the various 
titles aud sub-titles of the law, the treatises, digests of 
decisions, collections of cases, law periodicals, trials, 
reports of cases, etc., relating to the same, with the 
classification as to authors into American, British and 
Continental, and the designation, by means of italics, 
of the name of the author, compiler, etc., whose work, 
or its most recent edition, has been issued during or 
since the year 1869. 
—_———____@ 


LEGAL NEWS. 


The roll of Alumni of William and Mary College of 
Virginia, embraces twenty-five judges of the higher 
courts of Virginia; thirteen United States Judges, of 
whom one, John Marshall, was Chief Justice; besides 
chancellors, attorney-generals, etc., without number. 


In The Oil Creek, etc., R. R. Co. v. Clark (to appear 
in 22 P. T. Smith), the supreme court of Pennsylvania 
affirmed the doctrine, that on a ticket from one point 
to another the passenger has not the right to stop off 
and resume his trip on another train. This doctrine 
is becoming pretty thoroughly settled. 


The Vermont supreme court has recently given a 
decision to the effect that towns must make the high- 
ways wide enough for two teams to pass easily, al- 
though one of them may occupy the middle of the 
roadway. A wagon, in attempting to pass another 
that did not turn out, was injured, and, in a suit 
against the town, the plaintiff recovered damages. 

——__+-—___ ' 

GENERAL STATUTES OF THE STATE OF 

NEW YORK, 


PASssED AT THE 97TH SxssIon, 1874. 


CHAP. 4. 

Aw Act to authorize the extension of the time for the 
collection of taxes in the several towns and certain 
cities of the State. 

PASssED January 30, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Secrion 1. If any collector or receiver of taxes, in 
any town of this state, shall, within the time required 
by his warrant, pay over all moneys collected by him, 
and shall renew his bond as is herein provided, the 
time for the collection of taxes and for making return 
thereof by him shall be and is hereby extended to the 
thirty-first day of March, eighteen hundred and sev- 
enty-four. Such bond shall be renewed, with suck 
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sureties, as in any town shall be approved by the super- 
visor thereof, or, in case of his absence or inability to 
act, by the town clerk thereof. The penalty thereof, in 
any case, shall be double the about of taxes in that case 
remaining uncollected. The bond shall be approved, in 
writing, and filed in the same manner as the original 
bond is required by law to be filed, and have all the effect 
of a collector’s or receiver’s bond. A copy of the bond, 
and the approval thereof, shall, within fifteen days 
after the passage of this act, be delivered to the county 
treasurer of the county in which said town is. 

§ 2. It shall be the duty of the secretary of State, im- 
mediately after this act, to cause it to be printed upon 
slips of paper, and deliver to each county treasurer a 
sufficient number thereof to supply one copy to each 
collector or receiver of taxes in said county, and it shall 
be the duty of said county treasurer to deliver one copy 
thereof to each collector or receiver of taxes in his 
county. All the provisions of this act shall apply to 
the receiver of taxes and assessments of the town of 
Saratoga Springs, and the cities of Auburn and Elmira. 

§ 3. This act shall not extend to any city in the State 
of New York, except as herein otherwise provided. 

§ 4. This act shall take effect immediately. 


CHAP. 9. 

Aw Act to amend chapter seventy-four of the laws 
of eighteen hundred and seventy, in reference to 
the records of Surrogates’ Courts. 

PassED Fobruary 6, 1874. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. Section two of chapter seventy-four of 
the laws of eighteen hundred and seventy is hereby 
amended so as to read as follows: 

§ 2. For greater certainty, and to avoid all doubt, it 
is hereby declared to be lawful for any surrogate, or 
officer acting as such, hereafter. in like manner and 
under like circumstances, in his own name, to sign, 
certify and complete all unfinished records of wills, 
and of proofs and examinations taken by and before 
his predecessor in office; also all records of letters 
testamentary, administration or guardianship, adding 
to his signature the date of so doing, and which shall 
have the like effect as if such predecessor had signed 
the same. 

§ 2. This act shall take effect immediately. 


Cuap. 12. 
Aw Act relating to animals. 

PassED February 1, 1824; three-fifths being present. 

The People of the State of New York, represented tn 
Senate and Assembly, do enact as follows: 

Section 1. Every person who shall willfully set on 
foot, or instigate, or move to, or carry on, or promote, 
or engage in, or do any act toward the furtherance of 
any act of cruelty to any animal, shall be guilty of a 
misdemeanor. 

§ 2. All agents of the American Society for the Pre- 
vention of Cruelty to Animals shall have all the powers 
now conferred on them bylaw. Any person who shall 
falsely represent or personate an officer, agent or mem- 
ber of said society shall be guilty of a misdemeanor. 

§3. Any officer, agent or member of said society 
may lawfully interfere to prevent the perpetration of 
any act of cruelty upon any animal in his presence. 





ee 


Any person who shall interfere with or obstruct any 
such officer, agent or member, in the discharge of his 
duty, shall be guilty of a misdemeanor. 

§4. Any agent or officer of said society may lawfully 
destroy, or cause to be destroyed, any animal found 
abandoned and not properly cared for, appearing, in 
the judgment of two reputable citizens called by him 
to view the same in his presence, to be glandered, in- 
jured, or diseased past recovery for any useful purpose. 

§ 5. When any person arrested is, at the time of such 
arrest, in charge of any vehicle drawn by or containing 
any animal, any agent of said society may take charge 
of such animal, and of such vehicle aud its contents, 
and deposit the same in a safe place of custody, or de- 
liver the same into the possession of the police or 
sheriff of the county or place wherein such arrest was 
made, who shall thereupon assume the custody thereof. 

§ 6. All fines, penalties and forfeitures imposed and 
cellected in any county in this State, under the pro- 
visions of every act passed, or which may be passed, 
relating to or in anywise affecting animals, except 
where otherwise provided, shall inure to said society 
in aid of the purpose for which it was incorporated. 
And no injunction shall be granted against said society, 
or any of its officers or agents, except upon motion, 
after due notice and hearing thereof. 

§7. Upon complaint, under oath or affirmation, to any 
magistrate authorized to issue warrants in criminal 
cases, that the complainant has just and reasonable 
cause to suspect that any of the provisions of law 
relating to, or in anywise affecting, animals are being, 
or are about to be, violated, in any particular building 
or place, such magistrate shall immediately issue and 
deliver a warrant to any person authorized by law to 
make arrests for such offenses, authorizing him to 
enter and search such building or place, and to arrest 
any person there present found violating any of said 
laws, and to bring such person before the nearest mag- 
istrate of competent jurisdiction, to be dealt with 
according to law. 

§ 8. In this act, and in every law of this State passed, 
or which may be passed, relating to or affecting ani- 
mals, the singular shall include the plural; the words 
“animal” or “dumb animal” shall be held to include 
every living creature; the words “torture,” ‘ tor- 
ment,” or “‘cruelty,’’ shall be held to include every 
act, omission, or neglect, whereby unjustifiable physi- 
cal pain, suffering, or death is caused or permitted; 
and the words “owner” and ‘“person”’ shall be held 
to include corporations as well as individuals. But 
nothing in this act shall be construed as prohibiting 
the shooting of birds for the purposes of human food. 

§ 9. This act shall take effect immediately. 

See Laws 1866, ch. 682; Laws 1867, ch. 375; also “ The 
forse Cases,” 15 Abb. Pr. (N. 8.) 61;, People v. 
Tinadale, 10 Abb. Pr. (N. 8.) 374. , 


Cuap. 15. , 


Aw Act to amend section ten of chapter two hundred 
and fifty-four of the laws of eighteen hundred and 
forty-seven, entitled ‘‘An act concerning the laws, 
journals and documents of the legislature.” 


PasseED February 13, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SEcTION 1. The fourth subdivision of section ten of 
chapter two hundred and fifty-four of the laws of 
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eighteen hundred and forty-seven, entitled “An act 
concerning the laws, journals and documents of the 
legislature,’”’ is hereby amended so as to read as 
follows: 

4. To each of the following officers, namely, town- 
clerks, for the use of their respective towns, district 
attorneys, to be delivered to their successors in office, 
supervisors’ clerks, for the use of the board of super- 
visors, and surrogates, for the use of the surrogates’ 
courts, and to the mayors of the several cities for the 
use of said cities, one copy of the laws without the 
journals 

§2. This act shall take effect immediately. 


See 3 Stat. at Large, 61. 


_ CHAP. 22. 


Aw Act to repeal chapter five hundred and ninety- 
eight of the laws of eighteen hundred and seventy- 
two, entitled ‘‘An act for the better preservation of 
horse records.” 

PassED February 20, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SecTIoN 1. Chapter five hundred and ninety-eight 
of the laws of eighteen hundred and seventy-two, en- 
titled ‘-An act for the better preservation of horse 
records,’’ passed May eight, eighteen hundred and 
seventy-two, is hereby repealed. 

§2. This act shall take effect immediately. 

See Gen. Stat. 1872, 135. 


CuHap. 26. 


An Act authorizing the formation of corporations to 
secure camp grounds and other property connected 
therewith for the use of the Methodist Episcopal 
church. 


PassED February 20, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. The presiding elder of any district, or 
the presiding elders of any number of districts, and a 
majority of the district stewards of any district or 
districts, appointed according to the discipline of the 
Methodist Episcopal church, residing in any ecclesias- 
tical district or districts in this State erected by an 
annual conference of said church as a presiding elder’s 
district or districts, may make, sign and acknowledge, 
before some officer competent to take the acknowledg- 
ment of deeds, and file in the office of the clerk of 
any county, in such district or districts, and a duplicate 
thereof in the office of the Secretary of State, a certifi- 
cate in writing, in which shall be stated the corporate 
name of said corporation, the names, residences and 
Official relation to the district of the person signing 
such certificate, the number of trustees, not less than 
three nor more than nine, who shall manage the pro- 
perty and affairs of said corporation for the first year, 
and their names; and in which certificate it shall be 
further stated, in substance, that the object of such 
corporation is to secure the benefits of this act. 

§2. The district stewards of any presiding elder’s 
district, at their annual meeting, may appoint, from 
time time, trustees for any such corporation within 
their district, to supply the places of those whuse 
terms of office shall expire, and to fill any vacancies in 








the number of such trustees. And when two or more 
districts join in such corporation, then the district 
stewards of each district, at théir annual meeting, 
may appoint their equal portion of said trustees; 
but in case the number of trustees cannot be equally 
divided between the districts, then the district in 
which the camp ground is located may appoint such 
trustee. 

§3. When such certificate shall be filed, as aforesaid, 
the persons who shall have made, signed and ackvowl- 
edged the same, and their successors shall be and be- 
come a body politic and corporate, by the name stated 
in such certificate; and such corporation shal] have 
succession, and possess the general powers conferred 
on corporations by the eighteenth chapter of the first 
part of the Revised Statutes of this State; and shall 
also have power to take, by gift, grant or purchase, any 
estate, real or personal, the annual income of which 
shall not exceed twenty-five thousand dollars, for the 
use of the authorities of the Methodist Episcopal 
church, representing said district or districts, as a camp 
ground for camp meetiug purposes; and from time to 
time to sell and convey the same, and to re-invest the 
proceeds thereof for a like purpose, as the trustees of 
such corporation, with the approval of the annual con- 
ference having jurisdiction over the district or dis- 
tricts, may direct. And all the provisions of article 
seven, title eight, chapter twenty, part first of the 
Revised Statates of this State, entitled ‘of the dis- 
turbance of religious meetings,” shall apply to religious 
meetings held in pursuance of this act, in accordance 
with the usages of said Methodist Episcopal church. 
And the trustees of any such camp ground appointed 
according to the provisions of this act, and for the pur- 
pose named in this act, and their successors in office, 
are hereby clothed with the same powers as are con- 
ferred upon peace officers in and by said article seven. 

§4. Any real estate heretofore conveyed for camp 
meeting purposes may be conveyed, by the trustees 
holding the title thereof, to a corporation formed as 
aforesaid, whereupon the title thereto shall vest in 
such corporation for the purpose defined in this act. 

§5. Districts may unite with such corporation by 
conforming to this act and appending their certificates 
to the original ones. 

§ 6. This act shall take effect immediately. 


CuHap. 33. 


An Act to amend section one of chapter three hundred 
and eighty-one of the laws of eighteen hundred and 
seventy-three, entitled ‘‘ An act for the preservation 
of fish in waters lying within or bordering upon the 
counties of Schuyler, Steuben, Chemung, Seneca, 
Yates and Ontario,” passed May first, eighteen hun- 
dred and seventy-three. 


PassED February 27, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section first of chapter three hundred 
and eighty-one of the session laws of one thousand 
eight hundred and seventy-three is hereby amended 
so as to read as follows: 

§1. No person shall take, procure or catch, or assist 
in taking, procuring or catching, with or by any means 
or device whatever, except hook and line, any fish of 
any kind, except minnows for bait, which may be 
taken with a small net, and except white fish, suckers, 
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cat-fish and eels, which may be taken with the spear, 
in Honeoye, Seneca, Cayuga or Canandaigua lakes, 
or in any inlet, outlet or canal running into or out 
of said lakes, or in any rivers, lakes or streams wholly 
or partly in the counties of Schuyler, Steuben, Seneca, 
Chemung, Yates, Tompkins or Ontario, or either of 
them, within ten years from and after the passage 
of this act. 

§2. All parts of the section above amended incon- 
sistent with the said section as amended are hereby 
repealed. 

§ 3. This act shall take effect immediately. 


Cuap. 35. 


Aw Act to amend chapter three hundred and sixty- 
eight of the laws of eighteen hundred and sixty-five, 
entitled ‘‘An act for the incorporation of societies or 
clubs for certain social and recreative purposes.”’ 


PassED February 27, 1874. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Srcrron 1. The second section of chapter three hun- 
dred and sixty-eight of the laws of eighteen hundred 
and sixty-five, entitled ‘An act for the incorporation 
of societies or clubs for certain social and recreative 
purposes,”’ is hereby amended so as to read as follows: 

§ 2. Upon filing acertlficate, as aforesaid, the persons 
who shall have signed and acknowledged such certifi- 
cate, and their associates and successors, shall there- 
upon, by virtue of this act, be a body politic and 
corporate, by the name stated in such certificate, and 
by that name they and their successors shall have suc- 
cession, and shall be persons in law capable of suing 
and being sued; and they and their successors may 
have and use a common seal, and the same may be 
altered and changed at pleasure; and they and their 
successors, by their corporate name, shall in law be 
capable of taking, receiving, purchasing and holding 
real estate, for the pu1 poses of their incorporation, and 
for no other purpose, to an amount not exceeding the 
sum of five hundred thousand dollars in value, and 
personal estate for like puurposes to an amount not 
exceeding the sum of one hundred and fifty thousand 
dollars in value; but the clear annual income of such 
real and personal estate shall not exceed the sum of 
fifty thousand dollars; to make by-laws for the man- 
agement of its affairs, not inconsistent with the con- 
stitution and laws of this State or of the United 
States; to elect and appoint the officers and agents of 
such society, for the management of its business, and 
to allow them a suitable compensation. 

§2. This act shall take effect immediately. 


CHAP. 37. 


Aw Act supplementary to an act entitled ‘ An act to 
provide for the incorporation of religious societies,” 
passed April fifth, eighteen hundred and thirteen, 
and the several acts amendatory thereof. 


PAssED February 27, 1874. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Srctron 1. Any two religious corporations incorpo- 
rated under the provisions of the third section of the 
act entitled ‘“‘ An act to provide for the incorporation 
of religious societies,’’ passed April fifth, eighteen hun- 





dred and thirteen, and the several acts amendatory 
theseof, or supplemental thereto, are hereby author- 
ized to unite and consolidate themselves into a single 
corporation in the manner following. 

Seo laws 1813, ch. 60; Laws 1865, ch. 414; Laws 1863, 


§2. The said two corporations may enter into an 
agreement, under their respective corporate seals, for 
the union and consolidation of the said corporations, 
setting forth the terms and conditions thereof, the 
name of the proposed new corporation, the names of 
the persons who shall be its churchwardens and ves- 
trymen, minister, elders and deacons or trustees, or 
other officers, as the case may be, until the first annual 
election of the proposed new corporation, and fixing 
the day of its annual election. 

§ 3. Each of the said corporations may make its sep- 
arate petition to the supreme court for an order for 
such union and consolidation, setting forth, in such 
petition, the reasons for such union and consolidation, 
the agreement made pursuant to the second section of 
this act, all its property, real and personal, all its debts 
and liabilities, and the amount und sources of its an- 
nual income. 

§ 4. A meeting of each of said two corporations to 
consider and act upon the proposed union and con- 
solidation, and the agreement and petition therefor, 
shall be called, by a notice given in the same manner 
and for the same length of time as is provided for 
notices of election of trustees in the said third section 
of the act hereby amended; and, in case the proposed 
union and consolidation, and the agreement and peti- 
tion therefor, shall receive the approval of three- 
fourths of the persons entitled to vote at an election 
of trustees of each of the two corporations assembled 
at such meeting, or at an adjourned meeting or a sub- 
sequent meeting called in like manner, then, and not 
otherwise, the proposed union and consolidation may 
be proceded with, and the petition presented to the 
court. 

§ 5. Upon such petitions from each of such corpora- 
tions so proposing to be united and consolidated, and 
upon the said agreement, and the proceedings of the 
meetings prescribed in the fourth section, satisfac- 
torily proved or certified, the supreme court may, in 
case it shall deem it proper, make an order for the 
union and consolidation of such corporations, deter- 
mining all the terms, conditions and provisions thereof. 
All parties interested therein may be heard on such 
petition. 

§ 6. When such order is made and entered, accord- 
ing to the practice of the court, the said two corpora- 
tions shall be united and consolidated into one cor- 
poration by the name designated in the order, and it 
shall have all the rights and powers, and be subject to 
all the obligations of religious corporations under the 
act to which this is supplementary, and the acts 
amendatory thereof and supplementary thereto. 

§ 7. And thereupon all the estate, rights and pro- 
perty, of whatsoever nature, belonging to either of 
said two corporations shall, without further act or 
deed, be vested in and transferred to the new corpora- 
tion as effectually as they were vested in or belonged 
to the former corporations, and the said new corpora- 
tion shal! be liable for all the debts and liabilities of 
the former corporations in the same manner and as 
effectually as if said debts or liabilities had been con- 
tracted or incurred by it. 

§8. This act shall take effect immediately. 
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LIFE INSURANCE LAW AND LEGISLATION, 


Some remarks made by us upon the recent decision 
of our supreme court in the case of Fitch v. American 
Popular Life Insurance Co. seem to have been mis- 
understood in certain quarters. It was held in that 
case that a policy of insurance was avoided by the 
breach of a warranty upon an immaterial matter as 
effectually as if the warranty had been on a point 
material to the risk. This, we said, cannot be law. 
We did not mean to say that it has not been fre- 
quently, perhaps almost uniformly, so decided. But 
we mean that it is not Jaw, for allthat. A great many 
things have been for years decided that were not law, 
and we have lived to see a good many of them finally 
held not to be law, and we expect to live to see this 
absurd doctrine of warranties overturned. If it is 
not, the life insurance companies, after a few more 
years of practice in trickery and trap setting, will 
have things pretty much their own way, and all that the 
courts will be good for in their cases will be to spring 
the traps. 

Let us look at this doctrine of warranties for a mo- 
ment. A man applies for a life policy, and is asked 
by the company if he has ever lived in the southern 
states? He replies no. Now, in the absence of any 
provision to the contrary in the policy, this would be 
a mere representation, and if the applicant were inno- 
cently mistaken it would not invalidate his policy. 
But there is a provision that all answers on the appli- 
cation shall be construed and held to be warranties — 
that is, the applicant warrants their truth and correct- 
ness on the penalty of forfeiting the whole insurance. 
Now it turns out that the applicant’s parents took 
him, when he was six months old, to Florida, and 
resided there with him for one year. This piece of 
family history has never come to his knowledge, and 
yet his negative answer renders the policy void, if the 
company’s officers unearth the information. Perhaps 
they have taken his premiums with the greatest con- 
stancy for sixty years; perhaps they have known all 
along that the applicant was under a mistake; per- 
haps the applicant did originally know the fact, and 
disclosed it to the agent, but the agent told him that 
it was of no consequence —that what the company 
meant was a residence at a time of life likely to have 
fixed some habit of body upon him, and that his proper 
answer is no; but for all that his policy is void. There 
is nothing in all this that hurts the company in the 





least. They would have taken the risk in spite of 
the infantile residence of the applicant in Florida. Let 
us go a step further. Can we not conceive a misrep- 
resentation, even of a material point, that would be to 
the advantage of the insurer? Take the matter of 
the applicant’s age; he states himself a year older 
than he really is; that mistake enables the company 
to exact a larger premium than they are in reality en- 
titled to; and yet the answer is not “correct and 
true,” and the insured is at the mercy of the company. 
Now we claim to have as much reverence for courts 
of justice as any one, but we have still more reverence 
for justice, and therefore we say the doctrine is mon- 
strous. It is the existence of such hard, artificial and 
inequitable distinctions in the law that leads common 
people commonly to say that law is one thing and 
justice is another. That great man, Chief Justice 
Shaw, seemed to feel the absurdity and hardness of 
the doctrine at the very time that he judicially 
enforced it, in Daniels vy. Hudson River F. I. Co., 12 
Cush. 424, for he said, if on application for fire insur- 
ance the insured is asked what he keeps his ashes in, 
and replies an iron hod, and it turns out to be a cop- 
per hod, his policy is avoided if the policy declares 
that the answers are warranties; and we suppose if 
he replies a wooden pail, and it turns out to be an iron 
pail, the consequence would be the same, although the 
mistake is in favor of the insurer. Or if the appli- 
cant, in answer to the question how tall he is, says 
seven feet six inches, whereas in truth he is six feet 
seven inches, although it is palpably a mistake, and 
the company must see that it is, yet under the form 
of policy adopted by that remarkably benevolent 
institution, Zhe American Popular Life Insurance Co., 
the contract is void for breach of warranty. So far 
gone in their devotion to strict and technical con- 
struction on this subject have some lawyers become, 
that when a judge once inquired of counsel if he con- 
tended, that if the applicant should be asked what 
color of handkerchiefs he used, and he, being color 
blind, should reply green, when in fact they were blue, 
the policy would be void, because it declared all 
answers to be warranties; counsel responded that 
although it was an extreme case, yet he supposed the 
policy would be void! And yet this is scarcely a 
more extreme case than the one put by Chief Justice 
Shaw of the iron or copper hod, and we are inclined 
to believe that, according to the adjudication, the 
counsel was correct. ? 

It is worthy of particular remark that this doctrine 
was never heard of until it was invented by insurers 
and enforced by the courts. It never was applied 
and is not now applied to contracts of any other 
description. If one sells a horse and represents that 
his mane is twelve inches long, and at the same time 
says that all his representations shall be warranties, 
and the mane turns out thirteen inches long, would 
even a life insurance lawyer contend that there is a 
breach of warranty? 
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We suppose there can hardly be any difference of 
opinion among lawyers, leaving life insurance law- 
yers out of the question, that this is an extremely 
ungracious and oppressive rule of law. But it will 
be urged, may not the parties lawfully agree to it? 
May not the parties legally contract that all the 
answers shall be warranties, and shall they not be 
bound by their contract? We unhesitatingly answer, 
no. There are some principles whose nature the law 
will not permit parties to alter at their pleasure, and 
there are some principles which cannot be altered by 
parties saying that they shall be deemed to*be altered. 
An immaterial warranty is not made material by the 
parties agreeing that it is material. Parties may pro- 
vide that a certain sum shall be recoverable for the 
breach of a contract, by the party ready to fulfill, and 
they may call it liquidated damages, but that does not 
make it so, and the courts lean strongly toward con- 
struing it a penalty ; and even where the language is 
not susceptible of being construed a penalty, still the 
courts will not enforce it as liquidated damages to an 
amount greater than the value of the contract, 
although the parties may have fixed it twice or ten 
times as great. “My son,” said a father, “how 
many legs has a sheep?” “Four, sir.” “ Right, my 
son; but suppose we call his tail a leg, then how 
many legs will he have?” “Five, sir.” “No, he 
won't, you fool; calling his tail a leg doesn’t make it 
one.” 

We say, too, that such a doctrine is contrary 
to public policy, and such an agreement is void, or, 
at least, voidable. There are limits beyond which 
private agreements cannot reach without injury to 
general and public interests. Covenants in restraint 
of trade form a familiar example. Or, to take a case 
not so familiar, but nearer the one in question: the 
parties to a building contract agree that all disputes 
arising in the construction shall be decided by the 
arbitration of the architect; that has been pronounced 
contrary to public policy and void (Hurst v. Litchfield, 
39 N. Y. 379), because the laws have provided cer- 
tain tribunals for the settlement of disputes, and no 
others should be tolerated, even by the agreement of 
parties. So a stipulation on a fire insurance policy 
to submit all differences to arbitrators is void, as 
against public policy. Kill v. Hollister, 1 Wils. 129. 
The ease of life insurance policies is far stronger than 
those. These companies are creatures of statute. 
They exist only by favor of law. They are permit- 
ted to carry on business for the purpose of insuring 
~a pecuniary provision for the benefit of the insured 
upon his death. They contract with all classes, 


young and old, ignorant and learned, acute and fool- 
ish, experienced and unsophisticated. Their agents, 
whose name is legion, and whose main object in life 
is to induce people to insure, traverse the country in 
every direction, and persuade, cajole, scare, or weary 
their victims into compliance. Ninety-nine men out 
of a hundred do not know the contents of the appli- 





cation. Ninety-nine men out of a hundred do not 
know the difference between a representation and a 
warranty, or, at least, suppose that an immaterial 
warranty is a mere representation ; or the agent tells 
them that it isa mere matter of form, that it is only 
to enable the company to guard against rascals, among 
whom, of course, the applicant does not number him- 
self; or the agent, innocently perhaps, persuades 
them into an answer technically false, supposing it to 
be substantially true. The company go on for a gen- 
eration receiving the premiums with the most com- 
mendable forbearance, until pay-day comes, as come 
it must, and then the beneficiary is astounded by the 
information that the insured has committed a breach 
of warranty, and his policy is void. He asks if they 
will not at least restore the premiums; no, they say, 
your policy has a provision to meet that anticipated 
inquiry. He resorts to the courts, and, after a tedious 
and expensive legal investigation, finds that he is 
without remedy, pays the costs, and the company go 
on to “deceive more men.” 

This state of affairs is contrary to public policy. 
There is no equity in the doctrine sought to be 
enforced by the companies. They cannot suffer by 
the breach of an immaterial warranty. They have 
received their premiums just the same as if the exact 
truth had been told; the insured must have died in 
any event; they must have paid the stipulated 
amount. Now, if the law is so tender of the rights 
of the public that it will not permit two men to agree 
upon any tribunal for the settlement of contingent 
disagreements except such as the law has provided, 
lest the interest of the parties may suffer at the hands 
of that tribunal, why should it permit parties to 
agree that their contract of life insurance shall be ren- 
dered void by the breach of the slightest, most trivial, 
most immaterial matter, whether committed inno- 
cently or intentionally, when the breach cannot pos- 
sibly harm the insurer, and the assertion of it may 
involve the representatives of the insured in the most 
serious and irremediable consequences? The law is 
not merely for the enforcement of contracts. It is 
also to protect parties against the consequences of 
their own folly, ignorance, or credulity. The law 
will not tolerate grossly unconscionable contracts, 
even between natural persons. How much less 
should it allow artificial persons, existing only by 
permission of law, to take advantage of the necessi- 
ties, ignorance or inexperience of natural persons, 
and to hedge about the pretended benefits which they 
were created to secure to the public, by inevitable 
traps and pitfalls. 

We have no hesitation in saying that life insurance, 
as conducted by a majority of the companies in this 
country, is a fraud. There are dozens of companies 
who, after getting fairly under way, never pay any- 
body but their officers and agents, and an occasional 
loss by way of bait. By the aid of the doctrine of 
warranties, the American Popular company is able to 
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say, with considerable glee, that they have won fif- 
teen out of sixteen contested cases. Here is an 
excellent opening for legal reform. If our courts 
deem themselves powerless in the matter, let the 
legislature interfere; but let it not continue to be 
adjudged that parties may agree that the breach of 
an immaterial warranty shall avoid a policy. If the 
influence of the insurance companies is too strong in 
the lobby to permit the legislative interference, the 
community will probably continue to suffer, until the 
“whirligig of time brings round” the inevitable 
judicial change. 

In conclusion, we desire to urge again upon the 
attention of our profession and the public the neces- 
sity for some statute of limitations in regard to 
defenses against life insurance policies. We urged 
this idea several years ago. The necessity for such a 
provision is more than ever apparent. If there is 
any defense to a policy, the company can discover it 
in six years as well as in sixty. A policy is valid 
enough as long as the insured lives and pays. When 
he dies, the company wakes up to its wrongs. Now, 
we say, let them wake up inside of six years, or a 
still fewer number. Let us have a statute of repose, 
after which we shall feel some confidence that if we 
happen to die, and the officers, agents and lawyers of 
the companies shall have left any margin for losses, 
our heirs, representatives or assigns may recover 
some of the money we shall have paid the com- 
panies. 


++ 
or 





NEW YORK LAW INSTITUTE LIBRARY. 


There is no kind of book more laborious in its 
authorial preparation and more ephemeral in its 
results than the catalogue of a public library. While 
the manuscript is being distributed into its alphabeti- 
eal arrangement the additions require a continual 
revision of the work, and, before the signatures are 
dry, the volume has ceased to be a complete catalogue 
of the library it represents; so it is to be regarded 
either as only proximately correct or as the catalogue 
of the library at a certain anterior date. Originally, 
librarians were content to make their catalogues a 
mere alphabetical directory of the books, and such 
catalogues had no extraneous interest to any one not 
connected with the particular library to whose con- 
tents the catalogue served as an index. 

About a quarter of a century ago Mr. S. Hastings 
Grant, the accomplished librarian of the New York 
Mercantile Library Association, prepared a catalogue 
of that library which marked a step in advance. 
Assisted by one of the daughters of the late Dr. John 
Torrey, a young lady of such high attainments that 
she could, like Lady Jane Grey, peruse the classics of 
Greece and Rome, in the original tongue, with ease 
and delight, he prepared a classified index, in which 
all the works were grouped under general titles, such 
as fiction, history, science, theology, law, ete., which 





titles were subdivided, and, under such subdivisions, 
each work was entered with the name or other word 
under which it was to be found in the alphabet cata- 
logue, printed in italics. The arrangement was very 
philosophical and the classification very accurate, 
especially in the scientific department, in which Mr. 
Grant had the aid of Dr. Torrey and his friends. 

That catalogue has been the model upon which all 
subsequent catalogues have been prepared. Butnow 
we find that still another advance has been made. 
We have lying before us the Catalogue of the New 
York Law Ifstitute, just published — a work that, in 
its mechanical execution, is but little, if any, inferior 
to the elegant English reprints of old reports which 
we recently reviewed; but this is its smallest claim 
to esteem. This volume contains upwards of 600 
pages, of which the alphabetical catalogue occupies 
less than 250 pages. The distinctive features of the 
volume which entitle it to special notice are embraced 
in the latter part, and of these alone we shall speak. 
The principal part of this additional matter is the 
classified index of subjects, in which the subjects are 
arranged alphabetically, and the writers’ names only 
are specified. The names are divided into two classes, 
British and American, and the names of authors 
whose works have been published or republished 
since 1869 are printed in italics, so that a lawyer can 
ascertain at a glance the latest authorities on any sub- 
ject. Curiously enough, the latest authorities gener- 
ally prove to be the best and standard authors. This 
part covers about 200 pages, and contains some curi- 
ous heads, such as Abuses in Chancery, Almanacs, 
Crown Debts, Drugs, vendors of, Hallucinations, 
Legal Exhumations, Legal Poetry, Legislative Ex- 
pression, Old Age, etc. The index of French works 
covers seven pages, and we believe the collection is 
the largest of any in this country, the index contain- 
ing 220 sub-titles. Letter C of the index of subjects 
contains 653 titles and sub-titles. In regard to New 
York city and county are 94 sub-titles, and in regard 
to New York colony and State, 236 sub-titles. 

We next glance at the “ List of American Reports, 
Statutes and Digests.” We know from experience the 
amount of labor necessary to the preparation of this 
department, for we ourselves once bestowed a vast 
amount of pains in writing a few articles on this topic 
for our journal. This list covers twenty-seven pages, 
and we should judge it to be very accurate. The 
books are indexed under the reporter’s name and 
the period covered, and the numbers which they 
occupy in the series of the respective State reports 
are given. The list embraces some books that we 
never heard of before, including one which we 
recommend to the attention of our humorous editor — 
Skillman’s Burlesque Police Court Reports. The 
number of volumes under this head is hard upon 
2,800. 

A table of British Regnal Years follows, for con- 
venience of reference to the statutes and law reports. 
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Then comes a “Chronological List of British Law 
Reports,” covering 29 pages, very complete and 
exhaustive, and embracing the colonial reports from 
Newfoundland to the Sandwich Islands, and from the 
Cape of Good Hope to India and Australia,—a list 
calculated to make a British lawyer's heart swell with 
pride — and dismay. 

Next is “Collections of Cases and Leading Cases,” 
some 90 volumes, and a remarkably full assemblage 
of “Collections of Trials,” some 43 volumes. 

Then we come to American Editions of British 
Reports, Digests, etc., covering six pages. 

We next turn to a list of American and British Law 
Periodicals, ete., covering ten pages. This list is 
divided into two classes; first, those “ whose publica- 
tion ceased prior to the year 1873;” and second, those 
“in existence during the year 1873.” The first class 
embraces 136 titles, and exhibits a varied tenure of 
existence from one number up to 88 volumes. As in 
human life most die in infancy, so 98 of these publi- 
cations expired at or before the sixth volume. As 
some feeble children have been burdened with hard 
names, so the death of the “ Leguleian,” at volume one, 
may reasonably be attributed to its title. The second 
class embraces 95 titles, and is headed with our name, 
for which compliment we thank the gentlemanly 
librarian, although it is barely possible that the honor- 
able position may be the result of our alphabetical 
eharacteristics. 

We next come upon “ Abbreviations used in Refer- 
ences to American Law Reports,” etc., covering 13 
pages; “Abbreviations used in Reference to New 
York Law Reports,” etc., covering four pages; “A 
List of American Reporters, whose Reports should be 
cited by the name of the State instead of the Reporter’s 
name, as is sometimes done,” covering three pages; 
and “ Explanation of Abbreviations used in English, 
Scotch and Irish Law books,” etc., covering 51 pages. 
A supplement of ten pages complete the work. The 
work is introduced by lists of members and officers, 
and an interesting sketch of the history of the insti- 
tution and biographical notices of its deceased presi- 
dents, by Mr. Edward Patterson. James Kent was 
the first president, Smith Thompson the second, Sam- 
uel Jones the third, John Anthon the fourth, James 
T. Brady the fifth, and Charles O’Conor is now presi- 
dent — a truly resplendent list. The list of librarians 
comprises some splendid names — Lewis H. Sandford, 
John W. Edmonds, Theodore Sedgwick, Wm. Curtis 
Noyes, Charles Tracy, Aaron J. Vanderpool, among 
others. In the committee of jurisprudence we find 
such names as Evarts and Stoughton. 

The library association has a membership of over 
600, and the library contains 17,000 volumes. Many 
of these volumes are extremely rare. The library 
also has some property of very great historical value, 
such as a law register of Alexander Hamilton and a 
note book of Lord Hardwicke. 

The amount of labor expended on this catalogue is 





really wonderful. The lists of Periodicals and Reports 
involved correspondence for many months with all 
the reporters, law editors, and law librarians in Eng- 
land and America. The result of this well-directed 
toil is a book, not only indispensable as a guide to the 
library, but extremely valuable to every legal practi- 
tioner on account of its extraneous information, much 
of which is nowhere else accessible. In several 
respects this volume is unique ; for instance, we believe 
there has never before been an attempt at a complete 
collection of trials, for a table of American editions 
of English reports, with the English reporters’ names 
for the corresponding volumes, or a complete list of 
the reports of this State, or of the abbreviations em- 
braced in the volume. We understand that the credit 
of this excellent piece of editorial work is mainly due 
to Mr. Wm. H. Winter. The volume will form a wel- 
come and most valuable addition to the law library of 
every practitioner. 

CURRENT TOPICS. 


We learn that the decision of Mr. Justice Harden, 
in Farmers’ Bank of Fayetteville v. Hale, noticed by 
us last week, has been affirmed by the General Term 
of the Fourth Department. 





The supreme judicial court of Massachusetts has 
recently decided, in the case of Leighton v. Harwood, 
that an assignee in bankruptcy is liable to suit in a 
State court for the wrongful taking of property alleged 
to belong to the bankrupt’s estate. The assignee 
took the property in good faith, supposing it to belong 
to the bankrupt, but the court held that this was uot 
material and also that the office of assignee was of a 
different character from that of marshal, and that the 
decisions relative to the latter officer would not be 
extended by analogy to the former. 


Professor Kent, in his closing address to the 
senior class of the law department of the Michi- 
gan University, has drawn a picture of what an 
advocate should be, which rivals in unattainable- 
ness Cicero’s orator, who should have “ the acute- 
ness of the logician, the wisdom of the philosopher, 
the language almost of poetry, the memory of 
lawyers, the voice of tragedians, the gestures of the 
best actors.” Professor Kent says: “Let us try to 
paint a picture of the young man fitted to be an advo- 
cate. He shall have, by nature, a commanding pres- 
ence, grace of movement, a deep, melodious voice, 
a heart in sympathy with all men, affable and gener- 
ous to all because of this sympathy, and capable of 
deeply feeling all human passions, a mind industrious, 
ambitious, energetic, earnest, quick to learn from 
observation as well as from books, quick to analyze, 
quick in synthesis, courageous, self-reliant, not too 
profound. Let him be trained in all the learning and 
culture of the schools. Let him know something in 
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every department of the human knowledge. Let 
him practice extemporaneous speaking from his child- 
hood up. Give him money enough while he is get- 
ting his education for a comfortable, but not luxurious, 
support. Let him always know that when his edu- 
cation is completed he will receive no further help. 
Train him to faith in the fundamental doctrines of 
patriotism, of morality, and of religion. Train him 
to a high sense of independence and personal honor, 
and to an intense hatred of all lying and all dishon- 
esty. Bring him into contact with all elasses of men. 
Prepare him for the special work of his profession by 
such thorough study as shall make him familiar with 
the general principles of the law and its ordinary 
methods of practice. When his education has been 
completed, set him afloat in some city large enough 
to afford full scope for his ambition, and only money 
enough to support him for a few months. Let him 
sink or swim.” 


The suit brought by a former attorney-general 
against W. C. Little & Co. to restrain the publication 
of Keyes’ Reports, on the ground that the cases — 
not the reports of them — tended to “ mislead the peo- 
ple” and disgrace the court, was effectually disposed 
of at the last Albany circuit, by an order that the 
“People” be allowed to amend on payment of costs. 
As the costs are, we are told, in the neighborhood of 
$200, the “ People” will very likely conclude to let 
the matter drop. Mr. Hun, the reporter appointed vice 
Lansing, conducted the case for the “ People,” and 
one part of his argument is worthy of notice as an 
instance of curious constitutional construction. He 
contended that that provision of the constitution, 
reading “ Ali laws and judicial decisions shall be free 
for publication by any person,” meant only that the 
result, and not. the opinion, shall be free for publica- 
tion. The court did not, apparently, arrive at the 
same conclusion. 


The constitutionality of acts permitting municipal 
corporations in this State to aid in the construction 
of railroads has recently been recognized by the 
Supreme Court of the United States in the case of 
Town of Queensbury v. Culver. The opinion, delivered 
by Mr. Justice Strong, says: “In view of the numer- 
ous decisions made by the highest courts of most of 
the States, including New York, as also of those 
made by this court, it ought to be considered as set- 
tled that a State legislature may authorize a munici- 
pal corporation to aid in the construction of a railroad, 
in the absence of any express constitutional prohibition 
of such legislative action. There is no such prohibition 
to be found in the Constitution of New York, and 
the courts of that State have many times held that 
the legislature has power to authorize cities and towns 
to subscribe for stock of a railroad corporation, to 
incur indebtedness for the subscription, and to i impose 
taxes for the payment of the debt incurred. It is 





true no case in the highest court of that State has 
determined the precise question now presented, 
namely, whether a municipal corporation may be 
empowered to donate its bonds to a railroad company 
and collect taxes for the payment of the bonds. But 
subscriptions for stock, equally with donations, are 
outside of the ordinary purposes of such corporations, 
and the design of both is the same. It is to aid in 
the construction or maintenance of a public highway. 
It is for the promotion of a public use. The induce- 
ment to a subscription may be greater than the 
inducement to a donation. In the one case there 
may be a hope of re-imbursement by the stock ob- 
tained; in the other there can be no such expectation. 
In both, however, the warrant for the exercise of the 
power is the same. It may be that a mandatory 
statute requiring a municipal corporation to subscribe 
for stock in a railroad company, or to contribute to 
the construction of the railroad of such a company, 
is not a legitimate exercise of legislative power, and 
that it is not even an act of legislation. This was 
decided by the Court of Appeals of New York in the 
case of The Peaple ex rel. v. Bacheler, reported in 
Albany Law Journat, vol. 8, p. 120, But the present 
is no such case. The legislative act by which the 
town of Queensbury was authorized to issue bonds 
in aid of the railroad from the village of Glens Falls, 
to intersect with the Saratoga and Whitehall Jail- 
road, was not mandatory. It was merely enabling. 
It authorized the issue and donation of the bonds, if 
approved by a popular vote. It was amere grant of 
power upon conditions, coupled with a prescription 
of the mode in which the power granted might be 
exercised. And that it was a constitutional exertion 
of legislative power must be considered as settled 
affirmatively, by the decisions of this court in Rail- 
road Company v. The County of Otoe, 16 Wall. 6€7, 
and Olcott v. The Supervisors of Fon du Lac County, 
id. 678. It cannot, therefore, be maintained, as 
contended by the plaintiff in error, that the statute 
under which the coupons in suit were issued was 
transgressive of the power vested in the legislature. 
If the Court of Appeals of New York had decided 
otherwise, we should feel constrained to follow its 
decision, but no such determination has been made.” 


On the invitation of Hon. Emory Washburn and 
others, a meeting of several leading citizens of Bos- 
ton was held in that city on Monday evening, to con- 
sider the important subject of the codification of 
international law as the basis of international arbitra- 
tion, and as a permanent feature in the future policy 
of nations. Mr. Edward S. Tobey presided, and 
among those present were Hon. Charles Francis 
Adams, Robert C. Winthrop, Dr. Andrew P. Pea- 
body, Charles Deane, Rev. E. E. Hale, George Wash- 
ington Warren, Richard Frothingham, and Dr. Miles, 
who was one of the representatives to the Brussels 
Conference of publicists, jurists and statesmen in 
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October last, and who made an interesting and encour- 
aging statement of the successful results thus far 
attained by that meeting. An adjourned conference 
of the same character will be held in Geneva in 
August next, at which it is hoped this country will 
be ably represented. 

On motion of Hon. Robert C. Winthrop, the fol- 
lowing resolution was unanimously adopted: 

Resolved, That we rejoice to observe the resolution 
presented at the conference at Brussels by Right Hon. 
Montague Bernard, and that we cordially concur in 
this resolution, viz.: This conference declares that it 
regards arbitration as a means essentially just and rea- 
sonable, and even obligatory on nations of terminating 
international differences, which cannot be settled by 
negotiation. It abstains from affirming that in all 
cases, without exception, this mode of solution is 
applicable; but it believes that the exceptions are 
rare; and it is convinced that no difference ought to 
be considered insoluble until after a clear statement of 
complaints, a reasonable delay, and the exhaustion 
of all pacific methods of accommodation. 

On motion of Rev. E. E. Hale the following reso- 
lution was also unanimously adopted : 

ResoWwed, That the International Code Committee 
of twenty-six, appointed last year under direction of 
the meeting held in New York, May 15, be requested 
to select the proper person to represent this country at 
Geneva; that this committee be requested to meet at 
their convenience, to fill their own vacancies, and to 
choose delegates for the purpose above named. 

Hon. Charles Francis Adams was designated to fill 
the place upon the International Code Committee 
made vacant by the death of Mr. Sumner. 


wu 


NOTES OF CASES. 


The relative rights of riparian proprietors and of 
navigators were very fully considered in Sherlock v. 
Bainbridge, 41 Ind. 35. The following is a summary 
of the judgment: The Ohio river being a “common 
highway,” the owner of the soil along its banks, 
although his title may extend to low-water mark, 
cannot so construct his wharf as to materially inter- 
fere with the navigation of the river. His title to 
the soil of the shore, or under the water, does not 
authorize him to obstruct, in any way, the free use of 
the river by the public as a highway. Every citizen 
has the right to use it as such, in all its parts not occu- 
pied for the time being by others in its navigation. 
This right to navigate includes the right to stop when 
the purposes of such navigation require it, for a rea- 
sonable length of time, to ship and discharge freight 
and passengers. The navigation of public rivers is 
governed by the same principle that is applied to 
other common highways. Thus, if one in navigating 
the river, and in landing at a wharf with his steam- 
boat, should lap over an adjoining wharf-boat, with- 
out touching the wharf-boat, it would not be a tres- 
pass, and he would not be liable for damages occa- 
sioned by his boat’s preventing other boats from land- 
ing at the wharf-boat, or even if his boat injured the 








wharf-boat, if there was no want of skill or care on 
his part. Any one navigating the river has the right 
to land at such wharf as suits his convenience, and 
if in doing so the current of the river, or other cir- 
cumstance, carries the stern of his boat down stream, 
so that a portion of his boat’s length lies in front of 
an adjoining wharf, but still in the navigable water 
of the river, he is but in the exercise of a legal right, 
and cannot be responsible for any consequential dam- 
ages which may be sustained by other boats being 
thereby prevented from landing at the wharf he may 
overlap; provided, that in thus exercising his right 
he use due skill, care and dispatch, and subject others 
to as little inconvenience as is possible, consistently 
with the exercise of his own rights. Dowyey, J., 
dissented, on the ground that the opinion unnecessa- 
rily and improperly subordinated the rights of the 
riparian proprietor to the mere convenience of the 
navigator. 


Gillaspi v. Kelley, 41 Ind. 158, is another contribu- 
tion to that somewhat vexed question — the effect of 
an alteration of a negotiable instrument by filling a 
blank left therein. In that case the note was executed 
on a printed form for notes payable at bank, but the 
name of the bank was not filled in by the maker. 
The payee, before maturity, inserted the name of a 
bank and transferred the note to an innocent holder 
for value. The court held that the payee had the 
implied authority to fill all blanks in the note, and that 
the alteration did not avoid it. The court said: “The 
note, when delivered, was not perfect and complete as 
a negotiable instrument governed by the law mer- 
chant. The payee had the right to make it perfect 
and complete by inserting the name of the bank where 
it was to be payable.” It is to be observed that in 
Indiana only promissory notes payable at a bank in 
the State are negotiable instruments and governed by 
the law merchant, and the decision turned mainly on 
this fact. The doctrine of this case is in accordance 
with Kitchen v. Place, 41 Barb. 465, and Garrard v. 
Hadden, 5 Am. Rep. 412; but see Holmes v. Trumper, 
22 Mich. 427; 7 Am. Rep. 661. 





Gagg v. Vetter, 41 Ind. 228, contains an elaborate 
discussion of an interesting question of negligence. 
The action was for the destruction by fire of the. 
plaintiff ’s factory building, caused by sparks from the 
brewery of defendant. The grounds on which a re- 
covery was claimed were, first, that the flues, chim- 
neys, and furnaces in defendant's brewery, being near 
to plaintiff’s factory building, were not built in proper 
shape, or of sufficient height or capacity, thereby 
causing burning coals, soot, cinders, sparks and em- 
bers to be carried therefrom upon the roof of the 
factory, whereby it was burned and destroyed; and, 
second, that defendant was negligent in the use of the 
furnaces, flues and chimneys, by making large fires 
therein, of highly inflammable and dangerous mate- 
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rial, so that the sparks, embers, etc., passed from the 
chimney to the roof of the factory, burning and de- 
stroying it. The defendant’s brewery was built in a 
populous part of a large and rapidly increasing city. 
The property of the plaintiff, which was destroyed 
by the fire, was there at the time the brewery was 
constructed. The court held that this imposed upon 
the defendant the necessity of exercising a higher 
degree of care and diligence in the construction and 
management of his brewery than if it had been lo- 
cated in the country, or in a part of the city where 
there were no houses in its immediate vicinity ; that 
amere difference of opinion among men of science 
and experience, as to the best plan to construct the 
chimney, furnace and flues, did not justify the selec- 
tion of any well-supported theory without further 
inquiry; for the defendant was bound to use all due 
care and vigilance to ascertain which theory was cor- 
rect and which incorrect; and for that purpose he 
was bound to avail himself of all the discoveries which 
science and experience had put within his reach; 
that, while the law does not require absolute scientific 
perfection in the construction of such works, it does 
require the exercise of a high degree of care and skill 
to ascertain, as nearly as may be, the best plan for such 
structures; and it requires that not only skillful and 
experienced workmen shall be employed in their con- 
struction, but that due skill shall be exercised by such 
workmen in the particular instance ; that the defend- 
ant was liable in damages to the extent of the injury 
sustained by the plaintiff, if it was proved upon the 
trial, either that ordinary care and diligence were not 
employed in the construction of the chimney, fur- 
naces and flues, or that he was guilty of negligence 
in the management thereof, and that the factory build- 
ing was destroyed from either of these causes. 


—— 


According to the Law Times, the railway companies 
are being hit hard by barristers in the matter of 
unpunctuality, the example of Mr. Forsyth, Q. C., at 
Reading, having been followed by Mr. C. H. Turner, 
of the chancery bar, at Marylebone. The plaintiff 
sued the Great Western Railway Company, not only 
for expenses entailed by having to sleep at an hotel 
when he had a return ticket by which, if the trains had 
carried him according to the time bills, he could have 
returned to town the same night, and for loss of time, 
but for loss of his franchise, the object of his journey 
being to vote at the recent election. Owing to delay 
on the railway he arrived at the booth two minutes 
late, and was consequently unable to vote. Mr. Serjt. 
Wheeler has reserved his judgment until the 14th of 
April. In another case, heard and decided at Salis- 
bury, by Mr. Lefroy, the Southwestern Railway Com- 
pany was held guilty of negligence in delaying a train 
until the arrival of a train on another line. This is 
important, as trains on one line (if not competing) 
frequently wait in trains on another line. The learned 
judge said that negligence of one company did not 
excuse another, and that there was no sufficient ex- 
planation of the failure to be at the destination at the 
time advertised in the time bill. 





OBITER DICTA. 


A correspondent, from whom we hope to hear again, 
sends us the following, which he finds as a foot-note 
in Forster’s Life of Dickens: 

“Sitting at Nisi Prius not long before, the chief 
justice, with the same eccentric liking for literature, 
had committed what was called at the time a breach 
of judicial decorum. ‘The name,’ he said, ‘of the 
illustrious Charles Dickens has been called on the jury, 
but he has not answered. If his Great Chancery Suit 
had been still going on, I certainly would have excused 
him, but, as that is over, he might have done us the 
honor of attending here, that he might have seen how 
we went on at common law!’ ”’ 


There have been many good stories told of court 
criers, and the followingis not the worst of them: 

A former crier of a Boston court, noted as criers aro 
apt to be, more for the size of his voice than for his 
wit or sense, was one day ordered to call Jabez Logue. 
A young sprig of the law, who was fond of playing off 
jokes at the crier’s expense, stepped behind the latter 
and whispered in his ear ‘‘ Epi-logue.’”’ ‘ Epi-logue!”’ 
shouted the crier. ‘‘ Mono-logue!’’ and ‘‘ Pro-logue!”’ 
and ‘Dia-logue!’’ followed in rapid succession. 
Finally, disheartened at his failure in eliciting a 
response, he turned to the astonished judge and said: 
“Yer honor, I’ve called all the logs in town and never 
one of them is here to speak for himself.”’ 


‘The ‘“‘ West ’’ seems to be a favorite location for the 
humorous stories of the bench and bar, and the west- 
ern portion of this State has given rise to its portion — 
among them the following: One Colonel Billings was 
engaged in a case before a judge of considerable quick- 
ness and sharpness in his rulings, and who had over- 
ruled so many of the Colonel’s objections, that the 
latter finally lost his patience and let the Judge know 
it. The judge at last demanded in a voice of thunder: 
‘““What does the counsel suppose I am here for?”’ 
Colonel Billings looked sadly disconcerted, but at last 
responded, smiling blandly: ‘tI confess your honor 
has got me now.”’ 


Illinois lawyers have come to look upon “ Johnson’s 
Reports’’ with more favor than did the hero of the 
following, who was a lawyer in pretensions, in a 
frontier county in that State. He had a great contempt 
for book and forms, and prided himself on relying 
more on ‘‘ the broad and glorious principles of common 
sense,’”’ than on precedents. On one occasion he hap- 
pened to have as opponent in a case, a lawyer of some 
learning, and who had fortified himse!f with a number 
of books to support his case. Among these was a vol- 
ume of Johnson’s Reports, containing a decision pre- 
cisely in point, and on which he confidently relied. 
When he had had his say the frontiersman arose and 
deprecated this innovation of reading books upon 
questions of common sense, especially did he protest 
against putting any confidence in reports, “For,” said 
he, ‘‘ the court is well aware that, in nine cases out of 
ten, reports are great lies; but in this instance I regard 
the conduct of the counsel as an insult to the court. 
He has not only asked you to believe reports, but whose 
reports do you think? Why, Bill Johnson’s, down on 
Cedar creek, who every body knows is the biggest liar 
in Knox county.” 
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BANKS— USURY— BANKRUPTCY LAW. 


SUPREME COURT OF THE UNITED STATES 


Joun K. TIFFANY, SURVIVING TRUSTEE OF JOHN F. 
DarBy, BANKRUPT, Appellant, v. THE BOATMAN’S 
SAVINGS INSTITUTION. 


Where a State bank is by law limited to a certain rate of 
interest, but no penalty is prescribed for charging a 
higher rate, and the bank charges a higher rate, the con- 
tract is void. 

But if the borrower treat the contract as valid and volun- 
tarily pay the amount borrowed, his trustee or assignee 
in ye cannot recover back the principal sum 
nor any thing beyond the excess of interest. 

The bankrupt act does not prohibit the lending of mone 
at legal rates of interest to one in aninsolvent condi- 
tion, provided the Peg be honest and the object 
not fraudulent ; and the lender may lawfully take col- 
laterals as security for the payment of the debt, pro- 
vided they be taken at the time the debt is contracted. 


APPEAL from the Circuit Court of the United States 
for the District of Missouri. 

Mr. Justice DAvis delivered the opinion of the court. 

This is a bill in equity seeking to recover from the 
defendant certain large sums of money, which, it is al- 
leged, were loaned to Darby at usurious rates of inter- 
est, in violation and fraud of the bankrupt act. The 
bill does not ask for a decree for the excess of interest 
reserved over the legal rates, but proceeds for the re- 
covery of all the money loaned to Darby and repaid 
by him, on the theory that the contracts between the 
parties were illegal and void, and that this illegality 
affected all the notes, and that if equity will not ena- 
ble Darby to recover back what he voluntarily paid, it 
will his representative, on the ground that the rights 
of the trustee are greater than those of the bankrupt. 
There are two transactions which are sought to be im- 
peached. The first relates to a loan of $135,000, at the 
rate of ten per cent, made on the 4th day of October, 
1868, on the security of certain jail bonds of the city 
of St. Louis. The other is predicated on the pur- 
chase by the defendant, at usurious rates, of certain 
notes given by Darby and indorsed for his accommoda- 
tion. 

The Circuit Court did not consider, under the evi- 
dence, the last transaction unlawful, and decided that 
the complainant could only recover the amount of in- 
terest paid upon the note of $135,000 in excess of eight 
per cent per annum. 

This decision, and the exclusion of certain evidence 
offered by the complainant, are the errors which are 
the object of this agpeal. The general statute of Mis- 
souri concerning ‘usury (chap. 89 of Gen. Stats. of 
Missouri, 1865, p. 401) allows an individual to receive 
ten per cent per annum interest for the loan of money ; 
but if more be taken and suit is brought to enforce the 
contract, and the plea of usury be interposed, the 
whole interest is forfeited to the proper county for the 
use of schools. The debtor is not released from his 
obligation to pay, but the interest is diverted from the 
parties and appropriated for school purposes. If, how- 
ever, the borrower suffers judgment to go against him, 
without pleading usury, or if, without suit, he pays the 
usurious interest, he cannot, either at law or in equity, 
maintain an action for its repayment. This was set- 
tled in Ransom v. Hays (39 Mo. 448), and re-affirmed 
in Rutherford v. Williams (42 id. 35); and these decis- 
ions would be conclusive of this controversy, unless 
it is affected by the bankrupt law, if the legislature 
intended the general provisions of this act to apply to 
loans by artificial as well as natural persons, although 
the former might be restricted to a less rate of interest 
than the latter. It is contended by the defendant 
that this act was meant to apply to corporations, and 








that if a bank, discounting a note in the course of 
business, commits usury, it is subject to precisely the 
same consequences with an individual. On the other 
hand, the complainant insists that the legislature did 
not intend in this matter to place corporations on the 
same footing with natural persons, and cites in sup- 
port of this position The Bank of Louisville v. Young, 
37 Mo. 406. But the facts of that case did not involve 
the construction of a contract made by a corporation 
created by an act of the legislature of Missouri. The 
point decided there was that a note given to secure a 
loan made in foreign bank notes by a foreign corpora- 
tion doing business by an agent in St. Louis, contrary 
to the provisions of an act to prevent illegal banking, 
was void. 

We have been cited to no case in the courts of Mis- 
souri, nor are we aware of any, in which the question 
has been directly presented whether the general law 
relating to usury applies to and has the same effect 
upon a contract made in violation of its charter by a 
bank as upon a contract made by an individual. The 
question is one of great importance to the business 
interests of that State, and may be far-reaching in its 
consequences, and as it is not necessary to decide it in 
order to dispose of this case, in accordance with the 
principle on which the Circuit Court placed its decree, 
we prefer to leave its decision to the State tribunals. 
Assuming, then, that this defendant is not within the 
purview of the general usury statute of the State, 
what are the consequences that must attach to it for 
taking excessive interest from Darby? The bill pro- 
ceeds on the idea that the provision of the charter be- 
ing violated all the loans to Darby were ultra vires and 
void, and as they were made to him within four and 
six months of his adjudication as a bankrupt, with the 
knowledge of the defendant during the whole course 
of its dealing with him that he was insolvent, the 
complainant has, in his character of trustee, the right 
to recover for the use of his trust all the sums of 
money paid to the defendant by Darby, because paid 
in fraud of the bankrupt act. 

The defendant is by its charter authorized to lend 
money on interest, but is forbidden to exact more 
than eight per cent for the loan. No penalty is pre- 
scribed for transgressing the law, nor does the charter 
declare what effect shall be given to the usurious con- 
tract. This effect must, therefore, be determined by 
the general rules of law. The modern decisions in this 
country are not uniform on the question whether, if 
the bank takes more than the rate prescribed, the con- 
tract shall be avoided or not on these general rules; 
nor is this a matter of surprise if we consider the 
growing inclination to construe statutes against usury 
so as not to destroy the contract. It is, however, un- 
necessary to review these cases, or the earlier ones in 
England and this country, which uniformly hold that 
the contract is avoided, because this court has, in the 
case of The Bank of the United States v. Owens, re- 
ported in 2 Peters, decided the question. 

The bank in that case brought suit upon a promis- 
sory note that was discounted at a higher rate of in- 
terest than six per cent, which was the limit allowed 
by its charter upon its loans or discounts. The char- 
ter, like that of the Boatman’s Institution, did not 
declare void any contract transcending the permitted 
limits, nor affix any penalty for the violation of the law- 
It was contended in that case, as it has been in this, 
that a mere prohibition to take more than a given per 
cent does not avoid a contract reserving a greater rate, 
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and that, when a contract is avoided, it is always in 
consequence of an express provision of law to that 
effect. But the court held otherwise, and decided that 
such contracts are void in law upon general principles; 
“that there can be no civil right where there is no 
legal remedy, and there can be no legal remedy for 
that which is illegal.’’ Chief Justice Taney, in the 
Maryland circuit as late as 1854, in a similar case, held 
similar views, and supported them by the decision in 
this case. Dill v. Ellicott, Taney’s Circuit Court De- 
cisions, 233. It must, therefore, be accepted as the 
doctrine of this court, that a contrat to do an act for- 
bidden by law is void, and cannot be enforced in a 
court of justice. 

But it does not follow in cases of usury, if the con- 
tract be executed, that a Court of Chancery, on appli- 
cation of the debtor, will assist him to recover back 
both principal and interest. To do this would be to 
aid one party to an illegal transaction and to deny re- 
dress to the other. Courts of equity have a discretion 
on this subject, and have prescribed the terms.on 


which their powers can be brought into activity. They’ 


will give no relief to the borrower if the contract be 
executory, except on the condition that he pay to the 
lender the money loaned with legal interest. Nor, if 
the contract be executed, will they enable him to re- 
cover any more than the excess he has paid over the 
legal interest. Story’s Eq. Juris., 1 vol., 10th ed., by 
Redfield, $$ 300, 301, 302. In recognition of this doc- 
trine the court below rendered a decree for the excess 
of interest over eight per cent per annum exacted of 
Darby on the note for $135,000, and dismissed the bill 
as to all other claims. The six accommodation notes, 
which defendant claims to have been purchased from 
note brokers, were really taken on loans to Darby, and 
the illegal interest received above eight per cent on 
them should, on the principle of that decree, be re- 
funded, as much as that upon the larger note. It is 
true that usury is only predicable of an actual loan of 
money, and equally true that a negotiable promissory 
note, if a real transaction between the parties to it, 
can be sold in the market like any other commodity. 
The real test of the salability of such paper is whether 
the payee could sue the maker upon it when due. He 
could do this if it were a valid contract when made, 
otherwise not. Mere accommodation paper can have 
no effective or legal existence until it is transferred to 
a bona fide holder. It follows, then, that the discount- 
ing by a bank at a higher rate of interest than the law 
allows of paper of this character, made and given to 
the holder for the purpose of raising money upon i, 
in its origin only a nominal contract, on which no ac- 
tion could be maintained by any of the parties to it if 
it had not been discounted, is usurious, and not defen- 
sible as a purchase. The point was decided in New 
York at an early day (15 Johns. 55), and this decision 
recognized and approved by this court in Nichols v. 
Fearson, 7 Pet. 103, and the general current of decis- 
ion is in the same direction. Munn v. Commission Co., 
15 Johns. 55; Powell v. Waters, 17 id. 76; Wheaton v. 
Hillard, 20 id. 289; Powell v. Waters, 8 Cow. 669; Cor- 
coran & Riggs v. Powers, 6 Ohio St. 37; Pars. on Cont., 
6th ed., 144, and cases cited in note s. 

There are cases which hold that the purchaser of 
such paper is protected, if he took it in good faith of 
the holder, without knowledge of its origin, and in the 
belief that it was created in the regular course of bus- 
iness. 8 Pars. on Cont. 145, and cases cited in the 


note on that page. Whether this limitation of the rule 





be correct or not, it is not important to inquire, as the 
decision of the question under consideration does not 
rest upon it. 

The six notes which are the basis of the transaction 
complained of were executed by Darby, solely for the 
purpose of raising money upon them, indorsed by 
Brotherton & Knox for his accommodation, and deliv- 
ered by him to Stagg and other street brokers to be 
negotiated. This negotiation was effected with the 
Boatman’s Institution, and it is perfectly manifest that 
the cashier, in purchasing the paper, did not suppose 
he was advancing the money for the benefit of the 
brokers who held them, or of Brotherton & Knox, who 
indorsed them. They were doubtless purchased be- 
cause the security was deemed sufficient, but it is im- 
possible to conceive that the cashier did not know the 
paper to be of that class called accommodation, as it is 
conceded that Brotherton & Knox were gentlemen of 
large pecuniary ability, and had no occasion to go 
upon the street to get paper held by them bona fide, 
against Darby or any one else, discounted. Indeed, 
Stagg says the notes were negotiated for Darby’s bene- 
fit, and explains in some instances how it was done. 
Darby would apply to him for money on his paper, and 
he would go to the Boatman’s Bank to see if the cashier 
would take it, and if the reply was in the affirmative, 
the paper would be made, taken to the bank, and the 
money obtained on it. Can any rational] person sup- 
pose, in the absence of any direct evidence, that the 
cashier in dealing with Stagg thought he was dealing 
with the owner of the notes? The presumption is that 
street brokers act for others, not themselves, and that 
the cashier was well acquainted with this course of 
business. If so, he knew, or ought to have known, 
that Darby wanted the money, and that the paper 
was made to enable him to get it, and for no other 
purpose. 

This being the case, the transaction can be viewed in 
no other light than as a loan of money directly to 
Darby, and as he paid more than eight per cent for its 
use, the Circuit Court erred in not ordering the excess 
to be refunded. 

The remaining question to be considered is, whether, 
in this case, the rights of the trustee are greater than 
those of Darby? It is certainly true, in very many 
cases, he can do what the bankrupt could not, because 
he represents the creditors of the insolvent. If, for 
instance, the bankrupt should create a trust which 
was designed to conceal his property from creditors, 
although equity would not lend its aid to him to en- 
force the trust, it would to his assignee for the bene- 
fit of creditors. Carr v. Hilton, 1 Curtis’ C. C. R. 235. 
And many other examples might be cited in illustra- 
tion of the rule, but it would be a waste of labor to do 
so. The point is whether, under the facts of this case, 
the bill will lie to recover back both principal and 
interest paid on the loans by Darby, when, as we have 
seen, if he had not been declared a bankrupt, and 
had filed it in his own behalf, he could have only 
recovered the excess of interest paid beyond the char- 
ter rate. 

It is very clear if the loans in controversy had been 
made at legal rates, and were not fraudulent in fact, 
they could not be impeached. There is nothing in the 
bankrupt law which interdicts the loaning of money 
to a man in Darby’s condition, if the purpose be hon- 
est and the object not fraudulent. And it makes no 
difference that the lender had good reason to believe 
the borrower to be insolvent if the loan was made in 
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good faith, without any intention to defeat the pro- | by the substitution of the Boatman’s Bank for the 


visions of the bankrupt act. It is not difficult to see 
that in a season of pressure the power to raise ready 
money may be of immense value to a man in embar- 
rassed circumstances. With it he might be saved 
from bankruptcy, and without it financial ruin would 
be inevitable. If the struggle to continue his business 
be an honest one, and not for the fraudulent purpose 
of diminishing his assets, it is not only not forbidden, 
but is commendable, for every one is interested that 
his business should be preserved. In the nature of 
things he cannot borrow money without giving se- 
curity for its repayment, and this security is usually 
in the shape of collaterals. Neither the terms or policy 
of the bankrupt act are violated if these collaterals 
be taken at the time the debt is incurred. His estate%s 
not impaired or diminished in consequence, as he gets 
a present equivalent for the securities he pledges for 
the repayment of the money borrowed. Nor in doing 
this does he prefer one creditor over another, which it 
is one of the great objects of the bankrupt law to pre- 
vent. The preference at which this law is directed 
can only arise in case of an antecedent debt. To se- 
cure such a debt would be a fraud on the act, as it 
would work an unequal distribution of the bankrupt’s 
property, and, therefore, the debtor and creditor are 
alike prohibited from giving or receiving any secu- 
rity whatever for a debt already incurred if the cred- 
itor had good reason to believe the debtor to be insol- 
vent. But the giving securities when the debt is 
created is not within the law, and if the transaction be 
free from fraud in fact, the party who loans the money 
can retain them until the debt is paid. In the admin- 
istration of the bankrupt law in England this subject 
has frequently come before the courts, who have uni- 
formly held that advances may be made in good faith 
to a debtor to carry on, his business, no matter what 
his condition may be, and that the party making these 
advances can lawfully take securities at the time for 
their repayment. And the decisions in this country 
are to the same effect. Hill. on Bankruptcy, ch. 10, p. 
333,510; Hutten v. Crutwell,1 El. & Bl. 15; Harris v. 
Rickett, 4 Hurl. & N.1; Bruteston v. Cooke, 6 E. & B. 
296; Lee v. Hart, 34 Eng. Law & Eq. 569; Belle v. Simp- 
son, 2H. & N. 410; Hunt v. Mortimer, 10 B. & C. 44; 
Ex parte Shouse, Crabbe’s R. 482; Wadsworth v. Tyler, 2 
Bankr. Reg. 101. Testing this case by this rule, there 
is no difficulty about it on the theory that the loans 
were not made in excess of lawful interest. 

There is nothing to invalidate the jail bond transac- 
tion. If it was unwise in Darby to purchase these 
bonds the defendant did not advise it, and is not, 
therefore, chargeable with the fictitious credit which, 
it is alleged, he obtained by reason of the purchase. 
So far as the evidence shows, the purchase was accom- 
plished before the defendant knew of it. It is a fair 
inference of fact that the National Bank of Missouri 
was tired of carrying the loan which Darby made of 
it in order to buy the bonds, and that the effect of the 
loan from this defendant was to prevent their sacrifice. 
At any rate, the creditors of Darby were not harmed 
by the transaction, for the bonds when sold realized 
more than they cost; nor was any wrong intended by 
Darby. The money was not borrowed to conceal it 
from creditors, but to take valuable securities out of 
pledge. This Darby had the right to do, and the de- 
fendant in helping him to do it was guilty of no fraud 
on creditors, nor was any contemplated. On the con- 
trary, so far as we can see, the creditors were benefited 





National Bank of Missouri. At all events, Darby’s 
estate was in nowise impaired by the transaction. 
The securities were valid in the hands of the defend- 
ant, and Darby could lawfully apply the proceeds 
arising from their sale to repay the advances made 
by it. 

If the six accommodation notes had been discounted 
at legal rates the loan would have been equally unim- 
peachable. Conceding that the bank had good reason 
to believe Darby to be insolvent, the proceeding, as we 
have seen, was not necessarily fraudulent as a matter 
of law, and there is nothing in the evidence to show 
that it was fraudulent in fact. The loans were not 
made to defeat creditors or delay them, or to conceal 
property from them, nor was such their effect. The 
paper on which they were predicated was taken as 
other paper with good indorsers is taken in the regular 
course of business. There is no evidence that the 
money was used improperly, or that the bank supposed 
it would be. Darby, doubtless, raised the money hoping 
to be able to go on with his business; not to defeat his 
creditors, but to pay them. 

If it were clear at the time to his mind that he 
could overcome his difficulties (as we think it was), 
notwithstanding the real state of his affairs did not 
justify the belief, his conduct was not in fact fraudu- 
lent, nor is it condemned by any provision of the bank- 
rupt law. 

Does the fact, then, that the interest reserved on the 
notes in controversy exceeded the charter rate, change 
these transactions, which were lawful if not tainted 
with usury, so that the trustee can recover back the 
whole sum, when, as we have seen, Darby, if suing 
personally, could only recover the excess? We think 
not. The trustee in this matter has no larger interest 
than the bankrupt. The estate of Darby is dimin-- 
ished, by reason of his dealings with this defendant, 
to no greater extent than the usurious interest which 
he has paid. This the trustee should obtain as proper 
assets to be administered, but to allow him to get 
what he asks, would be to transfer to the creditors 
of Darby a sum of money exceeding one hundred 
and fifty thousand dollars, which he never owned, by 
way of punishment of the bank for taking excessive 
interest. 

A court of equity does not deal with contracts af- 
fected with usury in this way. 

The relief it gives is always based on the idea that 
the money borrowed with legal interest shall be paid. 
1 Story’s Eq., §§ 301, 302. 

We have not considered the point raised about the 
exclusion of evidence, because, at the most, the evi- 
dence, if admitted, would only have been cumulative 
on the subject of Darby’s insolvency and the defend- 
ant’s knowledge; and we have treated the case on the 
theory that the officers of the institution knew, when 
they made the loans and received payment of them, 
that Darby was insolvent. 

The case will have to go back for the purpose of en- 
abling the Circuit Court to ascertain in some proper 
way the excess of interest Over the charter rate paid 
on the six accommodation notes, and to enlarge the 
decree so as to cover that sum. In all other respects 
the disposition of this case by the Circuit Court was 
correct. 

The decree is reversed, and the cause remanded 
with directions to proceed in conformity with this 
opinion. 
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COMMISSION OF APPEALS ABSTRACT. 
ASSIGNMENT. 


Order to pay money is not.— This action is brought 
to recover the rent of certain premises rented to de- 
fendants and owned by plaintiff, who is a married 
woman. It appeared that plaintiff gave to a creditor 
of her husband an order upon defendants for $346.64, 
chargeable to her on account of rent. That amount 
of rent had not then accrued. Defendants received 
and accepted the order, but did not return it tu the 
payee until after the commencement of this action 
for the rent. Held (Earl, C., dissenting), that the 
order did not operate as an assignment of the rent 
to the amount thereof and plaintiff was entitled 
to recover the full amount of the rent. An order 
drawn, payable out of a specified fund, is not an 
assignment pro tanto of the fund, unless a consider- 
ation was paid therefor. Alger v. Scott et al. Opinions 
by Gray & Earl, CC. 

PARTNERSHIP. 


Between dealers in real estate.—In an action 
brought for alleged fraud and deceit in the sale of 
lands, held, that a partnership may exist between 
dealers and speculators in real estate for the purpose 
of buying and selling lands. The rules that govern 
commercial and other partnerships also govern part- 
nerships in real estate, save as modified by the rules of 
law in reference to the conveyance and transmission 
of real estate. Pitts v. Waugh, 4 Mass. 424, disap- 
proved. While in such a partnership one partner can- 
not convey the whole title to real estate of the firm, 
unless it is vested in him, he may, as general agent of 
the firm, enter into an executory contract to convey, 
which a court of equity will enforce, and this, although 
the partnership is by parol, as an agent to convey may 
be appointed by parol. Where, therefore, one of the 
members of such a partnership perpetrates a fraud in 
the transaction and prosecution of a partnership enter- 
prise, the statute of frauds presents no obstacle to 
relief against all the partners therefor, and they are all 
liable, although the others had no connection with, 
knowledge of, or participation in the fraud. It seems 
it is not necessary to the existence of such a partner- 
ship, that it be evidenced by a written agreement signed 
by the parties, it may be created by parol. Chester, et 
al. v. Dickerson et al. Opinion by Earl, C. 


PLEDGE. 


This action was brought to recover possession of a 
quantity of mill-feed, which R. pledged to plaintiffs as 
security for a note they discounted for him December 
18, 1866, giving them a receipt for the goods; R. then 
informed plaintiffs the property was in his warehouse. 
Between Dec. 19 and 26, 1866, R. purchased a quantity 
of mill-feedings of H. The note to plaintiffs matured 
January 5, 1867, and was not paid, R. having absconded. 
On that day one of the plaintiffs went to R.’s store, 
saw the mill-feedings, showed plaintiff’s receipt for 
them to the clerk in charge, who handed over the keys 
to him, and he locked up the store and took the keys 
with him. H. got an attachment for the property of 
R., which was issued to defendant January 5, 1867, and 
he, about six o’clock, P. M., went to the store, found it 
locked, got a smith to open it, went in and levied by 
virtue of the attachment on all the goods in the store. 
January 7th plaintiffs demanded the mill-feedings of 
defendant, who refused todeliver them up. Thecourt 





at circuit granted a nonsuit — holding plaintiff’s re- 
ceipt was a security in the nature of a chattel mort- 
gage, and was void as against H., because not filed. 
Held error; that plaintiff’s receipt was not a chattel 
mortgage, aud is not affected by the statute declaring 
unfiled chattel mortgages absolutely void as against 
creditors. Held, also, that, as the pledge to plaintiffs 
was only ineffectual for want of delivery of the goods, 
they had a right to obtain a subsequent delivery, and 
thus Validate their pledge, and that it would be valid 
even as against H.; that nothing but the intervention 
of fraud, or the acquisition by H. of a specific right to 
a lien upon the goods pledged, would prevent the per- 
fecting of plaintiff’s rights as pledges; that the trans- 
action was not fraudulent per se, and its validity was 
a question of fact for the jury. Also held, that in the 
absence of fraud every instrument is to be construed 
so that it may have effect according to the intentions 
of the parties, if that can be done consistently with 
the rules of law. Parshall et al. v. Eggert, sheriff, etc. 
Opinion by Johnson, C. ; 


PRACTICE. 

Appeal from a judgment entered on a default: § 348 
of Code. — Plaintiff commenced an action to foreclosea 
mortgage made by defendant; defendant put in an 
answer; plaintiff served a reply, and thereafter, upon 
notice to defendant, moved at Special Term for judg- 
ment, on the ground that the answer was frivolous; 
defendant did not appear and the motion was granted 
by default. A referee was appointed to take proof of 
the facts stated in the complaint, and upon his report, 
plaintiff, having given notice to defendant, moved for 
final judgment. This judgment was granted, defend- 
ant failing to appear, and judgment was entered. 
Defendant appealed to the General Term from the 
order giving judgment on account of the frivolousness 
of the answer, from the order of reference and from 
the final judgment. These appeals were all dismissed, 
the one from the judgment distinctly on the ground 
that the judgment had been obtained by default. De- 
fendant appealed to this court from the order dismiss- 
ing the appeal from the judgment. Held, that the 
General Term did not err in dismissing the appeal from 
the judgment onthe ground that a judgment by de- 
fault was not appealable. That the defendant, having 
had notice of the mution for judgment, and having 
failed to appear and object, will be deemed to have 
acquiesced, and he can no more attack the same upon 
appeal than if he had expressly assented to it. His 
remedy is to have the default opened or to have the 
judgment set aside. Flake v. Van Wagener. Opinion 
by Earl, C. 

Also held, that § 348 of the Code, which provides that 
an appeal may be taken to the General Term, from a 
judgment entered upon the direction of a single judge, 
‘*in all cases,’’ refers to cases tried and decided by a 
single judge, after hearing the parties, and whose judg- 
ment has been directed after examining the issues of 


law or fact. Ib. 
———_ o> « ——__— 


The death of Mr. Sumner has revived the recollec- 
tion, in many circles, of old No. 4 Court street, in 
Boston, where, a quarter of a century ago, were the 
offices of Peleg W. Chandler, George 8S. Hillard, Ezra 
Lincoln, Jr., and Charles Sumner. A few years later 
John A. Andrew and George 8. Hale took offices in 
the building. The old granite building was replaced 
some years ago by a costly marble structure. 











DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF MAINE,* 
HUSBAND AND WIFE. 

One who, in consequence of a disagreement arising be- 
tween himself and his wife, carried her to her father’s 
house and left her there, where she remained till she 
obtained a divorce, was held liable to her father for her 
board while there, without any express contract between 
them, notwithstanding the fact that the defendant 
paid his wife an agreed sum, in lieu of alimony, upon 
her proceedings for divorce. Burkett v. Trowbridge. 


INSURANCE. 

Whether an over-valuation and proof of loss were 
fraudulent or not, is a question of fact for the jury; 
and where there is “‘ much conflict of testimony,” and 
that adduced by the plaintiff is sufficient, if believed, 
to justify a verdict in her favor, such verdict will not 
be set aside, if the discrepancy between the value of 
the property as found by the jury and the amount in- 
sured thereon be not so great as to make it incredible 
that the over-valuation in the application, and over- 
estimate in the proof of loss, could have occurred 
without positive dishonesty or fraudulent intent on 
the part of the plaintiff. Wéilliams v. Phenia Ins. Co. 


MARRIAGE. 


Testimony of the particeps criminis that she was 
“ married two years ago by C. L., at his house; ”’ it not 
appearing that C. L. professed to be ‘‘a justice of the 
peace or an ordained or licensed minister of the gos- 
pel,’ or that the marriage was ‘‘consummated with a 
full belief on the part of either of the persons married 
that they were lawfully married,”’ is not sufficient evi- 
dence of a marriage in an indictment for adultery. 
State v. Bowe. 

PROMISSORY NOTE. 

1. A demand by the holder of a note payable gener- 
ally may be made upon the maker in the street, the 
maker having no place of business, and raising no ob- 
jection to the place where the demand is made. King 
v. Crowell. 

2. The actual exhibition of the note at the time of 
the demand is unnecessary, if the holder then has it 
with him and is not requested to produce it. Ib. 

3. A notice upon the last day of grace on the in- 
dorser, after previous demand upon and refusal by the 
maker upon the same day, is not premature. Ib. 

4. A note signed “‘ A B, Treas. for St. Paul’s Parish,” is 
the note of the parish. A material alteration of a note, 
in the hands of an indorsee, without the knowledge of 
the indorser, discharges the latter. Sheridan v. Car- 


5. An indorser, ignorant of facts accruing subse- 
quently to his transfer of the indorsed note which 
operate to discharge him from liability thereon, pay- 
ing its amount to the holder, upon discovery of such 
facts, can recover the sum so paid in an action for 
money had and received. Ib. 

6. An offer to return the note to the defendant, made 
at the trial, is sufficient. Ib. 


RAILROADS. 


Where a statute declares that railroads, by whose 
negligence the life of a person is lost, forfeit not less 





* From Edwin B. Smith. ., State Reporter, and to ap- 
ute, .. erty if 
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than five hundred nor more than five thousand dollars, 
to be recovered by indictment to the use of the heirs of 
the deceased. Held, that to bring a case within this 
statute the killing must be instantaneous. State v. G. 
T. Railway. 





STAMPS. 


The assignment of a mortgage of real estate, in Oc- 
tober, 1863, not stamped as then required by the laws 
of the United States, is not, therefore, void, unless it 
appear that the stamp was omitted with intent to de- 
fraud the revenue. Dela in Eq. v. Stamwood. 


STATUTE OF FRAUDS. 


1. If it be agreed that goods sold shall be hauled by 
the vendor to a place specified, it does not necessarily 
follow that the title thereto does not pass till they 
reach the place designated. The property may pass so 
as to take the case out of the statute of frauds, at the 
time the agreement is made, if the parties so intend; 
and whether or not such was their intention, in any 
given case, is a question for the jury, to be determined 
from the words, acts and conduct of the, parties, and 
all the circumstances. Dyer v. Libby. 

2. An instruction of the above purport held unex- 


ceptionable. Ib. 
—— pe 


THE CONSIDERATION OF A SIMPLE CON- 
TRACT. 


The consideration sufficient to support a promise not 
under seal has been defined as any advantage to the 
person promising, or any damage, inconvenience, lia- 
bility, or charge to the person to whom the promise is 
made. If there be a consideration, courts of justice 
will not, in the absence of fraud, enter upon the ques- 
tion whether it be adequate. Thus in Traver v. 
(1 Sid. 57), a woman, after the decease of her husband, 
promised a creditor that if he would prove her hus- 
band had owed him £20 she would pay that sum; and 
although there was no benefit to the woman, yet proof 
of the debt was held a good consideration for her 
promise to pay the amount of it, because it was trouble 
and charge to the creditor to prove his debt. This 
case appears to have been cited with approbation in 
Williamson v. Clements (1 Taunt. 523), in which a dec- 
laration alleged that the defendant was indebted to 
the plaintiff on a bill of exchange, and that the plain- 
tiff, being unable to produce it, had, at the defend- 
ant’s request, given him a bond acknowledging payment 
and conditioned to indemnify him against the bill; 
and it was held that there was a good consideration for 
a promise by the defendant to pay the contents of the 
bill. Upon a like principle, in Harris v. Venables (20 
W. R. 974; L. R., 7 Ex. 235), the withdrawal by the 
plaintiff of a petition to wind up © company was held 
to be a valid consideration for a promise by two of the 
directors to pay a portion of a debt owing by the com- 
pany to the plaintiff; for the performance of the con- 
sideration by the plaintiff was a thing which might be 
injurious to the plaintiff and beneficial to the defend- 
ants, or at least to the company; and a real benefit 
was gained by the withdrawal because of the disinclina- 
tion to commence a new proceeding after labor and 
expense had been wasted. The well-known case of 
Coggs v. Bernard (1 Smith’s L. C. 177) is a strong au- 
thority to the same effect, and it follows from that de- 
cision that if a man undertakes to carry goods safely 
and securely, he is responsible for any damage which 
they may sustain in the carriage through his neglect, 
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though he is to have nothing for his trouble. A sim- 
ilar case to Coggs v. Bernard is Bainbridge v. Firm- 
stone (8 A. & E. 743), where a declaration was held 
sufficient which alleged that in consideration that the 
plaintiff, at the defendant’s request, had consented to 
allow the defendant to weigh two boilers of the plain- 
tiff, the defendant promised to give them up after 
weighing in as perfect condition as they were in at the 
time of the consent. Patterson, J.,remarked: ‘‘ There 
is a detriment to the plaintiff from his parting with 
the possession for even so short a time.”’ 

But it has been held in a variety of cases that no ac- 
tion lies upon an alleged contract, where the only con- 
sideration for the defendant’s promise is the promise 
of the plaintiff to do, or his actually doing, something, 
to do which he was previously bound, either to the de- 
fendant or a third person. Chit. on Cont. 48, 9th ed. 
Upon this ground in Herring v. Dorell (8 Dow}. 604), it 
was held that where a plaintiff (before the abolition of 
arrest upon civil process) discharged one of two joint 
debtors, the other had a right to be discharged, and 
therefore that a promise by a third person to pay the 
debt, in order to obtain such discharge, was void for 
want of consideration. When interest is payable by 
mercantile usage, an undertaking to pay interest upon 
a debt forms no consideration for a promise by the 
creditor to allow an extended time for payment. 
Orme v. Galloway, 9 Ex. 544; 2 W. R. 263. And a prom- 
ise by a captain to pay additional wages to seamen 
during the time which they had agreed to serve is not 
binding upon either the owners or the captain (Harris 
v. Watson, Peake, 72; Harris v. Carter, 2 W. R. 409; 3 
E. & B. 559; with which cases Hartley v. Ponsonby, 5 
W. R. 659, may be advantageously compared). 

It is necessary to distinguish a class of cases wherein 
it has been held that the circumstance of the plaintiff 
being by a contract with athird person already bound 
to perform the consideration for the defendant’s prom- 
ise, does not prevent the plaintiff from suing for breach 
of the defendant’s agreement. A promise by A to B 
to marry the niece of B is a good consideration for a 
promise by B to make A a yearly allowance, although 
A has already contracted to marry the niece (Shadwell 
v. Shadwell, 9 W. R. 163; 9 C. B. N. 8. 159); and a prom- 
ise by the plaintiffs to deliver a cargo of coals to the 
defendant is a good consideration for the defendant’s 
promise to unload the coals, although the defendant 
had previously bought the coals of other persons who 
had directed delivery thereof to be made by the plain- 
tiffs to the defendant. ‘Scotson v. Pegg, 9 W. R. 208, 6 
H. & N. 29%. Of this class the very recent decision in 
Bolton v. Madden (22 W. R. 207) may be cited as an 
instance. The plaintiff and the defendant subscribed 
to a charity, the objects of which were elected by the 
subscribers. It was agreed between them that if the 
plaintiff would give twenty-eight votes for an object 
of the charity whom the defendant favored, the de- 
fendant would, at the next election, give twenty-eight 
votes for such object as the plaintiff should then favor. 
The plaintiff performed his part of the agreement, but 
the defendant made default. It was objected that this 
contract was invalid, on the ground that the subscri- 
ber to a charity is under an obligation to give his vote 
for the best object, and that the plaintiff, if he gave his 
vote for the best candidate at the first election, incurred 
neither trouble nor prejudice, so that there was no 
consideration for the defendant’s promise; and that if 
he gave his vote for the candidate whom he did not 
think the best, the contract was void, as being against 


public policy. The Court of Queen’s Bench held the 
agreement binding, on the ground that the subscriber 
to a charity may give his vote as he pleases, and is an- 
swerable only to his own conscience and reputation 
for the method in which he exercises his power. The 
contention that if the plaintiff at the first election in 
point of fact voted for the best candidate, he thereby 
incurred no trouble, as he was already bound so to do, 
seems to be answered by the decisions in Shadvell v. 
Shadwell (ubi sup.) and Scotson v. Pegg (ubi sup.), for 
even if there was no detriment to the plaintiff to vote 
according to the defendant’s request, yet it was an ad- 
vantage to the latter to insure that the candidate whom 
he favored should receive the plaintiff’s support; and 
the fact that the defendant could rely upon the plain- 
tiff’s promise to vote as he requested was a sufficient 
benefit to him to render binding his own undertaking 
with the plaintiff; it therefore became immaterial that 
the plaintiff was otherwise bound to vote (if indeed he 
was bound to vote at all) for the object whom he 
deemed most deserving. Moreover, the duty cast 
upon the plaintiff to vote for the best candidate was 
only a moral obligation, and, being of no account in 
law for the purpose of contract, did not fetter the ex- 
ercise of the plaintiff’s discretion. Beaumont v. 
Reeve, 8 Q. B. 483. The decision of the Court of 
Queen’s Bench in Bolton v. Madden seems to have 
been well warranted by the authority of preceding 
cases. 

Another mode of stating the above-mentioned doc- 
trine is that simple contracts must be mutual, that is, 
that each party shall be bound to do, or not to do, or 
to suffer to be done, something; thus, where B con- 
tracted in writing to work for a manufacturer in his 
trade, and for no other person during twelve months, 
and so on from twelve months to twelve months, until 
B should give notice, it was held that the agreement 
was bad for want of mutuality, the manufacturer not 
having been bound to employ B. Sykes v. Dixon, 9 A. 
& E. 693. From cases proceeding upon this principle 
must be distinguished those decisions where it has 
been held that a promise to do acertain thing upon 
the performance of a consideration is valid, although 
at the time of the promise it may be uncertain whether 
the consideration will be performed. In Mills v. 
Blackall (11 Q. B. 358, 364), Patteson, J., remarks: ‘‘ The 
mutuality of obligation is not a sound criterion. In 
a contract of guarantee for further advances toa third 
person, the plaintiff is not always bound to make the 
advances; but the duty to see him harmless arises 
upon the advances being made.” In Kennaway v. 
Treleavan (5 M. & W. 498, 501), Parke, B., in giving 
judgment, says: ‘“‘ But a great number of the cases are 
of contracts not binding on both sides at the time 
when made, and in which the whole duty to be per- 
formed rests with one of the contracting parties. A 
guarantee falls under that class; when a person says: 
‘In case you choose to employ this man as your agent 
for a week, I will be responsible for ali such sums as he 
shall receive during that time, and neglect to pay over 
to you ’— the party indemnified is not therefure bound 
to employ the person designated by the guarantee, but 
if he do employ him, then the guarantee attaches and 
becomes binding on the party who gave it.” 

The objection that a contract was bad for want of 
mutuality, and was not supported by any considera- 
tion, was vainly urged in the recent case of The Great 
Northern Railway Company v. Witham (22 W. R. 48; L. 





R.,9 C. P. 16, noticed ante, p. 240). The plaintiffs hav- 
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ing advertised for tenders for the supply of iron, the 
defendant offered to deliver any quantity which they 
might order; his tender was accepted, but he failed to 
supply all the iron which they required, and was sued 
for the breach of this contract by the railway company, 
who obtained the verdict. It was argued on behalf of 
the defendant that the verdict could not be upheld, for 
the contract was unilateral, and was not binding upon 
him. It is plain that the company were not bound to 
give any order for iron, and it clearly lay within their 
option whether the defendant should reap any benefit 
from the agreement into which he had entered. These 
reasons did not prevail with the judges of the Court of 
Common Pleas, who refused to disturb the verdict. 
They were of opinion that the contract was valid, for, 
when an order was given by the plaintiffs, they were 
bound to accept the iron supplied by the defendant in 
performance of it, and to pay the price. This case 
strongly resembles the judicial opinions as to the lia- 
bility of guarantors and sureties, which have been 
above cited. The real consideration for the defend- 
ant’s promise to supply the goods was the plaintiffs’ 
promise to pay for the goods when supplied by him; if 
no goods were ordered by the plaintiffs, he suffered no 
loss on that account. — Solicitors’ Journal. 


——___—_—. 


LAW REPORTS. 


Law reports have increased so rapidly within the 
last few years, that their number is already incon- 
venient; and, with the apparently inevitable yearly 
addition, will soon be appalling. This is especially so 
in this country; and, with our thirty-seven States and 
their complex systems, it is not to be wondered at. 
Nor do we see, at present, how it is to be avoided. 

But there is an inconvenience, and, consequently, 
an evil, which can and ought to be remedied. We 
refer to the practice, a very old one, of giving the 
reports the name of the reporter. Now, when reports 
were few, the inconvenience was trifling; and, when 
they were the result of individual enterprise, there was 
a propriety in it. But the number has so largely in- 
creased, that the inconvenience is well-nigh intoller- 
able, while the reason of the practice, in most in- 
stances, has ceased, by the States undertaking to pub- 
lish the report by their own appointed agents. Under 
the present system, it is even difficult to retain the 
names of the reporters in the memory; and this is 
rendered still more troublesome, when, as is some- 
times the case, there are several different series of 
reports, and by different reporters, but of the same 
names. This is a source, not only of inconvenience, 
but also of confusion. 

The remedy we suggest is this. Let every series of 
reports be entitled of the State to which they belong, 
and be numbered, consecutively, from first to last. 
In this way, we would have but one series of reports 
in each State where law and equity are combined; 
and, in the States in which they are administered 
separately, they might be distinguished into law and 
equity reports. This would greatly reduce and sim- 
plify the titles, and would be much better than the 
present method. 

It may be objected against this improvement that it 
would interfere with individual rights or personal 
pride. But the objection is answered by the fact that 
nearly all the reports, now published, are State reports, 
published under State authority and by a State officer, 
who has no more right to give his name to the reports 
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than the compiler of her archives has to give his name 
to them. Indeed, in most instances, the proper title 
of these reports is the name of the State authorizing 
their publication, and the name of the reporter is an 
added assumption or a conceded courtesy. While it 
wrought no inconvenience to the public it was an 
innocent usurpation, but now it is a serious annoyance, 
and should be discontinued. 


> 
vor 


BOOK N eee 


A Treatise on the Law of Cori 
Actions thereon. By Joseph Ch Chitty Ir a Reena ninth 
English Edition, by John Arch hibald ——,, 2 * 
ity The eleventh Ameniean Edition, by J. Per- 
kins, LL.D. In two volumes. New York: Hard & 
Houghton, 1874. 
Chitty on Contracts has, from the time of its first 
issue, now nearly half a century ago, held a very ex- 
alted rank among the very best of legal text-books. 
Mr. Samuel Warren, in his Introduction to the Study of 
the Law, says of it: ‘‘ It is, in the author’s opinion, de- 
cidedly the best practical treatise extant upon the sub- 
ject. He has had occasion frequently to examine it 
for practical purposes and is happy to bear testimony 
to its admirable arrangement, accuracy, compression 
of detail, and comprehensiveness of design.’’ This 
was said of it, by a competent judge, years ago. Since 
that day it has been greatly improved in the hands of 
the English editor, Mr. Russell, and of the several 
editors who have prepared American editions. From 
a thin volume of 300 pages it has grown to a work of 
two massive volumes, each containing more than twice 
the number of pages contained in the original volume. 
But not one of the editors, English or American, has 
made to it more valuable additions or expended upon 
it more careful and intelligent labor than has the 
present editor, Mr. Perkins. He has brought to the 
work a mind well stored with legal learning, great in- 
dustry and experience, and a pen capable of clear and 
concise expression. He has “introduced many new 
notes, entirely recast many, enlarged others, and re- 
vised the whole, as the text seemed to require; and in 
order to adapt the book more fully to American study 
and practice, the editor has introduced into the text, 
with proper marks of distinction, such additions of 
new matter as have been deemed important and 
suitable for that purpose."’ The editor has also 
added entire sections on ‘‘Tender of Specific Arti- 
cles,”’ ‘‘Parties,” ‘* Assignments,’’ ‘‘ Novation,” ‘‘ Coy- 
enants Running with the Land,’’ “Mistake in the 
Making of Contracts,’’ and a very full and exhaustive 
chapter on “Specific Performance.’’ The recent re- 
ports have contributed many important cases to the 
law of contracts, and Mr. Perkins has very thoroughly 
availed himself of them in his editorial labors. The 
body of the work is, of course, essentially English, 
but a wealth of American adjudications has been added 
by the American editors, so that this last edition con- 
tains the entire body of the law, both English and 
American, on the subject of contracts in all their va- 
rieties. The volumes are very handsomely printed 
and bound. 








++ 
eo 





The “Council of Law Reporting,’’ appointed by the 
Bar Association of New York city, has applied to the 
legislature for incorporation. But the men who are 
managing the affair seem disposed to make “ two bites 
of a cherry,’ and so have delayed asking for that 
$20,000 subsidy per year, until the incorporation is 





effected. 
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CORRESPONDENCE. 


COMPREHENSIVE LEGISLATION. 
Editor Law Journal: 

By chapter 12 of the Laws of the present session of 
the legislature, it is provided that ‘‘ Every person who 
shall willfully set on,foot, or instigate, or move to, or 
carry on, or promote or engage in, or do any act to- 
ward the furtherance of any act of cruelty to any 
animal, shall be guilty of a misdemeanor.” § 1. 

By section 8 it is provided that ‘‘ In this act, and in 
every law of this State passed, or which may be passed, 
relating to or affecting animals, the singular shall in- 
clude the plural; the words ‘ animal’ or ‘dumb ani- 
mal’ shall be held to include every living creature ; and 
the words ‘torture,’ ‘torment,’ or ‘ cruelty,’ shall be 
held to include every act, omission or neglect, whereby 
unjustifiable physical pain, or suffering or death is 
caused or permitted,’’ etc. This language seems to be 
very comprehensive, and as man is beyond question an 
animal, without a statute definition of the term, and 
as the statute referred to expressly declares animal to 
include every living creatyre, may we not hereafter 
expect to see cases of unjustifiable assault and battery 
prosecuted by the agents of the society for the pre- 
vention of cruelty to animals, as charges for cruelty to 


animals? NEmo. 
—__++-—_—_ 


DECISIONS OF THE COURT OF APPEALS. 


The following decisions were handed down in the 
Court of Appeals on Tuesday last: 

Judgment affirmed, with costs — Moody v. Eldred; 
Irvine v. Millbank. —— Judgments reversed and new 
trial granted, costs to abide event — Underhill v. Van- 
dervoort. ——Judgments affirmed, without costs to 
either party in this court — Howell v. Mills. —— Order 
affirmed, with costs—The People, etc., v. The Board 
_ of Supervisors of Sullivan county; in the matter of 
William Sharp, Jr. —— Appeal dismissed, with costs — 


Underwood v. Green. —— Motion denied, with costs 
$10) — Terry v. Wait. 
———_ +e. 


Old Roger North who wrote many wise and sensible 
things concerning the study of the law, left the fol- 
lowing concerning the advantages of community study : 

“There are many reasons that demonstrate the use 
of society in the study of the law: Ist. Regulating 
mistakes; oftentimes a man shall read and go away 
with a sense clean contrary to the book, and he shall 
be as confident as if he were in the right ; that his com- 
panion shall observe, and sending him to the book, 
shall rectify his mistake. 2d. Confirming what he has 
read ; for that which confused his memory, by rehears- 
ing will clear up and become distinct, and so more 
thoroughly understood and remembered. 3d. Aptness 
to speak; for a man be he possessed of a book-case, 
and think he has it ad wnguem throughout, and yet 
when he offer at it, shall find himself at a loss, and his 
words will not be right and be proper, or perhaps too 
many, and his expression confused; when he has once 
talked his case over, and his company have tossed it a 
little to and fro, then he shall utter it more readily 
and with fewer words, and much more force. Lastly. 
The example of others, and learning from them many 
things which would not have been otherwise known. 
In fine, the advantages of a fit society, are, to a student, 
superior to all others put together.” 
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NOTES. 

The late Hon. Charles Sumner was for some years 
reporter of the First Circuit Court of the United 
States, and published three volumes known as “‘ Sum- 
ner’s Reports.’”’ He also edited the American Jurist, 
a quarterly law journal, and was lecturer on Constitu- 
tional Law and the Law of Nations to the Cambridge 
Law School. From 1837 to 1840 he was in Europe, but 
on his return to Boston in 1840 he resumed practice, 
and in 1844 to 1846 published, with annotations, 
**Vesey’s Reports,” in twenty volumes. He also pub- 
lished an edition of Dunlop’s Treatise on Admiralty 
Practice. e 

In the case of Espy, Heidelbach & Co. v. The First 
National Bank of Cincinnati, just decided in the 
Supreme Court of the United States, it is held that 
where money is paid on a raised check by mistake, 
neither party being in fault, the general rule is that it 
may be recovered back as paid without consideration. 
But that if either party has been guilty of negligence 
or carelessness by which the other has been injured, the 
negligent party must bear the loss. As to whether the 
indorsement of the word “ good,” with the officer’s 
initials, under such circumstances would make the 
bank liable beyond the genuineness of the signature 
and the possession of funds to meet the check certified 
“quere.”’ <A verbal reply that a check is good, given 
for the information of the party about to receive it, 
extends only to matters of which the bank had knowl- 
edge, oris presumed to have by the law. 


In Planters’ Mutual Ins. Co. v. Deford, to appear in 
38 Md., a fire policy was written as covering $5,000 on 
“stock, hides and leather,’’ and subsequently it was 
indorsed ‘‘ after this date this policy covers $2,500 on 
stock, and $2,500 on building.’’ The plaintiff, in an 
action on the policy, offered evidenee to prove that the 
policy was written for $5,000 on stock by a mistake of 
aclerk of the company. The court held the evidence 
admissible, as proving a collateral part. It was fur- 
ther held, that a failure to object specifically to the 
preliminary proofs promptly, was a waiver of the right 
to object to the proofs as defective. This point was 
also held in Frederick Cownty Mutual Fire Ins. Co. v. 
Deford, reported in the same volume. 


PURCHASEABLE OFFICES. — The report of the admin- 
istrator of the provinces of Alsace and Lorraine, for the 
year 1873, has been made to the German diet. It an- 
nounces that the compensation to be paid for offices 
which, under the French regime, were subjects of bar- 
gain and sale, has been concluded: 276 notaryships 
were valued at 18,970,500 francs; 81 attorneyships at 
2,657,000 francs; 16 positions of secretary-general (ober 
sekretar) and secretary of a tribunal of commune at 
776,900 francs; 97 positions of clerks to courts of jus- 
tices of the peace at 1,005,800 francs; 218 positions of 
marshals at 2,577,800 francs; 11 positions of commis- 
saire prisem at 452,000 francs; being in the aggregate, 
699 places valued at 26,441,000 francs compensation esti- 
mate, though purchased, originally, for only 19,000,000 
francs. 

The purchase value of an attorney’s practice thus 
appears to average $6,560 gold ; we have no means of as- 
certaining how many years purchase a possession of 
this kind is regarded as being worth. 

———>__—_—_ 

The members of the legal profession of St. Louis 
have formed a Bar Association similar to the Bar As- 
sociation of New York. 














FOREIGN NOTES. 


Mr. Mommeen, the historian of Ancient Rome, has 
been appointed Professor of Jurisprudence at the 
University of Leipsic.—— Judge Hartwell, of the Su- 
preme Court of the Sandwich Islands, has been 
appointed Attorney-General.—— Lord Cairns will con- 
tinue to act as arbitrator in the Albert arbitration.—— 
The expense incurred in the pursuit and prosecution 
of the Bidwells and McDonnell, the Bank of England 
forgers, was £46,000.—— A committee of the House of 
Commons having been appointed to investigate the 
charges preferred against Dr. Kenealy, counsel for the 
Tichborne’ claimant, Mr. Whalley, M. P., demands 
that a similar committee be appointed to investigate 
charges against Mr. Hawkins, Q. C., prosecuting attor- 
ney. —— It is probable that the bill for the removal of 
the disabilities of women will be introduced in the 
house of commons immediately on the opening of the 
coming session. —— The London Times states that ‘ it 
was proposed to confer upon Right Hon. Russell Gur- 
ney the grand cross of the bath, in recognition of his 
labors in the Washington Claims Commission, but Mr. 
Gurney did not desire a distinction which seemed in- 
compatible with his profession.” 


—_>_——_ 


LEGAL NEWS. 


The suit of Hon. Reverdy Johnson against the Balti- 
more & Ohio R. R. Co., to recover $5,000 for profes- 
sional services, has been decided in his favor. 


Chief Justice Sargent, of the Supreme Court of New 
Hampshire, has founded a scholarship in Dartmouth 
College. 


The United States Senate has confirmed the nomi- 
nation of Joshua G. Hall to be United States Attorney 
for New Hampshire. 


Hon. Edmund H. Bennett, who was appointed re- 
porter of the Massachusetts Supreme Court decisions, 
in place of Mr. Browne, who resigned, declined the 
office, and the governor has appointed Mr. John La- 
throp, of Boston. 


There has not been a criminal case tried in the Dis- 
trict Courts of Utah in two years. Not, of course, for 
want of criminals, but because the Federal judges have 
been repeating the old story of ‘“‘The dog in the man- 
ger.” 

Senor Emilio Garcia Zivino, chief justice of the 
Supreme Court of Havana, is in New York city, having 
come to this country for the purpose of studying our 
prison system and of making himself acquainted with 
the principles of our criminal laws. He will visit the 
most important cities and inspect the principal prisons 
in the country. 


A dispatch from Forest City, Ark., states that Judge 
John W. Fox, judge of the Eleventh Judicial District, 
was shot, on the 22d ult., by J. R. Aldrich, a lawyer, 
and died in the afternoon. Judge Fox was passing 


along the street, when Aldrich stepped out and said: 
“Now, Judge Fox,” and fired. Aldrich fired the 
second barrel after Fox had fallen. Aldrich delivered 
himself up to the sheriff. The origin of the difficulty 
is not known, though it is thought it grew out of some 
remarks to Aldrich by Fox while the latter was on the 
bench. y 
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“Through curiosity,” says the Cincinnati Com- 
mercial, ‘‘ one of our reporters dropped in at the former 
law office of the late Chief Justice Chase, on Third 
street, and there found his late partner, Register Ball. 
The old sign of ‘Chase & Ball’ is still over the door, 
and the old library and office furniture remain as they 
were nearly forty yearsago. What a world of associa- 
tions cluster around this spot; the desk upon which 
was written by the lamented Chase the act repealing 
the ‘ Black Laws’ of Ohio, and at which he sat when 
he prepared his great argument in the Van Zandt case. 
In those days there were three representatives of uni- 
versal freedom in the Senate of the United States, and 
only three —Chase, Hale and Sumner, all of whom 
within the last year have passed away.” 


Among the prominent members of the bench and 
bar of this country who have recently died, are the 
following: Hon. Pablo de la Guerra, Judge of the First 
Judicial Court of California, February 5th, at Santa 
Barbara, Cal.; Elias H. Ely, a graduate of Yale of the 
Class of 1810, and for fifty years a leading member of 
the New York bar, February 9th, at Portland, Me.; 
George F. Lee, a prominent lawyer of Buffalo, Febru- 
ary 10th, at Savannah, Ga.; Hon. R. C. Hord, ex-Judge 
of the Court of Common Pleas of Ohio, February 12th, 
at Cleveland; Hon. William Alexander, formerly 
Judge of the Circuit Court of Maryland, and a mem- 
ber of the Legislature, February 2lst; ex-Judge Con- 
stant Cook of Bath, Steuben county, N. Y., February 
24th; Hon. John 8. Millson, a distinguished lawyer 
and highly esteemed citizen of Norfolk, March Ist; 
Hon. Bolivar B. Daniels, Presiding Judge of the Or- 
phans’ Court of Baltimore, March Ist; ex-Judge 
Brown, of Madison county, Illinois, March 2d, at 
St. Louis, Mo.; Hon. Nathan K. Hall, Judge of the 
United States District Court for the Northern District 
of New York, March 2d, at Buffalo; ex-Judge Louis 
Dent, brother-in-law of President Grant, March 22d, 
at Washington, D. C.; Henry Homer, for over forty 
years connected with the courts in Boston, as clerk, 


etc. 
—_—_—___—. 


Style in which an oath was administered by a Ger- 
man justice of the peace in Lincoln, Wis.: ‘‘ You as 
awfully swear you will tell the truth, the whole 
truth, and nothing but the truth, the best what you 
can.” 

The lawyers and doctors are generally on excellent 
terms and very charitable as to each others mistakes, 
as well they may be, but there are exceptions to this as 
to all rules, as the following may serve to illustrate: 
A practicing lawyer named Stone and a Dr. Mason 
were rival candidates for the Senate in Tennessee, and 
were stumping the district together. Dr. Mason was 
an advocate of law reform, and as an argument in its 
favor, he referred to a certain case in which his com- 
petitor had been recently nonsuited on some techni- 
cal point — ‘* Now,”’ said the doctor, ‘“‘we need law 
reform, or else Mr. Stone is incompetent to bring a 
suit correctly.”’ Mr. Stone, in reply, said: ‘The 
Doctor has the advantage of me; for when I make a 
mistake in my practice, he has only to go to the records 
of the court to find it and to publish it to the world; 
but when he makes a mistake in his practice, he buries 
it six feet under ground.”’ If his ‘fellow citizens” 
had a due appreciation of ready wit, Mr. Stone became 
a senator. 
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RIGHT OF NATURAL SUPPORT OF LAND. 


The law as to what right the owner of a piece of 
land may have to its support by the adjoining land 
of another person is very unsettled. 

In the short space at our disposal we shall en- 
deavor, as briefly as possible, to give a general idea 
of the condition of the law in this State. 

The leading case upon the subject is Wilde v. Mins- 
terley, 15 Car., 1 B. R., 2 Rolle’s Abr. 565, 1.5. In 
that case it was decided that, if A erect a house on 
the confines of his land next adjoining the land of B, 
and B afterward digs his land near to the foundation 
of the house of A, whereby the foundation of the 
house and the house itself fall into the pit, still no 
action lies at the suit of A against B; and the reason 
given is, that it was the fault of A himself that he 
built his house so near the land of B, for he could 
not, by his act, hinder B from making the most 
profitable use of his land. This decision has been 
followed in two cases decided in the courts of this 
State, both of which were between owners of adjoin- 
ing pieces of land in the city of New York. In 
one of these cases (Panton v. Holland, 17 Johns. 92), 
Mr. Justice Woodworth, in delivering the opinion, 
said: “On reviewing the cases I am of the opinion 
that no man is answerable in damages for the reason- 
able exercise of a right, when it is accompanied by 
a cautious regard for the rights of others, when there 
is no just ground for the charge of negligence or 
unskillfulness, and when the act is not done mali- 
ciously.” The other case (Lasala v. Holbrook, 4 
Paige, 169) came before Chancellor Walworth on a 
bill for an injunction to restrain defendant from pro- 
ceeding with the excavation of his lot, by which the 
safety of the foundation and walls of the plaintiff's 
building, which had been standing for thirty-eight 
years, was endangered. An injunction was granted 
by the master, but, on application to the Chancellor, 
it was dissolved. The law, as decided in the case in 
Rolle, may, therefore, be considered as fully adopted 
in this State, after full consideration, and under cir- 
cumstances calling loudly for mitigation in the rigor 
of the rule. (See the case of Lasala v. Holbrook, just 
cited.) 

But when we come to consider the dictum of Rolle, 
appended to his report of the case of Wilde v. Minster- 
ley, our course is not so clear. The dictum is as fol- 
lows: “But it seems that a man who has land next 
adjoining my land cannot dig his land so near mine 
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that thereby my land shall go into the pit, and, there- 
fore, if an action had been brought for that, it would 
lie.” (2 Rolle’s Abr., Trespass, I, p. 1.) This statement 
has been variously treated in the opinions delivered 
by judges in this State. Chancellor Walworth, in the 
case of Lasala v. Holbrook, supra, although this ques- 
tion was collateral to the one at issue, made use of 
the following language: “I have a natural right to 
the use of my land in the situation in which it was 
placed by nature, surrounded and protected by the 
soil of the adjacent lots. And the owners of those 
lots will not be permitted to destroy my land by 
removing this natural support or barrier.” (Citing 
Rolle’s Abr.) Mr. Justice Hand, in delivering the 
opinion of the court in the case of Hays v. Cohoes Co., 
3 Barb. 50, cited the dictum of Rolle as illustrative of 
the principle that, “ disturbing the soil of the adjacent 
owner in its natural state, or casting substances upon 
it, is not justifiable.” In the same case on appeal 
(2 N. Y. 162), Mr. Justice Gardiner, in alluding to 
this question, said: ‘‘ No degree of care in the exca- 
vation by the pit-owner would, I apprehend, justify 
the transfer of a portion of another man’s land to his 
own.” The doctrine received a great shock in the 
case of Radcliff’s Hx'rs v. Mayor, etc., of Brooklyn, 4 
N. Y. 203. The corporation of the city of Brooklyn, 
in the exercise of its corporate powers, had proceeded 
to cpen Furman street. In grading the street a great 
portion of the earth within the line had been removed. 
By this removal the land of the plaintiff fronting on 
the street, deprived of its natural support, fell by its 
own weight into the excavation; but the court de- 
cided that the plaintiff could not recover for the injury 
to his land by the act of the corporation in excavat- 
ing the street, for the reason (using the language of 
Chief Justice Bronson) that “persons acting under an 
authority, conferred by the legislature, to grade, level 
and improve streets and highways, if they exercise 
proper care and skill, are not answerable for the con- 
sequential damages which may be sustained by those 
who own lands bounded by the street or highway.” 
In commenting upon the dictum of Rolle and the case 
of Lasala v. Holbrook, supra, the learned justice said: 
“ But still I think the reasoning unsound, especially 
in reference to property in cities and large towns, 
If the doctrine were carried out to its legitimate con- 
sequences, it would often deprive men of the whole 
beneficial use of their property. * * * A city 
could never be built under such a doctrine. * * * 
The saying of Rolle may have been a wise one in 
its day, but it is not well adapted to our times.” The 
point settled in the case of Gourdier v. Cormack, 2 
E. D. Smith, 202, can be shown in no better way 
than by a quotation from the opinion delivered by 
Mr. Justice Woodruff: “However true it may be, 
that the defendants had a right to dig on their own 
lot, and, perhaps, within the opinion of Chief Justice 
Bronson in Radclif’’s Hx'rs v. Mayor, etc., of Brooklyn, 
4 Comst. 198, they may not be liable for the conse- 
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quences of mere excavation, prudently conducted, al- 
though the adjacent earth and walls slide in for want 
of protection, this will not warrant an actual and vio- 
lent blasting out of the rocks on the plaintiff's lot.” 
The same justice in delivering the opinion of the 
court in the case of Walter v. Post, 6 Duer, 363, said: 
“ Although one who excavates his own soil is not 
under an affirmative duty to protect his neighbor’s 
soil from falling, he may not conduct his excavation 
so heedlessly or recklessly as to unnecessarily cause 
injury to his neighbor; and, on the other hand, the 
neighbor, having received due notice, should, if he 
desire to support his own soil, resort to the proper 
means for doing so. He may not be liable, and we 
think is not himself liable, if he chooses to neglect 
this precaution. The one who digs away his own soil, 
and so by the operation of the laws of nature merely 
draws upon himself his neighbor's soil or sand, must, 
we think, submit to the inconvenience; and he has, 
we think, his election to do so or to protect himself 
by sheath-piling, or otherwise, as he may be advised.” 
The case of Farrand v. Marshall, in which the ques- 
tion was very learnedly discussed, came twice before 
the Supreme Court; the first time at Special Term, 
19 Barb. 280, upon a motion to vacate or modify an 
injunction restraining defendant from proceeding 
with the excavation of his own lot. The excavation 
was for the purpose of obtaining clay for brick mak- 
ing. The injunction was so modified “as only to 
restrain the defendant from excavating or removing 
any soil from any land adjoining the plaintiff's prem- 
ises, which should cause the plaintiff’s land, by reason 
of the withdrawal of its lateral support, to fall away 
or subside.” Mr. Justice Harris, in rendering the 
decision, said, in reference to the dictum of Chief 
Justice Bronson: “I was a member of the court at 
the time and concurred in the judgment, but I cer- 
tainly did not suppose myself committed to the views 
of the distinguished judge, who pronounced the judg- 
ment of the court, upon the doctrine now in ques- 
tion. I presume no other member of the court, not 
even the learned judge himself, did. * * * It is 
a right of property ‘necessarily and naturally attached 
to the soil.’ It has been well said that ‘ the negation 
of this principle would be incompatible with the very 
security for property, as it is obvious that if the neigh- 
boring owners might excavate their soil on every side 
up the boundary line, to an indefinite depth, land 
thus deprived of support on all sides could not stand 
by itsown coherence alone.’ Gale & Whateley on 
Easements, 216.” Afterward, at General Term, 21 
Barb. 417, the doctrine was fully affirmed. In refer- 
ence to the case of Radclif’’s Hx'rs v. Mayor, etc., cited 
supra, the court, per Wright, J., said: “We cannot 
regard the case as authority binding on us to say that 
aman may destroy his neighbor's land by depriving 
it of its natural support, when such land is in its nat- 
ural state and that it is damnum absque injuria.” The 
whole opinion is well worthy of perusal. 





The tendency of judicial opinion would seem, from 
these cases, to be in favor of the following principles : 
Generally a man may not remove the natural support 
given by his own land to that of his neighbor; but 
in regard to cities a different doctrine will prevail by 
allowing the owner to dig in his own land for the 
purpose of improvement, without liability for any dam- 
ages suffered by the owner of the adjoining premises, 
if the excavation shall have been conducted with pru- 
dence and care and without causing any unnecessary 
injury (see, in addition to the cases already cited, the 
remarks of Earl, C., in Losee v. Buchanan, 51 N.Y. 
479); the person making the excavation will have, 
however, no right of action for any injury to himself 
or his property because of the falling by its own 
weight of the adjoining land, thus deprived of its 
natural support, even where the contiguous premises 
are situated within city limits; but a man has no 
right, by building upon his own land or otherwise, to 
increase the burden upon the land of his neighbor. 

: W. A. Haccerry. 
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CODIFIERS AND REVISERS. 


There is no work more laborious and more thank- 
less than codification and statutory revision. The 
common fate of codes is to be unnoticed or remain 
unadopted, or, if adopted, to be attributed to some 
one not in the least entitled to the credit of the per- 
formance ; and the usual result of statutory revision 
is that the labor is accepted without criticism and 
without thanks. The “ Report of the Commissioners 
to revise the Statutes of the State of New York,” 
now lying before us, furnishes us the occasion for 
this reflection, but we hope that our remarks may not 
prove prophetic of the reception of the labors of the 
commissioners. The commission, now consisting of 
Montgomery H. Throop, Charles Stebbins and Jacob 
I. Werner, are evidently doing very intelligent and 
faithful work. If their labors shall not prove accept- 
able it will not be for want of conscientious application 
on the part of the commissioners, for they have, as 
appears from the report, abandoned all other profes- 
sional duties for this work of revision. The difficulty 
and delicacy of their task is well described in the 
report. To group together similar statutes; omit 
redundant or obsolete enactments; make necessary 
alterations; reconcile contradictions; supply omis- 
sions; amend imperfections; prepare annotations; 
furnish references to decisions, and explain or ex- 
pound the same; suggest contradictions, omissions 
and imperfections appearing in the original text, with 
the mode in which they have been reconciled, sup- 
plied or amended ; designate statutes deserving repeal, 
and the reasons therefor; and recommend such new 
acts as such repeal may render necessary; all this 
forms a work of great magnitude, intricacy and tedi- 
ousness, and demands the highest intellectual and 
moral faculties. The performance of this labor neces- 
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sitates the careful re-writing of nearly every section ; 


aconstant study of reported cases; the comparison 
of inconsistent authorities; the searching for and 
application of proper legal principles, and the careful 
deliberation on the language to be employed in the 
expression of the ideas. ‘‘The adequate performance 
of this labor,” justly remark the commissioners, 
“demands as much care, skill and learning as that of 
a judge,” and must be rendered without the assist- 
ance of the arguments of counsel and their citation 
of authorities. These difficulties are set forth by the 
commissioners in excuse for their delay in completing 
their labors. To lawyers the apology is superfluous, 
and the animadversion of any others is of no con- 
sequence. 

We have been much interested in the examples 
given in the report of the system of condensation 
adopted in the revision. Our statutes, as a rule, are 
much too prolix. They attempt not only to enunciate 
a principle, but also to prescribe every step to be 
pursued in the application of the principle to prac- 
tice. Itis the minor directions of statutes that give 
rise to the greater part of the litigation respecting 
them. These remarks are particularly applicable to 
the laws passed since the former revision. These 
form a perfect slough of despond. And when we 
add to their prolixity their inconsistency, we do not 
envy the commissioners the performance of this part 
of their duty. The enactments of our State in 
respect, particularly, to married women, mechanics’ 
liens, and corporations, form a disheartening and 
disgraceful jumble, and we imagine that, in regard to 
these, the heroic treatment will be the best, the blunt 
end of the stylwm the more effectual. 

The commissioners have our respect, our sympathy, 
our commiseration. In spite of the enormous diffi- 
culty of their task, and in spite of internal disagree- 
ments, now happily removed, they have done well 
what they have completed, and doubtless, in time, 
will faithfully accomplish the work. 

Quite a chapter might be written on the misfor- 
tunes and misunderstandings of codifiers and revis- 
ers, after the manner of D'Israeli’s “ Calamities and 
Quarrels of Authors.” Edward Livingston, although 
one of the most fortunate of men, met with a great 
misfortune in the preparation of his Penal Code. He 
had completed the draft and an engrossed copy for 
the printer, when both were destroyed by fire. At 
the age of sixty he sat down and did his work over 
again, and in two years the reproduction was com- 
plete. Livingston’s task was an Herculean one. The 
Spanish statutes in force in Louisiana were many of 
them so cruel and absurd as to have become practi- 
cally obsolete, but still remained a part of the funda- 
mental law. The laws regarding infamy were 
especially abominable. Infamy was denounced in- 


discriminately upon children of illegal marriages ; suit- 
ors or advocates incurring rebuke from a judge in court, 
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whether justly or unjustly ; slanderers; unfaithful de- 
positaries ; widows marrying before the expiration of 
a year’s mourning ; their too impatient new husbands; 
procurers; comedians; mountebanks; usurers; gam- 
blers and buffoons — attaching not from convic- 
tion only, but from the fact, and working exclusion 
from office and incapacity to testify. Under the head 
of crimen falsi, it was criminal and punishable with 
banishment for an advocate to betray the secrets of 
his client, or designedly to cite the law falsely; for a 
judge knowingly to render judgment contrary to law; 
for any person to say mass without ordination ; for 
any one to change his name by taking one more 
honorable; for a woman to feign maternity and pro- 
duce a counterfeit heir. Under the title of homicide 
punishment was denounced for fatal results from the 
malpractice of quacks, or the blunders of physicians, 
surgeons, or apothecaries, as well as the administration 
of drugs either to destroy life or overcome barren- 
ness. Defamation was a very comprehensive title, 
including all acts designed to degrade or dishonor 
another, whether by writing, printing, speech, ges- 
ture, assault and battery, overstrained gallantry, or 
inflicting smoke upon a neighbor overhead, or water 
upon a neighbor nearer the ground. There were 
even some remains of the old system of bloody pen- 
alties against Judaism, heresy and blasphemy, and 
of the regulation of torture, and some vestiges of 
the pillory, public whipping, and of burning to death. 
These abominations the Penal Code of Livingston 
proposed to wipe out, but, although it gave him a 
world-wide fame, it remains unadopted. There is an 
advantage in having a code the product of several 
minds rather than of one. In the latter case a man 
is apt to impress his hobbies on his work. Thus 
Livingston, although he strove to render punishment 
reformatory rather than vindictive, and proposed to 
abolish capital punishment, yet proposed to substitute 
for the death penalty a fate infinitely more horrible. 
It is interesting to observe how a sensitive and 
humane mind may be led astray in its striving after 
reforms, Livingston’s substitute for capital punish- 
ment was the following: “Imprisonment for life in a 
solitary cell, to be painted black without and within, 
and bearing a conspicuous outer inscription, in dis- 
tinct white letters, setting forth the culprit’s name 
and offense, and proceeding with a fearfully graphic 
description of his doom: ‘ His food is bread of the 
coarsest kind; his drink is water mingled with his 
tears; he is dead to the world; this cell is his grave; 
his existence is prolonged that he may remember his 
crime, and repent it, and that the continuance of his 
punishment may deter others from the indulgence of . 
hatred, avarice, sensuality, and the passions which lead 
to the crime he has committed. When the Almighty, 
in his due time, shall exercise toward him that dis- 
pensation which he himself arrogantly and wickedly 
usurped toward another, his body is to be dissected 
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and his soul will abide that judgment which divine jus- 
tice shall decree.’” We suppose that Livingston would 
have shuddered at the idea of burying a man alive as 
a penalty for crime, and yet he deliberately proposed 
the infliction of a penalty combining all the horrors 
of that punishment, with a cruel prolongation of the 
suffering through life, and a dreadful fate after 
death. 

So we have been led to believe that the disagree- 
ments of several revisers or codifiers often produce 
more beneficial results than the uncriticised and 
uncontradicted propositions of one. “Two heads 
are better than one” in this business, and may save 
offenders from the tender mercies of their friends, 
and the community from an unwise relaxation of the 
laws. 

—- --¢>o ——— 
CURRENT TOPICS. 

The President has nominated to the Senate Hon. 
William J. Wallace, of Syracuse, for District Judge 
for the Northern District of New York, in place of 
Hon. Nathan K. Hall, deceased. There have been 
many good and excellent candidates for this position, 
and the nomination of Mr. Wallace is a marked dis- 
tinction. Mr. Wallace is a comparatively young man, 
but possesses great ability in the profession. He has 
had a large and extensive practice in all the courts of 
this State and of the United States, and has the con- 
fidence of the bar, without exception. He has held 
several positions of honor and trust, among others 
that of Mayor of Syracuse, to which position he was 
elected by a large majority. Mr, Wallace has always 
been a republican in politics, holding, however, to the 
conservative rather than the radical wing of that 
party. He possesses a clear, active, legal mind, and 
we feel assured that the appointment will give very 
general satisfaction to the bar and the public through- 
out the district. The fitness of this nomination 
is further noticeable on account of location, The 
residence of a district judge for the Northern District 
of New York should be, as it will now be, as near 
the geographical center of the district as possible. 
Taking, therefore, all the facts in connection with 
this nomination together, we heartily indorse it. The 
nomination was confirmed by the Senate on Tuesday. 


There appears to be a bare possibility — very bare it 
is— that the Albany Law and Medical Schools will 
be removed to Schenectady. These schools are 
departments of Union University. The buildings 
heretofore occupied by them were leased from the 
city at a nominal rent, but, the lease being now about 
to expire, the corporate authorities seem inclined to 
demand a considerable rental sum as a condition for 
renewing the lease. President Potter, of Union, has 
informed the officers of these schools that the college 
will provide, without charge, whatever rooms they 
may need, and has expressed the opinion that “the 





excellent District Law Library is fully adequate to the 
practical needs of the law students.” So far as the 
Law School is concerned it would be a serious mis- 
take to remove it from Albany. The various courts 
in session here and the State Library are educators 
quite as valuable to the student as are the lecturers. 
The District Library at Schenectady is well enough, 
perhaps, in its way, but it is entirely inadequate to 
the needs of a law school. 


The passage of the revised and consolidated stat- 
utes of the United States in a single bill, which was 
accomplished in the House of Representatives on the 
Ist inst., is the most important result of the session’s 
work thus far. The revision has been compared and 
corrected in night sessions of the House, held on 
Wednesdays and Thursdays, and has been a task 
involving a very large amount of patient labor. 
These night sessions have rarely been attended by 
more than a dozen members, and were, in reality, lit- 
tle more than meetings of the committee on the re- 
vision of the laws, whose members alone took inter- 
est enough in them to attend regularly. The task of 
going over the whole body of the laws passed since 
the organization of the government, verifying the 
codification made by the commissioners, who spent 
years on the work, and seeing that there were no 
changes, omissions, or ambiguities of language, was 
an undertaking from which all but a very few mem- 
bers shrunk aghast. That it has been carried through 
to completion is due to the patience and public spirit 
of the committee, and particularly to the chairman, 
Judge Poland, and to Judge E. R. Hoar, who have 
been indefatigable in their devotion to the work. 
The commissioners, under the able and energetic lead 
of Mr. Benjamin Vaughan Abbott, have performed 
their work in a very careful and satisfactory manner. 


We have heretofore (Vol. VII, p. 50) discussed at 
length the legal relations of photography, and have 
since noticed several cases in which photographs have 
played a more or less conspicuous part. Their use in 
the Tichborne case is thus alluded to by the Londoa 
Times: “It is impossible to avoid noticing, at the 
conclusion of the case, the important service ren- 
dered to the cause of justice by the art of photog- 
raphy. The principal documents in the case, the 
pocket-book of the defendant, his letters and those 
of Roger Tichborne, were photographed by the 
stereoscopic company, under the auspices of Mr. 
Pohage, their manager, and the fac similes thus pro- 
duced were of immense use in facilitating the com- 
parison of handwriting, to which the Lord Chief 
Justice attached much importance as one of the great 
tests of identity. There probably never was a case 
in which the application of the invention was of 
greater service,” 
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NOTES OF CASES. 


In Stevenson v. Williams, the Supreme Court of the 
United States has just decided that under the act of 
congress of March 2, 1867 (14 Stat. at Large, 558), 
a suit can only be removed from the State to the 
Federal courts “before final judgment in the court of 
original jurisdiction where the suit is brought.” The 
court said: “ After a final judgment has been ren- 
dered in the State court, the case cannot be removed 
to the Circuit Court of the United States,” and “ there 
proceed,” as the statute provides, “in the same man- 
ner as if brought there by original process,” without 
setting aside the trial and judgment of the State 
court as of no validity. No such proceeding is con- 
templated by the act; and since the decision of Mur- 
ray v. The Justices of New York, reported in 9th Wal- 
lace, legislation directed to that end, where, at least, 
the trial has been by jury, would be of doubtful 
validity.” 





Rairbolt v. Eddy, 34 Iowa, 440, may be added to 
the list of cases relative to the alteration of promis- 
sory notes. It was therein held that the alteration 


of a note by filling a blank left therein, so as to make 
the note draw ten per cent interest, will not affect its 
validity in the hands of a bona fide indorsee for value 
before maturity. This decision is in accordance with 


Garrard v. Hadden, 5 Am. Rep. 412, and Kitchen v. 
Place, 41 Barb. 465. 


In Ward v. Flood, 7 Pacific Law Rep. 85, the Su- 
preme Court of California decided that an act of the 
legislature providing for the maintenance of separate 
schools for the education of colored children, and 
excluding them from schools wherein white children 
are educated, is not in contravention to the fourteenth 
amendment, but that unless such separate schools be 
actually maintained for the education of colored 
children, then the latter have a legal right to resort 
to schools where white children are instructed, and 
cannot be legally excluded therefrom by reason of 
race or color. The opinion is based mainly upon the 
argument of Mr. Chief Justice Shaw in Roberts v. 
Boston, 5 Cush. 198, which was a case of a similar 
character. 





we 
ror 


The Missouri legislature has passed what is known 
as the “female virtue bill.” It makes seduction, 
under promise of marriage, a felony. We have not 
seen a text of this act. It is to be hoped it interposes 
some checks upon the conviction of persons accused 
of this crime on the testimony of the prosecutrix 
alone. The value of such evidence and the danger to 
which men, not more guilty than the injured female, 
may be subjected to in prosecutions for offenses of 
this kind, are strongly illustrated by the case of State 
v. Burgdorf, 53 Mo. 65.—Cent. L. J. 
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OBITER DICTA. 

Dr. Franklin thought that judges ought to be ap- 
pointed by the lawyers, for, added he, in Scotland, 
where this practice prevails, they always select the 
ablest member of the profession, in order to get rid of 
him and share his practice themselves. 


During the trial of a rather “‘ demoralized’ looking 
individual, in Buffalo, not long since, one of the 
“‘lookers on’’ at the bar, turning to another, and call- 
ing his attention to the jury, said, ‘‘ How lucky it was 
that such men were created, for, without them, how 
could the benignant provisions of our glorious constitu- 
tion be carried out, which guarantee to every man the 
right to be tried by his peers.” 


Somewhat better than this was the answer of a 
prisoner’s counsel to the remark of the judge, that 
“the court and jury think the prisoner a knave and a 
fool.” ‘‘The prisoner wishes me to say, responded 
the counsel, ‘‘that he is perfectly satisfied —he has 
been tried by his peers.”’ 








Sergeant Morgan, an eminent English lawyer of the 
last century, won the appellation “‘ Frog’’ Morgan from 
the fact that he was wont in his argument in court 
constantly to quote: ‘Croke Eliz.,’’ “Croke Jas.,’”’ 
**Croke Charles.” 


Curran used to say (and we commend the saying to 
the careful consideration of advocates): ‘‘When I 
cannot talk sense, I talk metaphor.’’ Kenyon must 
have been doing the same thing when he once ad- 
dressed the Bench: ‘‘ Your lordships perceive that we 
stand here as our grandmother’s administrator, de 
bonis non; and really, my lords, it does strike me that 
it would be a monstrous thing to say that a party can 
now come in, in the very teeth of an act of parliament, 
and actually turn us round, under color of hanging us 
upon the foot of a contract made behind our backs.” 


A physician reproaching a lawyer with what Mr. 
Bentham would, perhaps, have called the “ uncognosci- 
bility ’’ of legal nomenclature, said: ‘‘ Now, for exam- 
ple, I never could comprehend what you lawyers mean 
by docking an entail.” ‘‘ My dear doctor,’’ replied the 
lawyer, ‘I don’t wonder at it; but I will explain; it 
is what your profession never consent to — suffering a 
recovery.” 

Female justices are not an exceeding rarity now-a- 
days, but we have here a story that varies a trifle from 
the Wyoming fashion. Mr. Starks was a justice of the 
peace in an Illinois town, and he had for a wife a 
woman not unworthy to be ranked asa second cousin 
to the historic ‘Molly Starks.”’ Mrs. Starks always 
acted as clerk to the aforesaid justice, and one day 
while a trial was in progress, she dropped her pencil. 
The justice at once roared out, ‘‘ O, yes, stand back, I 
say, the Court has lost her pencil.’’ 


——_—-@—_—__—_— 


The Supreme Court of Tennessee has recently held 
that a bankrupt may purchase at his assignee’s sale a 
chose in action that was part of the assets surrendered 
by him, if he purchases in good faith, and he may sue 
on and recover such chose in action. 
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BANK CHECKS, LIABILITY OF BANKS TO 
HOLDERS OF. 


SUPREME COURT OF ILLINOIS. 


FourtH Nationa Bank or CHICAGO v. CiTy 
NaTIONAL BANK OF GRAND RAPIDS, MICHIGAN. 


The plaintiff, a Chicago bank, discounted for L. a note for 
and that sum to his credit. Afterward, 
r, L. drew his check On plain- 
of the "fund, which check was pur- 
th al course of oe 

the Chicago fire prev 

= of the check for payment unt 

pence on which b ooy it was presented 
funds belonging 


‘demanded Tey refused, alth soak te had 

the drawer sufficient to it. The 
note Pee oA ty plaintiff for L. was hol due till 
aw —, the sth of November L. went into 
bankru og, in asuit to restrain an action at law against 
this plainel on the ys held (1), that the check 
the money i an assignment to naan of so —— of 
} o money in plaintiff’s hands as pocsmery *e pay 
its © th at no right of equitable set-off existed in favor 

e plaintiff as to the unmatured note. 

APPEAL from Cook county. Filed January 30, 1874. 

Mr. Chief Justice BREEsE delivered the opinion of 
the court: 

This was a bill in Chancery by appellants to enjoin 
a suit at law, brought by the appellees against appel- 
lants to recover the proceeds of a check, drawn by one 
Latourette, on appellants, and for which appellees had 
paid the money, and thereby became owners of it in 
due course of business, and for value. 

Appellants own a banking institution in Chicago and 
appellees in the city of Grand Rapids, in the State of 
Michigan. 

Latourette was a resident of the last-named city, 
and had, on the 25th of September, 1871, obtained a 
discount of appellants, on his note for five thousand 
dollars, and which sum was duly placed to his credit 
on their books. 

On the 6th of October thereafter, Latourette drew 
his check against a portion of these funds, for one 
thousand dollars, in favor of appellees, who, on the 
same day, paid the cash for it, taking it in the usual 
course of business. The check was sent immediately 
to Chicago for collection, but it did not reach there in 
time to be presented {for payment, on the next day, 
which was Saturday. On the following day, Sunday, 
the memorable fire occurred, preventing banks from 
doing business until the 17th day of October, on which 
day the check was duly presented and payment re- 
fused. 

Appellees brought assumpsit in the Circuit Court to 
recover the amount of the check, which is the suit 
sought to be enjoined. 

The prayer of the bill is, not only that appellees be 
enjoined from prosecuting the suit, but that complain- 
ants may be decreed, as against appellees, to have a 
first and valid lien on Latourette’s deposit to secure 
the ‘payment of his note. It was also alleged, that 
Latourette had gonefinto bankruptcy on or about 
the 8th of November, 1871, on a petition filed on 
October 13th, and an assignee appointed, to whom was 
assigned all the estate of the bankrupt. 

The object of the bill is, to ascertain and settle the 
rights of the jappellants as against the appellees, the 
holder of the check, and the assignee in bankruptcy. 

A demurrer was interposed, on which the court gave 
judgment for the defendant and ordered a decree dis- 
missing the bill. To reverse this decree an appeal was 
taken to this court. 

The note discounted by appellants was not due— 





three days’ grace being allowed — until the 28th day of 
October. 

The check was presented for payment on the 17th 
day of October, on which day there were funds, belong- 
ing to the drawer of the check, in the bank sufficient 
to pay it. 

On the authority of Munn et al. v. Burch et al., % 
Til. 35, we must hold the holder of the check who had 
paid value for it, was entitled to so much of this fund 
as the check called for, and when presented to appel- 
lants, they became the holder of the money to the use 
of appellees, and were bound to account to them 
for that amount, unless other equities have inter- 
vened. 

It is claimed by appellants they have equities su- 
perior to those of appellees, and of such a nature as 
to override the legal claim of appellees. 

These equities are based: 1. Upon an alleged lien on 
the funds of its depositors to secure their indebted- 
ness, whether matured or not. 2. In a case of insol- 
vency of a depositor, a right to an equitable set-off 
exists in favor of the bank, and this without regard to 
the maturity of the debt; and they further urge, that 
the assignee in bankruptcy of the drawer of the check 
has a claim upon this fund as against the check holder 
and appellants, and appellants may be subjected to 
another suit. 

As to the first proposition, that is answered by the 
case cited. It was there said the check operated as an 
equitable if not a legal assignment and transfer of this 
money from the d itor to the holder of this check, 
as the drawer had in the bank at the time it was pre- 
sented for payment, subject to his draft, an amount 
sufficient to pay it. The rights of the parties were 
then fixed, and appellants had no right, subsequent- 
ly, to. pay other checks or other demands, either to 
themselves or to others, which were afterward pre- 
sented or accrued. If they could not retain this 
money, to pay a debt, which, after the presentation of 
the check, had 'accrued to themselves, it is very clear 
they could not retain it under the claim of alien for 
adebt not due. Such a claim would be destructive of 
the very purpose of a bank accommodation such as 
this was. If a bank can retain the money, as against 
the note, of what use to a borrower is the discount? 
The universal custom informs us what the contract of 
all the parties to such transactions is. It informs us 
that the broker, when he receives the deposits, agrees 
with the depositor to pay it out, on the presentation 
of his check, in such sums as those checks may specify, 
and to the persons presenting them, and with the whole 
world the banker agrees that whosoever shall become 
the owner of such check shall, upon presentation 
thereof, become thereby the owner and entitled to re- 
ceive the amount specified in the check, provided the 
drawer shall, at that time, have that amount on de- 
posit. 

It was further said, in the case cited, to deny, to the 
holder of a bank check, both a legal and equitable 
right, after presentation of the check, to the money of 
the drawer in the hands of the banker, would destroy 
the most valuable feature of bank deposits and checks. 
In the very nature of such transactions a banker’s 
lien cannot extend to the money left on deposit with 
him according to the customs and usages of banks. It 
has never been so extended, but is confined to sureties 
and valuables which may be in the banker’s custody ns 
collaterals. The credit must be given on the credit of 
the sureties or valuables either in possession or ex- 
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pectancy. Russell v. Hadduck, 3 Gilm. 233. This is 
the extent of a banker’s lien. 

The other proposition, that of aright to an equita- 
ble set-off, this right might be conceded if no third 
party wasin the way. The third party here is the ap- 
pellees whose right to this money was fixed on the 17th 
day of October, the day the check was presented and 
payment demanded. This right of set-off, as claimed, 
is but another phase of the banker’s lien, and has no 
foundation in law or justice as against a check holder 
for value. 

The remaining proposition is readily disposed of when 
it is considered that the title of the assignee of prop- 
erty of the bankrupt is subject to all the rights and 
equities which would have affected such property while 
in the hands of the bankrupt before the adjudication 
in bankruptcy. The right of appellees had become 
fixed and their equity was complete before the peti- 
tion in bankruptcy was filed. 

It cannot be seriously claimed by appellants that a 
recovery by appellees in their action at Jaw, on this 
check, would not be a defense to an action brought by 
the assignee. 

We do not perceive any ground, legal or equitable, 
on which the claim of appellants is based. If their 
first two propositions were sound, a most important 
part of the system of banking would become worth- 
less. 

The decree of the Circuit Court is affirmed. 


— - epee -—— 
UNITED STATES SUPREME COURT DECISIONS. 


OCTOBER TERM. 
BANKS. 

1. Though the stock of a bank be altogether owned 
by a State, if the bank is insolvent its assets cannot be 
appropriated by legislative act or otherwise to pay the 
debts of the State, as distinguished from the debts of 
the bank. Those assets are a trust fund, first applica- 
ble to the payment of the debts of the bank. Baring 
Brothers v. Dabney, Morgan & Co. Opinion by, Brad- 
ley, J. 

2. An act of the legislature requiring the managers 
of an insolvent bank belonging to the State to hold its 
assets appropriated to the payment of certain specified 
debts, creates a trust in favor of the creditors holding 
said debts, and, if assented to by them, amounts toa 
contract with them to carry out said trust. Ib. 

8. If such an act, however, has the effect to appro- 
priate the assets of the bank to pay the debts of the 
State, to the prejudice of bill holders and other credit- 
ors of the bank, it is repugnant to that clause of the 
Constitution which prohibits a law impairing the obli- 
gation of contracts, and is void. Ib. 

4. Such an act passed by the legislature of South 
Carolina in reference to the assets of the Bank of the 
State of South Carolina, declared to be void. Ib. 


BANKRUPTCY. 


1. Set-off is enforced in equity only where there are 
mutual debts or mutual credits, or where there exists 
some equitable consideration or agreement between 
the parties which would render it unjust not to allow 
a set-off. Gray v. Rollo, assignee. 

2. Where a bankrupt owes a debt to two persons 
jointly, and holds a joint note given by one of them 
and a third person, the two claims are not subject to 
set-off, under the bankrupt act, being neither mutual 
debts nor (without more) mutual credits. Ib. 











3. Where one of two joint debtors becomes 
it seems that the creditor may set off the debt against 
his separate indebtedness to the bankrupt, because 
each joint debtor is liable to him in solido for the 
whole debt; but, if this be conceded, it does not follow 
that if one of two joint creditors becomes bankrupt the 
common debtor may set off against the debt a separate 
claim which he has against the bankrupt, for this would 
be unjust to the other joint creditor. Ib. 

4. A and B were joint makers of certain notes, which 
were transferred tv an insurance company. B and C 
held policies in this company, which became due in 
consequence of loss by fire. The company being bank- 
rupt, its assignee claimed the full amount of the notes 
from A and B. B sought to set off against his half of 
the liability the claim due to him and C on the policies 
of insurance, the latter consenting thereto. Held, that 
this was not a case for set-off, within the bankrupt act, 
the two obligations having been contracted without 
any reference to each other. Ib. 


CRIMINAL LAW. 


1. Practice: second punishment for same offense. — 
The doctrine of this court re-affirmed and the cases 
cited, that, where a prisoner shows that he is held 
under a judgment of a Federal court, made without 
authority of law, the Supreme Court will, by writs of 
habeas corpus and certiorari, look into the record so 
far as to ascertain that fact, and, if it is found to be 
80, will discharge the prisoner. In the Matter of Lange. 
Opinion by Miller, J. 

2. The general principle asserted as applicable to both 
civil and criminal cases, that the judgments, orders, 
and decrees of the courts of this country are under 
their control during the term at which they are made; 
so that they may be set aside or modified as law and 
justice may require. Ib. 

3. But this power cannot be so used as to violate the 
guaranties of personal rights found in the common 
law, and in the constitution of the States and of the 
Union. Ib. 

4. If there is any thing settled in the jurisprudence 
of England and America, it is that no man shall be 
twice punished by judicial judgments for the same 
offense. Ib. 

5. The provisions of the common law and of the 
Federal constitution, that no man shall be twice placed 
in jeopardy of life or limb, are mainly designed to pre- 
vent a second punishment for the same crime or mis- 
demeanor. Ib. 

6. Hence, when a court has imposed fine and im- 
prisonment, where the statute only conferred power 
to punish by fine or imprisonment, and the fine has 
been paid, it cannot, even during the same term, 
modify the judgment by imposing imprisonment in- 
stead of the former sentence. Ib. 

7. The judgment of the court having been executed 
so as to be a full satisfaction of one of the alternative 
penalties of the law, the power of the court as to that 
offense is at an end. Ib. 

8. A second judgment on the same verdict is, under 
such circumstances, void for want of power, and it 
affords no authority to hold the party a prisoner, and 
he must be discharged. Ib. 


JUDICIAL SALE. 4 


1. Of property of citizens of insurrectionary States. — 
A sale of real estate made under a power contained in 
a deed of trust executed before the late civil war is 
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valid, notwithstanding the grantors in the deed, which 
was made to secure the payment of promissory notes, 
were citizens and residents of one of the States de- 
clared to be in insurrection at the time of the sale 
made while the war was flagrant. Washington Univer- 
sity v. Finch. Opinion by Miller, J. 

2. This court has never gone further in protecting 
the property of citizens residing in such insurrection- 
ary States from judicial sale than to declare that where 
such citizen has been driven from his home by a 
special military order, and forbidden to return, judi- 
cial proceedings against him were void. Ib. 

8. The property of such citizens found in a loyal 
State is liable to seizure and sale for debts contracted 
before the outbreak of the war, as in the case of other 
non-residents. Ib. 


JURISDICTION. 


1. Judgment of another State: how far binding.— A 
personal judgment, rendered in one State against 
several parties jointly, upon service of process on some 
of them, or their voluntary appearance, and upon pub- 
lication against the others, is not evidence outside of 
the State where rendered of any personal liability to 
the plaintiff of the parties proceeded against by publi- 
cation. Board of Public Works of Virginia v. Columbia 
College. Opinion by Field, J. 

2. The clause of the Federal Constitution which 
requires full faith and credit to be given in each State 
to the records and judicial proceedings of every other 
State, applies to the records and judicial proceedings of 
courts only so far as they have jurisdiction. Wherever 
they want jurisdiction the records are not entitled to 
credit. Ib. 

3. No greater effect can be given to any judgment of 
a court of one State in another State than is given to it 
in the State where rendered. So held in acase where 
a party, relying upon a decree of an inferior State 
court, objected to the character given to the detree as 
interlocutory by the highest appellate court of that 
State, and insisted that it should be treated as a final 
decree. Ib. 

4. A court of equity will not exercise its jurisdiction 
to reach the property of a debtor applicable to the pay- 
ment of his debts, unless the debt be clear and undis- 
puted, and there exist some special circumstances 
requiring the interposition of the court to obtain pos- 
session of and apply the property. Ib. 

5. This rule should be insisted upon with rigor 
whenever the property sought to be reached consti- 
tutes assets of a deceased debtor, which have already 
been subjected to administration and distribution ; and 
some satisfactory excuse should be given for the fail- 
ure of the creditor to present his claim, in the mode 
prescribed by law, to the representative of the estate, 
before distribution. Ib. 

6. Service of process: judgment of another State: 
how far binding.— A return to a summons by the 
sheriff that he has served the defendant personally 
therewith is sufficient, without stating that the service 
was made inhiscounty. This will be presumed. But, 
in an action on a judgment rendered in another State, 
the defendant, notwithstanding the record shows a 
return of the sheriff that he was personally served with 
process, may show the contrary, namely, that he was 
not served, and that the court never acquired jurisdic- 
tion of his person. The previous decision in Thomp- 
son v. Whitman affirmed and applied. Knowles v. 
Logansport Gas-light Co. Bradley, J. 
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PATENTS. 


1. Rights of assignee.— Where a patentee has as- 
signed his right to manufacture, sell, and use within a 
limited district an instrument, machine, or other 
manufactured product, a purchaser of such instrument 
or machine, when rightfully bought within the pre- 
scribed limits, acquires by such purchase the right to 
use it anywhere, without reference to other assign- 
ments of territorial rights by the same patentee. 
Adams vy. Burks. Opinion by Miller, J. 

2. The right to the use of such machines or instru- 
ments stands on a different ground from the right to 
make and sell them, and inheres in the nature of a 
contract of purchase, which carries no implied limita- 
tion of the right of use within a given locality. Ib. 


PLEADING. 


1. Whenever one justifies an act which in itself con- 
stitutes at common law a wrong, upon the process, 
order, or authority of another, he must set forth sub- 
stantially and in a traversable form the process, order, 
or authority relied upon, and no mere avyerment of its 
legal effect, without other statement, will answer. 
Accordingly, where certain military officers of the 
United States, being sued for the arrest and imprison- 
ment of a person in Vermont, not connected with the 
military service of the United States, alleged in their 
pleas that the arrest and imprisonment were made 
under the authority and by the order of the President, 
whose orders as commander-in-chief of the armies of 
the United States, by the rules and regulations of the 
army, they were bound to obey, without setting forth 
any order, general or special, of the President direct- 
ing or approving of the acts in question, it was held 
that the pleas were defective and insufficient. Bean 
v. Beckwith. Opinion by Field, J. 

2. The act of March 3, 1863, entitled ‘‘ An act relat- 
ing to habeas corpus, and regulating judicial proceed- 
ings in certain cases,’’ and the act of March 2, 1867, 
entitled ‘‘ An act to declare valid and conclusive cer- 
tain proclamations of the President, and acts done in 
pursuance thereof, or of his orders, in the suppression 
of the late rebellion against the United States,” do not 
change the rules of pleading, when the defense is set 
up in a special plea, or dispense with the exhibition of 
the order or authority upon which a party relies. Nor 
do they cover all acts done by officers in the military 
service of the United States simply because they are 
acting under the general authority of the President as 
commander-in-chief of the armies of the United 
States. Assuming that they are not liable to any con- 
stitutional objection, they only cover acts done under 
orders or proclamations issued by the President, or by 
his authority. Ib. 


STATE COURT DECISIONS. 


When followed.— In the construction of the statutes 
of a State, and especially those affecting titles to real 
property, where no Federal question arises, this court 
follows the adjudications of the highest court of the 
State. Its interpretation is accepted as the true inter- 
pretation, whatever may be the opinion of this court 
of its original soundness. So held in a case where the 
Supreme Court of California had construed the terms 
“‘ tide lands,” used in a statute of that State, as apply- 
ing only to lands covered and uncovered by the tides, 
and as not including lands permanently submerged by 
the waters of the bay of San Francisco. Walker v. 
Marks. Opinion by Miller, J. 
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COMMISSION OF APPEALS ABSTRACT. 
ASSIGNMENTS FOR BENEFIT OF CREDITORS. 


The provisions of chap. 348, Laws of 1860, an “ Act 
to secure fo creditors a just division of the estates of 
debtors, who convey to assignees, for the beneft of 
creditors,” are only applicable to assignments by debt- 
ors residing in this State. A voluntary assignment by 
a debtor residing in another State or country, valid by 
the laws of his domicile and not invalidated by any 
law of this State, operates as an assignment of the 
debtor’s personal property situate in this State, and 
the assignees, after taking possession, can hold the 
same against attaching creditors of the debtor. (Guil- 
lander v. Howell, 35 N. Y. 657, distinguished.) Ocker- 
man et al. v. Cross et al. Opinion by Lott, Ch. C. 


DEED. 


Seal: covenants: equity. — Where mention is made 
in a deed that it is sealed by both parties the indent- 
ure is the deed of the grantee as well as of the grantor. 
The deed furnishes good evidence that the former has 
adopted the seal, and he is estopped from denying it. 
(March v. Weaver, 7 Penn. 329, disapproved.) If an 
action of covenant will not lie a court of equity will 
restrain a grantee, or those claiming under him, from 
doing that which he has agreed not to do by the deed 
accepted by him. The agreement qualifies and 
attaches itself to the estate which he takes, and all 
persons claiming under his deed are charged with 
notice of the argument and are bound by it. It seems, 
that the grantee, in a deed poll, is bound by covenants 
therein to be performed by him, and an action of cove- 
nant may be maintained against him. The accept- 
ance of the deed and enjoyment of the estate granted 


estops him, and all persons claiming under him, from 
denying his covenants and from denying that the seal 


attached is his as well as that of the grantor. At. 


Dock Co. v. Leavitt et al. Opinion by Earl, C. 
HIGHWAY. 

1. Laying out: proceedings of referee: appeals. —In 
proceedings for the laying out of a highway conflicting 
orders of different commissioners were made, one lay- 
ing out and the other refusing to lay out the highway. 
These orders were appealed from and were referred to 
the same referees. Due notice of the hearing of the 
appeals was given to all the parties. Both orders 
were reversed by the referees; then, without serv- 
ing any additional notice upon the owners and occu- 
pants of the lands affected, proceeded to lay out the 
highway applied for. Held (Earl, C., dissenting), that 
the proceedings of the referees were void for want 
of proper notice. In any proceeding to condemn the 
private property of a citizen for a public use, all notices 
and hearings that may tend to give the party to be 
affected any semblance of benefit must be carefully 
observed. The referees had no power to review the 
proceedings before the freeholders who made the cer- 
tificate upon which the proceedings are based, where 
the certificate of the freeholders is formally correct, 
and an offer to show before the referees that the appli- 
cants for the road made certain false representations 
before the freeholders, calculated to influence their 
action, was properly refused. People ex rel. Odle v. Knis- 
kern et al. Opinions by Reynolds and Earl, CC. 

2. An order made by a county judge upon two appeals 
pending before him at the same time, from conflicting 
orders of different commissioners of highways, in 
reference to the same road, the one refusing and the 





other ordering the road to be laid out, referring both 
to the same referees, is valid and proper. Ib. 


PROMISSORY NOTE. 

1. Indorsement: effect of war on alien enemies.— 
By the dissolution of a partnership composed of citi- 
zens of two States, caused by the occurrence of a war 
between the States, a prior contract of indorsement 
made by the firm is not affected, and another or 
different notice of dishonor is necessary to be given 
in consequence of the war in order to charge all the 
members of the firm. Hubbard v. Matthews, impleaded, 
etc. Opinion by Johnson, C. 

2. An absent partner, who resides in a hostile State, 
is, as to obligations and liabilities created before the 
war, deemed to be represented by those representa- 
tives of the firm who remain within the jurisdiction 
of the belligerent whose authority extends over the 
place of business of the firm, and all are bound by 
notice of dishonor given there. Ib. 

8. An agent constituted before a war may continue 
to represent his principal in transactions not contrary 
to the policy or interest of the government of the 
agent’s residence, though the principal be an enemy 
who resides under the hostile government, when such 
an agent is authorized to receive notice of the dis- 
honor of notes indorsed by his principal, and the 
principal will be bound, after the breaking out of the 
war, by service upon the agent of notice of dishonor 
of the note. Ib. 

4. An indorser of a promissory note, who indorsed 
it in the name of the firm, cannot deny the existence 
of the firm, in order to protect himself from liability. 
Ib. 

5. Where a prior or subsequent indorser of a promis- 
sory note agrees that the latter is to be liable upon his 
indorsement to the former upon re-transfer of the 
note the agreement is binding and will be enforced. 
Ib. 
6. Defense : alien enemy. — This was an action brought 
against defendants as members of the firm of B., C. & 
Co.% to recover upon the indorsements of that firm upon 
two promissory notes. The partnership was formed 
in March, 1861, having its place of business in New 
Orleans. Defendant M. indorsed the notes in the firm 
name on the 26th or 27th of April, 1861. Plaintiff 
resided in New Orleans prior to and during the war of 
the rebellion. The action was commenced March 29, 
1864, and was tried in March, 1867. Defendants’ 
answer does not set up in any form, by way of defense 
or otherwise, the fact that plaintiff was, at the time of 
the commencement of the action, an alien enemy. 
When all the evidence was in plaintiff moved for a non- 
suit on the evidence, and requested the court to charge 
the jury that plaintiff, being a resident of New Orleans 
when the action was commenced against defendant, 
could have no status until after the termination of the 
war, in the courts of this State. This was refused. 
Held, no error; that such a defense was merely tech- 
nical and dilatory, and to be effectual should have 
been pleaded specially and with certainty; that pre- 
senting the question at the end of the trial could not 
remedy the defect in the pleadings. Burnside v. Mat- 
thews, impleaded, etc. Opinion by Reynolds, C. 

Also held, that the fact that one domiciled in one of 
the late Confederate States during the war of the rebel- 
lion took no active part therein, and held no office or 
employment under the Confederate government, did 
not change his legal condition during the war as an 
alien enemy, and such a person had during that period 
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no status in the courts of this State to enforce a con- 
tract against a citizen thereof. Ib. 
REMOVAL OF CAUSE. 

This was an action to recover $561.91 on an account 
stated, brought in the New York Common Pleas. The 
defendant was a citizen of the State of California, and 
filed a petition for the removal of the case into the 
Circuit Court of the United States, and presented a 
bond in due form, as required by the judiciary act of 
1789 (§ 12, 1 Stat. at Large, 73) in the penal sum of $2,000, 
with two sureties, who justified in the sum of $4,000 
each. The court refused to accept this bond, without 
stating any objection to it, and the court refused on 
the trial to dismiss the action. Held, that the State 
court had not power arbitrarily to refuse to receive the 
bond, without giving the party an opportunity to cor- 
rect it in any respect in which it might be d d in- 
sufficient; that it could not be assumed, from the re- 
fusal of the court to accept the bond, that it did so 
because not satisfied with the sureties; that the State 
court had no jurisdiction after such presentation, and 
that all subsequent proceedings were coram non judice 
and void. Taylor v. Shew. Opinion by Earl, C. 

TAXES. 

1. In a proceeding commenced by the assessor, under 
the act “regulating the collection of taxes, and the 
proceedings in relation to unpaid taxes” (chap. 318, 
Laws of 1842), to compel the payment of a tax by W., 
the assessor gave notice of a motion for an attach- 
ment, or for such other or further relief as the court 
may grant. Upon the hearing, the defendant, W., 
appeared by counsel and presented his affidavits con- 
troverting the fact of his residence in the town. The 
court thereupon ordered the matter referred to a 
referee, to take and report the evidence, and the 
motion meanwhile to stand over. Evidence upon the 
question of evidence was taken upon both sides, was 
taken and reported, and upon the adjourned day the 
court adjudged the defendant guilty of a misdemeanor, 
imposed a fine, and directed his imprisonment until 

d. 
woes (Lott, Ch. C., and Gray, C., dissenting), that 
the motion having been heard, without objection, on 
the part of the defendant, as to the form in which he 
was called upon to appear, it came up at the final 
hearing as upon an order to show cause why he should 
not be compelled to pay the tax. That an order to 
show cause had only the effect of a notice, and, after a 
litigation upon the merits, it was too late to raise the 
question as to such defect in form, and, that, there- 
fore, it was not error in the court in proceeding to 
determine upon the merits of the application without 
first issuing an attachment. 

Also, held, that in imposing the fines the addition of 
five per cent to the amount of the tax, besides the costs 
and expenses of the proceedings, was not error, as by 
the act of 1847, amending the act to reduce the number 
of town officers (§ 16, chap. 455, Laws of 1847), it is pro- 
vided that the town collector, in making return of 
uppaid taxes, shall add five per cent, which shall be 
collected with the unpaid taxes. In re application of 
Nichols to compel payment of a tax. Opinions by John- 
son, C., and Lott, Ch. C. 

2. For the purposes of taxation, the residence of one 
liable to assessment for personal property will be 
deemed to continue where it has been until a change 
is affirmatively shown, or at least until there is satis- 
factory evidence of the abandonment of that place as 
a residence. Ib. 








WILL. 

1. This action was brought to determine claims to real 
estate in Brooklyn. H. by his will devised to his wife, 
“‘allthe real and personal estate I now possess,” also 
all that he might thereafter become heir to, from two 
sources particularly specified. The testator at the time 
of his death was seized of certain real estate, purchased 
by him subsequent to the execution of his will. Held, 
that the same did not pass to the widow under the will, 
but descended to the heir at law; that in the devise 
the word “‘now” must be construed as referring to 
the date of the will, and not to the time of the testa- 
tor’s death. Quinnet al. v. Hardenbrook. Opinions by 
Gray and Reynolds, CC. 

2. Where a will does not contain a general devise, in 
order to pass title to real estate subsequently acquired 
by the testator, it must contain words indicating the 
testator’s intent, that it should operate upon such real 
estate. Ib. 

3. Where the language of a will is capable of two 
equally probable interpretations, that one is to be 
adopted which prefers the kin of the testator to 
strangers. Ib. 

——- pe 


GENERAL TERM ABSTRACT. 


NEW YORK COMMON PLEAS. 


Opinions FILED Frsrvuary, 1874. 


accounts. See Reference. 
BILLS AND NOTES, ETC. See Common Carriers. 
BROKERS. 

1. Their right to commissions.— This is an appeal 
from judgment in favor of plaintiffs. The defend- 
ant, owner of a house and lot in New York city, being 
in California in September, 1870, received a telegram 
from his son in New York, prompted upon inquiry by 
one of the plaintiffs, to name the lowest price he would 
take for a house he owned in Thirty-fourth street in 
New York city, and answered it. His offer was not 
accepted, it being discovered that the property was 
under lease, and the negotiations ceased. Subse- 
quently, in July, 1871, on the return of the defendant 
to New York city, negotiations between him and the 
person making such inquiry were renewed, through 
another broker, a Mr. Van Rensselaer; in consequence 
thereof he sold the house to the original applicant, a 
lady, who positively stated that she acquired her 
knowledge of the property, and negotiated for its pur- 
chase, through other sources than the plaintiff. The 
evidence was uncontradicted that defendant acquired 
his personal knowledge of the purchaser, Mrs. Pond, 
through other brokers, and not through any agency or 
interference of the plaintiff. Held, that under this 
state of facts plaintiffs can have no claim for broker- 
age, and the judgment in their favor shuuld be re- 
versed. Chandler, etc., v. Sutton. Opinion by Robin- 
son, J. 

2. Where a broker is employed to sell property, and 
undertakes to sell it to a particular person, and does 
not succeed in doing so, in case the property is sold 
thereafter to that person, through another broker, 
under a different state of facts, the first broker is not 
entitled to be paid any commission. Ib. Opinion by 
Daly, C. J. 

CASES REVIEWED. See Damages. 


CODE, § 278. See Judgments. 
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COMMON CARRIERS. 

1. Connecting carriers, their liability how determined. 
— Certain wool, in question in this action, was shipped 
from Guelph and Peterborough, Canada, against drafts 
drawn by the shipper upon one Robert Logan, who 
was a commission merchant in New York, and the 
shippers’ correspondent. Defendants received it in 
due course of transit, from the Central Railroad at 
Albany. The receipts, or bills of lading, were dis- 
counted by the plaintiffs, a banking institution in 
Canada West. In some of the bills of lading given at 
the time of the shipment, the wool is acknowledged to 
have been received “ addressed to the order of the 
Ontario Bank, New York," in others “to the order 
of Ontario Bank, Guelph,” but all of them contained 
the direction that the wool was to be left or delivered 
at Coenties slip, New York, and that advice was to be 
sent to “‘R. Logan, 680 William St., N. Y.” The bill 
of charges accompanying the wool, and received by 
defendants, contained the direction, ‘‘ Deliverable at 
Coenties slip. Advice to be sent to R. Logan * * * 
order Ontario Bank,’ and in some of them the words 
“ order Ontario Bank ’’ being at the beginning instead 
of the end of the direction. The wool was delivered, 
by defendants, to R. Logan. Held, the defendants were 
simply connecting carriers, receiving the wool from 
another connecting carrier, according to the direction 
accompanying it. If the first carrier omitted to com- 
municate any thing in regard to the delivery, which he 
should have done, by which omission, without negli- 
gence, defendants delivered the wool to. the wrong per- 
son, plaintiff’s remedy is against the prior carrier. 
Defendants had only the directions in the bill of 


charges, and from these they had a right to infer that 
Logan was the proper party to receive and take charge 


of the wool. Judgment below, in favor of defend- 
ants, affirmed. The Ontario Bank v. The N. J. Steam- 
boat Company. Opinion by Daly, C. J.; Loew and J. 
F. Daly, J., concur. 

2. The rights of acceptors.— When the drafts were 
discounted by plaintiffs, they had been accepted by 
Logan, and plaintiffs knew that the regular course of 
business between the parties was for the shipper to 
ship wool to New York to be sold by Logan, drawing 
drafts on the latter against the shipments, which the 
latter accepted in advance of the sales to be made. 
With this knowledge plaintiffs discounted the drafts, 
retaining the original shipping receipts. Under these 
circumstances the equity of Logan as acceptor was 
prior in point of time to that of the plaintiff as dis- 
counter of the drafts, and fully as great in extent. 
Logan, as acceptor, under ordinary circumstances, and 
also by the usage of the parties, was entitled to the 
wool that he might re-imburse himself. (1 La. Ann. 169; 
id. 148, cited. Ib.) Opinion by J. F. Daly, J.; Loew, 
J., concurs. 

DAMAGES. 


1. Measure of damages: Baker v. Drake followed. — 
This is an appeal from a judgment in favor of the 
plaintiff, for damages sustained by the conversion of 
certain whisky by the defendants. The judge below 
found, as a conclusion of law (under Markham v. Jor- 
dan, 41 N. Y. 236), that the defendants were liable for 
the highest price or market value which whisky of 
the same description attained from the time of the 
conversion. The whisky here in question was pur- 
chased by plaintiff at forty cents a gallon. Eleven 
days thereafter Pike & Co. purchased it at thirty-two 
cents a gallon, but it appearing that the market price 





had been seventy-seven cents a gallon, between the 
time of conversion and the trial, the judge adopted 
seventy-seven cents a gallon as the measure of plain- 
tiff’s loss. The whole amount paid by him upon the 
purchase was $13,139, and his judgment for the con- 
version was $25,293.27. When he commenced this 
action, about ten days after the conversion, the price 
was about forty cents a gallon. The learned chief 
judge examines, at length, the evidence and the law 
bearing thereupon, and reaches the conclusion that 
plaintiff himself was responsible for the indicia of title 
having been so used as to dispose of his property to 
his prejudice, and that the sale, under the circum- 
stances, would vest a valid title in innocent purchasers 
for value, as Pike & Co. were, and that plaintiff cannot 
complain of what he has himself brought about. The 
judges writing for reversal, however, only agree in 
doing so for errorin the ruling on the measure of dam- 
ages. Held, the ruling was error within Baker v. 
Drake, 8 Alb. Law J., No. 22, and that decision is en- 
tirely applicable tothe present case. Whisky declined 
steadily in value for a long time after the purchase by 
plaintiff, and -his purchase might have resulted in loss 
instead of profit. Judgment reversed and new trial 
ordered. Devlin v. Pike et al. Opinions by Daly, C. J., 
and Larremore, J. 

2. Dissenting opinion.— This case is to be distin- 
guished from both Baker v. Drake and Markham v. 
Jaudon, supra, as it is an action for conversion, where 
the plaintiff was the absolute owner of the property 
and had paid the full price for it before the conver- 
sion. The case of Lobdell v. Stowell, 51 N. Y. 70, is 
rather to be followed until the precise point has been 
passed upon by the Court of Appeals. Ib. Opinion by 
J. F. Daly, J. 

3. Cases examined.—The learned chief judge ex- 
amines the cases of West v. Wentworth, 3 Cow. 83, and 
Clark v. Pinney, 7 id. 681, and says the rules there laid 
down are unreasonable, and the better view is taken 
in Suydam v. Jenkins, 3 Sandf. 8. C. R. 614. Ib. 


EVIDENCE. 


When opinions of witnesses may be given in evidence. 
— This is an appeal from a judgment in favor of plain- 
tiff entered on report of a referee. Two witnesses 
were allowed to testify as to whether, in their judg- 
ment, a conversation carried on in an ordinary tone of 
voice between two persons at one point on defend- 
ant’s premises could be heard by a person standing at 
another point named. This was offered by plaintiff to 
show that a certain conversation alleged to have been 
heard by one of defendant’s witnesses, could not, un- 
der the circumstances, have been heard by such wit- 
ness. Neither of the two witnesses were present at 
the time of the alleged conversation. The referee re- 
fused, hewever, to allow them to state what experi- 
ments they had made to test the question. Held, this 
was error, in receiving as material the opinion of wit- 
nesses who saw and heard nothing of the occurrence, 
and, also, in excluding from consideration the facts and 
yet receiving the opinion. The cases in which the 
opinions of witnesses may be given in evidence, are, 
1. On questions of skill, science or trade, where the 
witnesses are experts; 2. On questions of identity, as 
of persons’ handwriting and the like; or, 3. On ques- 
tions concerning the condition and situation of per- 
sons, things or places, where, from the nature of the 
subject to be investigated, it cannot be described in 
language so as to penable ersons, not eye-witnesses, to 
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fort arf adéurate judgment in regard to it. De Witt v. 
Baily, 17 N. Y.342; People v. Eastwood, 14 id. 566; Tre- 
lawney v. Coleman, 2 Stack. 191; 12 Moore, 148; 9 Yerg. 
329; McKee v. Nelson, 4 Cow. 355, cited. The evidence 
clearly does not fall within the first two classes, nor 
does it fall within the third class. In all such cases as 
People v. Eastwood and others, supra, the witness had 
seen the very thing, person or occurrence, concerning 
which the opinion was admitted. In every case the 
facts on which it was founded was given in evidence 
and the opinion was then received ex necessitate, as the 
only means of arriving at a just conclusion. The case 
of Renwick v. N. Y. Central R. R. Co., 1 Trans. App. 
47, is not in point here. It is immaterial that defend- 
ant objected to proof of the experiments, as this case 
is not analogous to those, where the opinion of experts 
is received after a foundation being laid for the opiu- 
ion. Judgment reversed and new trial ordered. 
Hardenbergh v. Cockroft. Opinion by J. F. Daly, J. 
Daly, C. J., and Loew, J., concur. 
JUDGMENTS. 

1. Irregular entry of judgment: § 278 of Code: prac- 
tice. — Appeal from order, denying motion of plaintiff 
to set aside as irregular judgment in favor of defend- 
ant Butterfield. The defendant Butterfield demurred 
to the complaint. His demurrer was sustained, and it 
was ordered that he have judgment thereon, with leave 
to plaintiff to amend his complaint, within twenty days 
on payment of costs. No final judgment was entered 
_at special term on this order, and it does not appear 

‘whether the complaint was amended or not. An 
appeal was taken from the order to the General Term, 


when the order was affirmed. The papers were then 
filed with a poster signed by the clerk, reciting the 
appeal to the General Term, and ordering that the 
plaintiff pay to said defendant ‘‘ the costs of said appeal 


and that he have execution therefor.”” This was 
entered as a judgment against plaintiff in favor of said 
defendant, and plaintiff moved to set it aside. Held, 
the order of the General Term of affirmance of the 
order of the Special Term, gave no right to enter a final 
judgment. The defendant had still to proceed under 
§278 of the Code, and apply toa single judge in the 
first instance, for his direction to enter judgment. 
All that could be entered on the decision of the General 
Term was an order of affirmance. Order appealed 
from reversed, and the judgment set aside as irregu- 
lar. Camblos v. Butterfield. Opinion by J. F. Daly, J.; 
Daly, C. J., and Loew, J., concur. 

2. English practice not to be followed.— Where liberty 
is given to the plaintiff to amend his declaration in the 
order sustaining a demurrer, it is unnecessary to in- 
quire, whether the English practice of striking the 
defendant’s name out of a complaint in equity, where 
his separate demurrer to the complaint is sustained, 
(Barry v. Crosby, 2 Johns. and H. 136), is to be 
adopted. Ib. Opinion by Daly, C. J. 

PARTNERSHIP. 


Limited partnership: effect of delay in recording cer- 
tificates upon subsequent creditors. —This is an appeal 
from a judgment against the defendant Lock, as a gen- 
eral partner in the firm of White, Son & Whitmore, in 
an action brought by plaintiff upon two promissory 
notes, made by that firm, for $644.19 each, on March 15, 
1871. On May 17, 1870, the persons composing that 
firm duly executed the certificate required for the for- 
mation of a limited partnership, together with the affi- 
davit, showing the payment of the special capital by 





Lock, the special partner. These papers were duly 
filed and recorded on June 14, 1870, and publication 
thereof duly made in the manner prescribed by statute. 
It does not appear that any business was transacted 
prior to June 14, 1870. Held, all that is required is a 
substantial compliance with the provisions as to the 
formation of limited partnerships. 24 Wend. 496; 5 
Hill, 309; 6 id. 479. The limited partnership was duly 
formed on the day when the papers were filed. There 
is no requirement that the execution and filing shall be 
acts, and the only disability is that, 
until such record is made, no limited partnership is 
formed, but in any case the plaintiff was in no way 
prejudiced or misled. The delay in recording could 
have no effect upon those who dealt with the firm after 
the date of the record. Plaintiff cannot be permitted 
to assail the partnership. The case of Andrews v. 
Schott, 10 Penn. 47, is not here in point. Levey vy. Lock, 
impleaded, etc. Opinion by Larremore, J. 


PRACTICE. See Judgments. 


REFERENCE. 

What constitutes an account.— This is an appeal from 
an order directing a reference. The defendant in this 
action made a stipulation in open court, that on the 
trial of the issues before a jury he would admit that 
plaintiff performed all the services detailed by plaintiff 
in a bill of particulars served by plaintiff, and at the 
times named therein, except two items in the bill of 
$500 and $375, to which the defense of the statute of 
limitations is set up. Held, the two items excepted 
relate each to distinct subject-matters and do not in 
themselves constitute an account. All the plaintiff 
will have to show is what he did under these two heads, 
and whether they were worth respectively the sums 
stated. An account is not involved because a number 
of items or distinct facts will have to be proved. 2 
Daly, 282; 18 How. Pr. 213; 6 Wend. 503; 13 How. 346, 
cited. And that is all there is in this case to consti- 
tute an account. Order reversed. Dittenhoffer v. Lewis 
Opinion by Daly, C. J.; Loew and Larremore, JJ., 
concur. 
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THE LATE JUDGE EDMONDS. 

John Worth Edmonds, a former Justice of the 
Supreme Court of this State, and a jurist of acknowl- 
edged ability, died in New York city, on Sunday 
morning, the 5th inst., in the seventy-sixth year of his 
age. 

He was born in Hudson, N. Y., March 13, 1799, and 
was the grandson of Thomas Worth, one of the first 
settlers of Hudson. In 1816 he graduated from Union 
College and began the study of the law at Coopers- 
town, in the office of George Monell (afterward Chief 
Justice of Michigan), and subsequently continued it in 
the office of Monell & Van Buren, at Hudson. In 
1819 he entered the office of Martin Van Buren, at 
Albany, but returned the following year to Hudson 
and began the practice of law. He remained there 
about fifteen years, a part of which time he held the 
office of recorder. Previous to receiving this appoint- 
ment from Gov. De Witt Clinton, he held various 
positions in the State militia, rising to the rank of 
Colonel. He also represented Columbia county in the 
Legislature, both in the Senate and Assembly, and did 
much to improve, by legislation, the condition of 
working men. After leaving the Legislature he went 
on a Government mission to the Indians, and while 
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living among them learned several Indian languages. 
Late in 1837 he went to New York city and began 
practice as a lawyer, soon securing a high reputation 
among his associates. During 1843 he was appointed 
State Prison Inspector, and founded the Prison Associ- 
ation for ameliorating the condition of convicted crim- 
inals. By his exertions corporal punishment was 
removed, and a series of rewards for good conduct 
were instituted. He also adopted measures for en- 
abling discharged criminals to gain an honest liveli- 
hood. From 1845 to 1853 he occupied the positions of 
Circuit Judge, Judge of the Supreme Court, and 
Judge of the Court of Appeals. He was distinguished 
as a judge by sound judgment, a thorough knowledge 
of thelaw, indomitable energy and industry. In 1853 
he resumed the practice of the law at the New York bar 
and for the past eight or ten years has been a member 
of the firm of Edmonds & Field. 

In 1864 he published in five volumes the New York 
Statutes at Large, containing the Revised Statutes and 
the General Statutes to the year 1863. The work was 
one of immense labor, involving, as he stated in his 
Introduction “the perusa! of some 45,000 pages of 
statute law, about one-half of which I have gone over 
eight or ten times, and the examination of some 25,000 
reported cases, half of which I have had to examine 
twice over.’’ So accurately and systematically was the 
work performed that it at once superseded the former 
editions of the Statutes and was adopted as the stand- 
ard authority. He has since added two supplemental 
volumes and an index. In 1868 he reported a volume 
of cases decided by him, mostly at nisi prius, and has 
since, we believe, added a second. He was a frequent 
contributor to the pages of the Albany Law Journal, 
and some of the most valuable articles published in our 
pages were from his pen. 

In latter years Judge Edmonds was generally known 
for his advocacy of what is called “ Spiritualism,” 
having made a public avowal of his belief in that doc- 
trine in 1853. In support of his belief he wrote several 
works, the most elaborate of which was a work entitled 
Spiritualism, issued in 1853. Judge Edmonds had been 
in failing health for some time, and his death was not 
unexpected. On the anniversary of his seventy-fifth 
birthday, the 13th of March last, he told several of his 
friends that his days on earth were few, and gave writ- 
ten directions for the disposition of his remains, as 
follows: 


“I wish to be buried in Hudson, in the same grave with 
my wife, not by her side, but in the same grave, that our 
ashes may mingle, and be one on earth, as our souls will be 
one in the spirit-world. In the monument to her memory, 
erected there by the Bar of New York, there are two vacant 
spaces left purposely for me. In one of them I want this 
inscription : 


JoHun WortTH EDMONDS, 
Born in Hudson, 13th March, 1799. 
Died in —, —, 187 . 


On the other I want simply these words: 


Death joins the ties 
Which death destroys. 


I want as bearers at my funeral, those who have been 
students of mine, viz. : 

Judge Amasa J. Parker, of Albany, Judge Claudius L. 
Monell, Samuel J. Tilden, William H. Field, Samuel G. Jol- 
liffe, Thomas Allison, Lawyer, New York, Herbert Smalls, 
Lawyer, New York, G. W. Lyon, District Attorney’s Office, 





Charles P. Shaw, Lawyer, New York, Israel L. Gosling, 
Lawyer, New York. 


The funeral services were held on Tuesday afternoon, 
in St. George's Church, New York, and the remains 
were conveyed to Hudson and placed in the same 
grave with his late wife. 





you 
oo 


BOOK NOTICES. 


The Doctor and Student, or 
ty anda ‘Student in the 
Cincinnati: Robert Clarke & Co., 
The profession ought to feel under great obligations 
to Messrs. Robert Clarke & Co., of Cincinnati, for 
bringing out, in so attractive a form, a new edition of 
“The Doctor and Student,” which has held its place, 
as a kind of law classic, for some three hundred and 
fifty years. Nor is this obligation confined to mere 
lawyers; it extends to the general student of law asa 
moral science, although he may not seek to pursue it 
into its technical bearings upon the business and social 
relations of the people. Although very many of the 
principles which are there stated and illustrated still 
enter into the body of law as much as they did three 
centuries ago, and will not become obsolete for three 
centuries to come, the multiplication of new treatises 
and the now somewhat uncouth style in which this is 
composed have, in a measure superseded, it in market, 
and we believe a single edition only has been published 
for nearly one hundred years. The course adopted by 
the present publishers will, we are confident, do much 
to bring the work back into notoriety and favor. The 
page is a large octavo, handsomely printed, with a fair 
and cleartype. The volume contains the same author's 
treatise upon “ Suits in Chancery by Subpoena,’’ which 
is not found in some of the former editions. The 
work is handsomely bound in cloth, thereby relieving 
it from the, to a layman, repulsive dress of “ Law 
Sheep or Calf,’”’ which ordinarily implies that outsiders 
need not apply within forany thing pleasant or profit- 
able tu the uninitiated. We look, therefore, to its find- 
ing its way into the hands of students in ethics and 
gentlemen of liberal culture, as well as the lawyer who 
would master the philosophy of the science by which 
he attains his livelihood and wins power and fame. 
The volume is printed and bound uniformly with 
Montesquieu’s “ Spirit of Laws,’’ published by the same 
house in 1873, and for which the public ought to feel 
indebted for having, what must ever be, an elementary 
text-book in the science of government and legislation, 
made accessible and, at the same time, attractive. 
Fortescue’s famous work, “De Laudibus,” ete., is 
promised by the same publishers, and in this way the 
profession are to be put into possession of a class of 
publications, in a restored form, which have done so 
much to give character and consistency to the common 
law in former times, and to lend it dignity and respect. 
Nor need we add, that a careful study of them, though 
antiquated in point of time, would be found quite as 
profitable to the student in law or government as many 
of the modern digests, under the name of treatises, 
which set down, under proper heads, the technical 
points which the bench and bar have been working 
out, as a mathematician solves an equation, during the 
last quarter or half a century. We cannot but think | 
that the publication and rendering of such works thus 
accessible is in harmony with what the better and 
more reflecting class of lawyers have been anxious to 
. 
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promote, a broader and more liberal training and cul- 
ture for the bar. Few things have excited more inter- 
est in the English bar of late than this subject of pro- 
fessional education. Numerous articles have been 
written upon it; numerous theories have been advo- 
cated; and numerous experiments have been made, 
all showing the want and need there is of reform in this 
respect. And although we should no more expect to 
restore to general use many of the ancient elementary 
treatises upon law than we should to popularize the 
Year-books, we do believe that so much of the common 
law which was in force three centuries ago is stilla 
part of the system under which we live, that a proper 
selection of the works which have maintained an 
authoritative rank during any considerable portion of 
that time, might be made and be received as valuable 
contributions to the law literature of the present day. 


the Decisions of 
the Circuit 


Te hevermine Court of the Uatiad 
Courts cm the United States, and the courts of last 
resort in the several since January 1, of 
Geasttans peculiar to the Law re Corporations. Edited 
uy Teens F. Withrow, ite rter of the Supreme 

urt of Iowa. es unictpal Corporations. 
Chicago: E. B. Myers, 187 

The editor announced in the first volume that it was 
his design to collect in this series all of the American 
adjudications in courts of last resort of questions pecu- 
liar to the Law of Corporations, and announced since 
the 1st of January, 1868. It was also ther announced 
that the publishers contemplated publishing a collec- 
tion of the cases decided prior to that date; so that 
the two series would constitute a complete collection 
of the American adjudications upon the subject of 
corporations. 

The first volume was devoted exclusively to Private 
Corporations, and the work before us is taken up with 
Municipal Corporations. The third will embrace, “as 
near as practicable, all private corporation cases an- 
nounced at the date of its going to press, not pre- 
sented ” in the first volume. 

The editor has very clearly made his plan too com- 
prehensive. To give all cases relating to corporations 
will require a rapidly increasing series of reports which 
the needs of the profession does not, in our opinion, 
justify. The present volume, although it commences 
with the decisions of 1868, gives no cases decided later 
than that year, nor does it contain nearly all decided 
in that year, as the volume closes with ‘“* New York,” 
and the cases are arranged in the alphabetical order of 
the States. The series is, therefore, over five years in 
arrears; and, since the volumes of State reports from 
which cases are selected, there have been published in 
Iowa, 8 volumes; in Missouri, 10; in Massachusetts, 8; 
in Minnesota, 6; in Michigan, 9; in New York, 15; in 
Indiana, 10, and so on through the other States. At 
this rate it will not be very long before the series will be 
“swamped.’’ If Mr. Withrow will so far modify his 
plan as to include in the text only the really important 
cases, with brief notes of the less valuable adjudica- 
tions, his work will be more serviceable and acceptable. 

Aside from this defect, as we think it to be, in the 
plan, the series is worthy of hearty commendation. 
The reporting is excellently done, the head-notes are 
clear and concise, and the statements of facts are with- 
out padding of any sort. If the work can be brought 
within more reasonable limits, and can be made to keep 
pace with the adjudications, it will be found of very 
great value to the profession. 
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IMPORTANT DECISION BY THE COURT OF 
APPEALS UNDER THE EXCISE LAW. 

An important question was, on Tuesday last, settled 
by the Court of Appeals in the case of Joseph H. Foote, 
plaintiff in error, v. The People, defendants in error. It 
arose on a writ of error to revicw a judgment of a 
general term of the Supreme Court in the Third 
Department (reported 2 N. Y. Sup. Ct. Rep. 216), affirm- 
ing a judgment of the Delaware County Sessions. 
The plaintiff in error, keeping a hotel at the village of 
Franklin, was indicted and tried for the offense of 
selling liquor without a license and convicted. 

“The court held and decided that this was a case in 
which it would exercise discretion, and would not im- 
pose a punishment and sentence of imprisonment in a 
work-house or jailif the court thought it had the right 
or power to exercise any discretion in regard to the 
amount of punishment to be inflicted upon the de- 
fendant under the statute, but that the court had not 
the power, and could not exercise any discretion in 
regard to the punishment to be inflicted upon the 
defendant; that, under the statute of 1857, and the 
statutes amendatory thereof, the court was deprived 
of all discretivn in this case, and was required to sen- 
tence the defendant to pay a fine of $100, and to be 
confined in the county jail for ninety days. The de- 
fendant duly excepted to that portion of the decision 
of the court in which it held it had no discretion and 
could exercise none,’”’ and the court sentenced the 
defendant ‘“‘to be imprisoned in the county jail of 
Delaware county for the period of ninety days, and that 
he pay a fine of $1) 

The cause was argued on Tuesday of last week by 
N. C. Moak, Esq., for Dr. Foote, and by Mr. Jacobs, 
district attorney of Delaware county, for the people. 

The Court of Appeals, on Tuesday, reversed the 
judgments of the Supreme Court and Delaware Ses- 
sions, holding the punishment prescribed by section 
twenty-nine of the act, only applied to selling adul- 
terated liquors, and the other offenses specifically 
created by that section, and did not apply to offenses 
created by the other sections. The proceedings were 
ordered to be remanded to the Supreme Court, with 
directions to remit to the Delaware Sessions, that 
court to pass sentence in accordance with law. Many 
cases involving the same question are pending in 
different parts of the State. 


rr 


COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
Court of Appeals, on Tuesday, the 7th inst. : 

Judgments affirmed, with costs— Newbery v. Furni- 
val; Cramer v. Benton; Bain v. Brown; Ross v. 
Whitifield; Standish v. Parmelee; Pohalski v. The 
Mutual Life Insurance Co.; Wilson v. Hart; Carpen- 
ter v. Smith; Babcock v. The City of Buffalo.— 
Judgments affirmed — Stover v. The People; Eggler v. 
The People. —— Judgments reversed and new trials 
granted, costs to abide event — Filson, Jr., v. Terwil- 
liger; Palmer v. Kelly ; Townsend v. New York Central 
and Hudson River Railroad Co.; Morrison v. The Erie 
Railway Co.; Nichols v. Tifft—— Judgments reversed 
and proceedings remanded to the Supreme Court, with 
directions to remit to Delaware General Sessions, there 
to sentence the defendant in accordance to law— 
Foote v. The People; Roland v. The People.—— Orders 
affirmed, with costs—In the matter of the petition of 
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Van Antwerp to vacate an assessment; The Lake 
Ontario National Bank v. Merriam. —— Order of 
General Term directing a new trial affirmed and judg- 
ment absolute for defendant, with costs — Campbell v. 
Cothran.—— Order affirmed and judgment absolute on 
stipulation, with costs — Briggs v. Boyd.— Order of 
General Term affirmed and judgment absolute for 
defendant, with costs—Cook v. Phillips. —— Motion 
denied, without costs— Snook v. Lord. 
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NOTE. 


The following quaint and characteristic production 
was written by the late Mr. Grocott, a Liverpool solic- 
itor: 


A LAWYER’s WILL. 
25th January, 1835. 


This is my last Will and Testament: 
Read it according to my intent. 


My gracious God to me hath giv’n 

Store of good things that, under heav’n, 
Are giv’n to those “ that love the Lord, 
And hear and do His sacred Word :” 

I therefore give to my dear Wife 

All my Estates, to keep for life, 

Real and Personal, Profits, Rents, 
Messuages, Lands and Tenements ; 

After her death, I give the whole 

Unto my children one and all, 

To take as “ Tenants in Common” do, 
Not as “ Joint Tenants,” “‘ per mie — per tout.” 
May God Almighty bless His Word 

To all my “ presents from the Lord,” 
May He His blessings on them shed 
When down in sleep they lay their head. 
I give all my “ Trust Estates ” in fee 

To Charlotte, my Wife and Devisee, 

To hold to her, on Trusts, the same 

As I now hold them in my name; 

I give her power to convey the fee, 

As fully as though ’twere done by me, 
And here declare that from all “ charges" 
My Wife’s “ Receipts are good dis-charges.” 
And now, my Wife, my hopes I fix 


On thee, my sole Executrix — 
My truest, best and to the end 
My faithful Partner, “ Crown,” and Friend. 


In Wtiness whereof, I hereunto 
My Hand and Seal have set, 

In presence of those whose names below 
Subscribe and witness it. 


J.C. G. 


This will was published, sealed and signed, 

By the Testator, in his right mind, 

In presence of us, who, at his request, 

Have written our names these facts to attest. 
J. Gd. D. 
J. M. 
D. EB. 


[. 8.] 
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FOREIGN NOTES. 


The jurors in the Tichborne case received three hun- 
dred guineas each. —— Mr. Justice Honyman is suffer- 
ing from a paralytic stroke.——The English Lord 
Chief Justice’s work on Junius is, it is said, completed, 
and will be published in September. If his “tests of 
identity ’’ are as loose as those he allowed in the Tich- 
bore case the work will not throw much additional 
light on the question, Who was Junius? 





LEGAL NEWS. 


Judge Allen, of the Court of Appeals of this State, 
is in New Orleans. 


Hon. John T. Hoffman, on his return from Europe, 
will resume the practice of the law in this city. 


The hearing of the testimony in the Busteed Im- 
peachment has been closed. 


A law department has been added to the Wesleyan 
University, at Bloomington, Ill. 


Attorney-General Williams has informed the House 
Committee on the Expenditures of the Department of 
Justice, that he will be ready to furnish them with his 
contingent expense account in a few days. Will he 
include his private carriage and horses? 


Mr. David Dudley Field has reached Australia on his 
tour around the world. Mr. Field has already visited 
India and Ceylon, and expects to visit China and 
Japan; coming back via San Francisco, and reaching 
home next summer. 


Judge R. B. Warden, biographer of the late Chief 
Justice Chase, publishes a card declaring his intention 
to sue the Cincinnati Commercial for libel, on account 
of its strictures on his actions regarding the papers of 
Justice Chase, used as material for his biography. 


The assignment for the United States Circuits since 
the appointment of the new Chief Justice is as follows: 
For the first Circuit, Mr. Justice Clifford; second, Mr. 
Justice Hunt; third, Mr. Justice Strong; fourth, Chief 
Justice Waite; fifth, Mr. Justice Bradley; sixth, Mr. 
Justice Swayne; seventh, Mr. Justice Davis; eighth, 
Mr. Justice Miller; ninth, Mr. Justice Field. 


The United States Senate has confirmed the nomina- 
tion of Hon. William J. Wallace, of Syracuse, as Judge 
of the United States Court for the Northern District 
of New York. Judge Wallace is a lawyer of very 
large practice, and is aged 35. He is ason of the late 
E. F. Wallace, who was Consul at Santiago de Cuba, 
under Presidents Lincoln and Johnson. The legal edu- 
cation of Judge Wallace was acquired principally at 
the Hamilton College Law School, under Prof. Theo- 
dore W. Dwight, now of the Columbia College Law 
School. He was last year mayor of Syracuse. 


+ 
oo 


GENERAL STATUTES OF THE STATE OF 
NEW YORK, 


PASSED AT THE 97TH SESSION, 1874. 


CHAP. 52. 


AN Act authorizing county courts and courts of ses- 
sions to summon additional petis jurors same as 
circuit courts of oyer and terminer.* 

Piggy: March 6, 1874; three-fifths being present. 
of the State of New York, represented in 

Senate ,* Mi scombly do oe as follows: 

SEcTION 1. All statutes now in force authorizing cir- 
cuit courts and courts of oyer and terminer to summon 
additional jurors to serve in said courts, shall apply to 
the county courts and courts of sessions in this State. 

§ 2. This act shall take effect immediately. 

See Laws 1870, ch. 409; amended 1871, ch. 16, 











* So in the original. 
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Cap. 53. CuHapP. 78. 
An Act to prevent persons from is employment | An Act to amend chapter two hundred and ninety-one 
in positions of trust upon forged and false papers. of the Laws of pm coed teen hundred and seventy, en- 
Passep March 6, 1874; three-fifths being present. titled “An act for the ¢ incorporation of villages.” 


The Pi or. New York, in 
Binate ocd aso of Sted sepreaented 


Seat 1, Any caabe who shall present any forged 
letter or forged certificate of r dation, or make 
any false statement in writing as to his or her name or 
residence or previous employments, and thereupon 
shall obtain appointment to any position of trust, the 
duties of which are wholly or in part to collect, or re- 
ceive, or disburse money, shall, upon conviction thereof, 
be deemed guilty of a misdemeanor, and be punished 
by imprisonment in the county jail, not to exceed one 
year, or by fine not to exceed the sum of two hundred 
and fifty dollars, or by both such fine and imprison- 
ment. 

§ 2. This act shall take effect immediately. 


Cuap. 64. 


An Act to amend section one of chapter seven hun- 
dred and sixty-seven of the laws of eighteen hun- 
dred and seventy-two, entitled ‘“‘ ‘tn act to estab- 
lish the compensation of county judges and surro- 
gates, pursuant to the fifteenth section of the 

amended sixth article of the constitution.” 


PassEep March 14, 1874; three-fifths being present. 

The Pe ee ae ff Sw York, ae strug enet in 
Senate ssembly, do enact as follows 

SECTION . ‘natin five of chapter seven hundred 
and sixty-seven of the laws of eighteen hundred and 
seventy-two, entitled ‘‘ An act to establish the com- 
pensation of county judges and surrogates, pursuant 
to the fifteenth section of the amended sixth article of 
the constitution,” is hereby amended so as to read as 
follows: 

§ 5. Whenever the county judge of one county shall 
hold the county court, or preside at the court of ses- 
sions in any other county, he shall be paid the sum of 
five dollars per day for his expenses in going to and 
from, and holding or presiding at any such court, which 
shall be paid by the county treasurer of such other 
county on the presentation to him of the certificate 
of the clerk of such court of the number of days; pro- 
vided, that such compensation shall be paid only in 
cases of the sickness or disability of the county judge 
of the county in which such court is held. 

See Gen. Laws 1872, 193. 


Cuap. 76. 

Aw Act to amend an act entitled ‘“‘An act to authorize 
corporations to ones their names,” passed April 
twenty-first, eighteen hundred and seventy. 

PassEpD March 264, 1874. 
Vew York, re; nted in 

Ro EY EL eee 
SrcTrion 1. Section one of ‘‘ An act to authorize cor- 

porations to change their names,’’ passed April twenty- 

first, eighteen hundred and seventy, is hereby amended 
so as to read as follows: 

§1. Any incorporation, incorporated company, s0- 
ciety or association organized under the laws of this 
State, excepting banks, banking associations, trust 
companies, life, health, accident, marine and fire insur- 
ance companies and railroad companies, may apply at 
any special term of the supreme court, sitting in the 
county in which shall be situated its chief business 
office, for an order to authorize it to assume another 
corporate name. 

§ 2. This act shall take effect immediately. 


See Laws 1870, ch. oe; Te. Ft ye Gear 
ed.) 712; MeGaryzv. People, 45 N. Y. 153. 





PassED March 25, 1874; three-fifths being present. 
The Pe the State of New Y represented 
Senate and Rs. V- a pale Soe ” 

SEcTION 1. The > hg seed - and twenty-fifth sub- 
divisions of section one, title three, of the act entitled 
“An act for the incorporation of villages,” passed 
April twentieth, in the year one thousand eight hun- 
dred and seventy, are hereby amended so as to read as 
follows: 

22. To restrain and prevent hawking and peddling in 
the streets; to regulate, restrain or prohibit sales by 
auction, and grant licenses to auctioneers; to regulate 
the use and running of all hacks, public carriages or 
vehicles for the conveyance of passengers, baggage or 
movables of any kind, for hire; to designate their 
places of waiting, and to grant licenses to the owners 
or proprietors thereof. 

25. To keep the roads, avenues, streets, lanes, public 
buildings and public places of the village in good order 
and repair and condition; to construct culverts and 
drains; to make and repair all bridges which may be 
necessary within the bounds of the village; to regulate 
and prescribe the width, line and grade of streets, 
avenues, lanes, and sidewalks; to pave, plank or flag 
roads, crosswalks or sidewalks; lay out and open new 
roads and streets; to widen, alter and change the grade 
or otherwise improve roads, avenues, streets, lanes and 
sidewalks; to drain stagnant waters, and to raise or 
fill up low grounds, if nuisance, and assess the expense 
thereof upon the property benefited, in proportion to 
the amount of such benefit, and to regulate the water- 
courses, ponds and watering places in the village; to 
cause all necessary sewers to be built, and assess the 
expense thereof upon the property benefited in pro- 
portion to the amount of such benefit. The amount of 
the benefit in any case where the same is made the 
basis of assessment under this section, shall be deter- 
mined by the president and trustees; provided, how- 
ever, that no property beyond the limit of one hundred 
and seventy-five feet from the line terminus of any 
such sewer shall be liable to assessment for the expense 
of building the same; and provided, also, that no sewer 
shall be constructed under the provisions hereof, ex- 
cept upon a written petition signed by a majority of 
the persons whose property shall be liable to assess- 
ment for the said expense. All assessments for the 
drainage of stagnant waters, the raising or filling up 
of low grounds, or the building of sewers under the 
provisions of this section, shall be enforced and col- 
lected in the same manner as assessments for the 
annual village tax. 

§ 2. Subdivision thirteen of section three* of said 
chapter is hereby amended so as to read as follows: 

§ 13. To construct and maintain reservoirs and cis- 
terns, and supply them with water for use at fires; to 
protect and preserve property at fires; to establish fire 
limits, within the corporate bounds, by resolution of 
the board of trustees, describing the same by metes 
and boundaries, which resolution shall be filed in the 
office of the village clerk, and be posted in three 
public places within the corporate bounds, to prevent 
fires and provide for their extinguishment. 

§ 3. This act shall take effect immediately. 

See 7 N. Y. Stat. at Large (Edmonds’ ed.) 681. 








* So in the original. 
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All communications intended for publication in the Law | for all that to interrupt our slumbers. Now these 
JOURNAL should be addressed to the editor, and the name | rymsellers might be in better business. We wish it 


of the writer should be given, though not necessarily for 
publication. 

Communications on business matters should be ad- 
dressed to the publishers. 
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RELIGIOUS RESTRAINT OF TRADE. 


To file a bill in equity, praying for the suppression 
of a nuisance, is a long established and well known 
procedure ; but to pray to suppress a nuisance, with- 
out the filing of a bill, is a novelty of the nineteenth 
century. This has been reserved for the women of 
this country of free speech. They are trying the 
experiment of exorcising bad spirits by prayer. The 
particular trade prayed against is a nuisance — there 
is no doubt of that; but the question arises, whether 
the peculiar mode of suppression resorted to by the 
women is not obnoxious to the same objection. We 
do not deny the right of prayer any more than that 
of petition. We admit the intrinsic right and the 
duty of every woman to pray for her own husband, 
father or brother, if he needs praying for and isn’t 
past it. But we doubt the legal right of the women 
to combine and conspire to break up a business which 
is lawful if not praiseworthy, by concert of prayer. 
Our countrymen are celebrated for their gallantry to 
the fair sex. America is the paradise of women. 
They can do every thing they choose in this country, 
bat vote, and they might even do that if the men 
were seriously convinced that they wanted to do so. 
We dare say that such a spectacle as is daily presented 
at the present time in many of the western towns, in 
the involuntary conversion of the premises of the 
rumsellers into impromptu camp meetings, would not 
be tolerated in any other country on our planet, and 
that those who thus “improve the time,” would any- 
where else speedily find themselves under arrest for 
disorderly conduct. Prayer is good, but unless due 
regard is had to fitness of time, place, and purpose, it 
may degenerate into a nuisance. If we were a very 
bad man, as we trust we are not, and our neighbors 
should choose to pray for our improvement, in their 
homes, or even at their churches, severally or in con- 
cert, there could be no legal objection or impediment 
to such a course, however much the good taste of the 
public proceeding might be open to criticism. But if 
they should mount the roofs in the vicinity of our 
residence, in the dead hours of night, and disturb our 
slumbers with similar prayers, we hardly think the 
good intentions of the performers would be any 
defense against our complaint of their disorderly 
conduct. Our sins might be so great that we ought 
not to sleep, and it would be matter of surprise that 
we could sleep, but our pious neighbors have no right 





were utterly impossible for any man to get a drop of 
western whisky for love or money. But the selling 
of alcoholic liquors is a legal traffic, under statutory 
regulation and restriction, to be sure, but lawful. 
The state derives an immense revenue from the 
license to carry iton. It is a very foolish and dele- 
terious practice for men to drink alcoholic liquors 
beyond moderation. We should be quite satisfied if 
they could not swallow more than is good for them. 
But they can, and they will, and it is lawful that they 
should, if they commit no infraction of law in doing 
so. These things being so, what right have a congre- 
gation of western women to crowd a rumseller’s shop, 
day after day, to the exclusion of his customers, and 
disturb him and break up and destroy his business, 
even by the utterance of the most religious and chari- 
table aspirations ? 

When we started out we had not intended to treat 
this ridiculous crusade so seriously. It is as futile as 
that crusade in the year 1211, when 90,000 children, 
commanded by a child, set out for the recovery of the 
Holy Sepulchre. They reached Genoa safely, but 
there discovering the sea in their way, of which their 
imperfect knowledge of geography had failed to teach 
them, they soon dispersed; 30,000 arrived at Mar- 
seilles, where part were murdered, part probably 
starved, and the rest sold to the Saracens. 

Perhaps these poor dear women think that the 
men will submit to their proceedings forever. We 
fear that such will not be the case. We fear that 
the original Adam will eventually arise in the breasts 
of the subjects of their prayers, and inspire them to 
obtain legal redress. We doubt not that the griev- 
ance is one of which the courts will take notice. 
People may cherish and give vent to heavenward 
aspirations, but they must not do it at the expense 
and to the injury of others. They may not lawfully 
aggregate themselves to the damage of individuals. 
The case of Guille v. Swan, 19 Johns. 381, is in point. 
Mr. Guille was also a person whose thoughts and 
wishes carried him above the earth. He longed for 
something higher and better than worldly things. 
He was an eeronaut. He made an ascent in the 
vicinity of Swan’s garden, and an unwilling descent 
into the same. In his peril he called aloud to the 
pursuing crowd to help him. Meanwhile he was 
being dragged along in the balloon, and causing much 
damage to Mr. Swan’s garden sauce. The crowd, 
consisting of some two hundred good Samaritans, 
broke through Swan’s fences, and threw his vegeta- 
bles and flowers into great disorder. Now, it was 
lawful for Mr. Guille to ascend. It was lawful for 
the crowd to follow, gaze and admire, for the balloon- 
ist to call on them in his extremity, and for them to 
rush to his rescue. But Mr. Guille had to pay for 
Swan’s garden sauce. It was unquestionably very 
selfish and narrow-minded for Swan to insist on in- 
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demnity, but he took a worldly view of the affair. 
He had no interest in the sublime problem of erial 
navigation ; he had no individual friendship for the 
seronaut; he had no general care for the crowd; all 
he knew was, that his radishes and other esculent 
roots had been spoiled, and he wanted his pay, and 
he got it. So mean is human nature; but we have 
to deal with it as we find it. So much for interfer- 
ence with private rights by means of an uninvited 
concourse of people on one’s premises. 

Even if the acts in question did not call a crowd 
together we suppose they would still be objectionable, 
and subject to restraint by injunction. (Gilbert v. 
Mickle, 4 Sandf. Ch. Rep. 357, is illustrative of this 
position. In that case the complainant was an 
auctioneer in the city of New York, and the defend- 
ant had stationed a man before the door of his shop 
bearing a placard inscribed, “Strangers, beware of 
mock auctions.” The court pronounced this pro- 
ceeding a private nuisance, falling within the “bene- 
ficient jurisdiction of the Court of Chancery.” The 
Vice-Chancellor observes, that ‘‘no one will feel the 
slightest apprehension of an undue or dangerous 


’ 


exercise of the powers of chancery if they are pushed 
no farther than to prevent one individual, whether he 
be high in station or a private citizen, from trampling 
on his neighbors’ rights, and utterly destroying his 
neighbors’ trade and business, without authority of 
law, by means of an offensive and false placard or 
standing advertisement kept before his store or office.” 
And we suppose it makes no difference whether the 
advertisement is a standing or a kneeling one. 

Now let us see how the matter stands in respect 
to public rights. We are informed that these religious 
surprise parties call together crowds of people in 
front of the premises under visitation, and that 
Lord Ellenborough 


passers-by are incommoded. 
held in Rex v. Sarmon, 3 Camp. 224, that an ,indict- 
ment lies for setting a person in the footway of the 
public streets in London, to deliver out printed bills 
of the defendant’s occupation, whereby the footway 


was greatly obstructed. So we see, that as it is un- 
lawful to post a person in the street to warn away a 
crowd from an individual’s premises, to the injury of 
his business, so it is unlawful to station one to attract 
a crowd to a person’s premises to the inconvenience 
of the traveling public. The ladies can take either 
horn of this legal dilemma that they choose. 

It is even unlawful for a person so to conduct on 
his own premises as to attract a crowd upon the side- 
walk that shall obstruct the public passage. So it 
was held in Rex v. Carlile, 6 C. & P. 637, that if a 
party having a house in a street exhibits effigies at 
his windows, and thereby draws a crowd to look at 
them, which causes the footway to be obstructed so 
that the public cannot pass, as they ought to do, this 
is an indictable nuisance, and it is not at all essential 
that the effigies should be libelous. Thus the ladies 
can see the dangers of their attractions. Mr. Carlile 





was a gentleman of a playful but withal rather 
satirical fancy, who kept a book shop. Having been 
distrained on for the non-payment of a church rate, 
he placed in one of his windows an effigy of a 
bishop of the established church, inscribed “ Spiritual 
Broker,” and in another window a figure of a man 
in ordinary dress, inscribed “Temporal Broker.” 
These figures attracted crowds of people to gaze at 
them, on Sundays as well as secular days, and the 
sidewalks were obstructed so that persons were 
forced to walk in the carriage-way. The defendant 
afterward added a third figure, that of the devil with 
a pitchfork, the arm of the bishop being tucked into 
that of the devil. He was indicted separately for 
the original effigies and for the satanic addition. It 
was proved that pockets had been picked in the 
crowd. Mr. Harris, a neighboring tradesman (the 
husband, possibly, of the fabulous “ Betsy”), swore 
that the crowd consisted of “the lowest of the 
low ”—so low in fact that they had lowered his cash 
receipts 3/. per day. Mr. Chandler, proprietor of the 
Portugal hotel, opposite defendant’s shop, testified 
that the crowd standing over his area gratings 
darkened his kitchen so that the servants were 
obliged to burn candles all day; an injury which of 
course would be naturally uppermost in the mind of 
a chandler, Against this array of government, 
church and trade, Mr. Carlile defended himself with 
great humor and ability, pleading his own cause, ~ 
He urged that no man should be blamed for en- 
deavoring to attract people to his shop. He in- 
sisted that the crowd was not so great as that 
when his majesty goes to the theater or to open 
Parliament; and inquired, “ why do we pay for situa- 
tions and disburse large sums of money annually in 
Fleet street, if it is not to have the opportunity of 
putting things in our windows to attract the atten- 
tion of the customers?” He claimed that Mr. Gray 
was as fairly indictable for obstructing the street by 
means of his coach office. He referred to the two 
effigies formerly at St. Dunstan’s church, which 
struck the quarters of the hour, attracting crowds 
every fifteen minutes, and complained that he was 
indicted for causing seventy persons to look at his 
effigies. ‘I would ask,” he continued, “why ought 
not the Lord Mayor to be indicted for the crowd 
that he attracts on the 9th of November every year? 
and if Bartholomew Fair is allowed in September, 
I ought not to be indicted for exhibiting effigies in 
October; and so far from there being any thing neces- 
sarily improper in effigies, the figures of Gog and 
Magog used to be carried in the civie procession. It 
is said that the effigies exhibited by me are libelous. 
They are fair figures, and as good as I could have 
made; one of them is a fair representation of a 
bishop; and they were meant to denote that the 
church, which is represented by the bishop, is not 
supported voluntarily, but by the law, which is repre- 
sented by the broker.” At this point, the reporter 
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observed, rather acutely, that “Mr. Carlile did not, 
throughout his defense, make any remark or ‘observa- 
tion on the figure of the Devil.” Mr. Carlile con- 
tinued, that illuminations, military movements, and 
the learned judges when they go in state to St. Paul’s, 
all attract crowds, and concluded by remarking that 
if his offense was indictable, “the beautiful daughter 
of Mr. Very might equally have been charged with 
being an indictable nuisance.” This reference is ex- 
plained by the reporter, who says that Mr. Very was 
a confectioner in Regent street, who had a daughter 
who attended to his shop, who was so beautiful that 
a crowd of three or four hundred persons used daily 
to assemble and stand at his shop window for the 
purpose of looking at her. Police officers were 
obliged to be in constant attendance before his house, 
and the inconvenience was so great, both to Mr. 
Very and his neighbors, that he was obliged to send 
his daughter out of town. But all this availed not 
to the defendant. Judge Park replied that one nui- 
sance does not justify another, and in this, he re- 
marked, “the learned persons who sit beside me 
agree with me.” He evaded the case of the proces- 
sion of the judges by saying that the crowd move 
with it. Lord Mayor’s Day is but one day in the 
year, but if it lasted from October to December, he 
should say it ought to be put a stop to. As to 


Bartholomew Fair being a nuisance, he was inclined, 
from what he had heard of it, to suspect that the de- 


fendant was right. (Perhaps the learned judge did 
not know that John Locke visited that place, and 
that Lady Rachel, “that sweet saint who sat by 
Russell’s side,” and whose memory ought to be sacred 
to every lawyer, once wrote her husband that her 
sister had just returned from Bartholomew Fair, and 
“ stored us all with fairings.”) The jury brought the 
defendant in guilty, sentence was suspended, he took 
down the offensive figures, and in the end was fined 
40s. Now what can the ladies hope for after this 
ease? It is even doubtful, we see, whether their 
beauty would save them, for if the beautiful Miss 
Very had remained in town dealing forth the sweets 
of her father’s shop, we rather think something would 
have been devised to keep the streets clear. 

A very recent case on this subject is Fairbanks v. 
Kerr, 70 Penn. 86; 10 Am. Rep. 664. Mr. Fairbanks, 
feeling inspired to make a political speech, and not 
finding any eligible stump, mounted a pile of flag 
stones belonging to the plaintiff, and proceeded with 
his address. A crowd assembled, and in their eager- 
ness to array themselves upon the speaker's platform, 
some of them standing upon several of the projecting 
stones, broke them. The court held that the act of 
making a speech in a public street, although not a 
nuisance per se, may become a nuisance by obstructing 
the public highway, and that in this case the question 
whether the defendant’s act was the proximate cause 
of the injury, was for the jury. The judge observes: 
“A street may not be used in strictness of law for 
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public speaking, even preaching or public worship; or 
a pavement before another's house may not be occupied to 
annoy him.” 

Let nothing that we have written be construed as 
in contempt of prayer. We have the utmost reverence 
for the act, a high respect for those who practice it, 
and a deep sympathy with those who believe init. We 
do not hide ourselves under a literal interpretation of 
the great lawgiver’s injunction, “ When thou prayest, 
enter thou into thy closet.” That was simply an 
injunction against ostentatious prayer. Let public 
prayer be made, but let it be at decent times and 
places. Pray publicly, and by special appointment, 
for the suppression of rumselling and the conversion 
of rumsellers, but let us have it “ decently and in 
order.” Let us have no more of this religious 
Let not the fair and gracious women of 
our land trail the garments of prayer through the 
slums of vice, making themselves a scoff of the 
wicked, a wonder to the curious and idle, a reproach 
and regret among all sober and excellent people. 


“hazing,” 


———_+»—___—__ 


GOOD FAITH IN PARTNERSHIPS. 


“Tn their dealings with each other partners occupy 
a position of trust. They are held to the utmost 
good faith; a purer and more elevated morality is 
demanded of them than the common morality of 
trade, and the standard by which they are tried in a 
court of equity is far higher than ‘the standard of 
the world.’” Such is the language of the court in 
Platt v. Platt, 2 N. Y. &. C. Rep. 39. That was a 
case of very clear and gross fraud. The partners 
were brothers, and one, becoming sick and mentally 
enfeebled, was persuaded by the other to sell out to 
him. The vendee made out a false balance sheet, by 
means of which the vendor was induced to believe 
his interest to be worth much less than it was really 
worth, and to accept a corresponding amount. The 
language of the court was not the enunciation of a 
new principle, and the doctrine is not confined to 
cases of gross fraud. Parsons says: ‘“ Not only gross 
frauds, but transactions of a more plausible nature, 
such as intrigues for private benefit, are clearly 
offenses against the partnership at large, and, as such, 
are relievable in a court of equity.” “The first and 
highest duty which partners owe to each other is that 
of perfect good faith.” “Partners are in the power 
or at the mercy of each other, and there seems to be 
no relation in life, calling either by its own exigencies 
or by the rules of law for a more absolute good faith, 
than the relation of partnership.” To reduce this 
general principle to practical details, we may say, 
first, one partner cannot carry on any other business 
to the injury of the partnership business; second, 
one partner cannot make private bargains with third 
parties for his own benefit, which either inflict a loss 
upon the partnership or turn to himself advantages 
which belong to all in common; third, one partner 
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cannot sell to his own firm, at a profit, goods which 
he also buys and sells on his own account; fourth, 
one partner cannot acquire to himself a renewal of a 
partnership lease or other privilege about to expire; 
fifth, one partner cannot occupy a position which may 
even give him a bias against the interests of his 
partnership. In a word, a partner must be like 
Cesar’s wife, not merely pure, but above suspicion. 

We may illustrate these principles by a few 
adjudged cases In Fuaweett v. Whitehouse, for 
instance: Knight & Co. being partners and pro- 
prietors of iron works, and finding the trade unprofit- 
able, employed Whitehouse to find a capitalist to take 
the property off their hands. He prevailed on Faw- 
cett and Shaw to join him in carrying on the concern 
in partnership, and a lease was taken accordingly. 
Immediately thereafter Whitehouse received from 
Knight & Co. £12,000, for the pretended purpose of 
enabling him to advance the necessary capital for the 
new concern, but in reality for his services in procur- 
ing responsible tenants for the premises, It was at 
first a loan, but afterward converted into a gift. The 
transaction was concealed from the plaintiffs, and they 
did not learn of it until Whitehouse’s retirement, three 
years after. They then filed a bill praying that as to 
two-thirds of the £12,000 Whitehouse be declared a 
trustee for them. The relief was granted, Lord 
Lyndhurst observing that if one partner acts as an 
agent for the others, and stipulates for a private 
advantage for himself, he shall not have the benefit 
of such a stipulation, and that the transaction in ques- 
tion amounted to a fraud. 

Again, in Dunlop v. Richards, it was held that a 
person cannot be agent for both purchaser and seller, 
and earn a compensation from each, unless by distinct 
arrangement between all concerned, and that when 
two persons agree to share the profits of a contem- 
plated purchase, one of them may not receive for his 
separate private use a commission from the seller. 
So to take and apply it would be a fraud upon his 
associates. 

A very striking case is Burton v. Wookey, 3 Madd. 
& Geld. 367. The parties formed a partnership to 
deal in lapis calaminaris, or silicate of zinc. The 
defendant, who was a shop-keeper, was to take the 
active part in the business, and to purchase the articles 
from the miners, in whose neighborhood he lived. 
Instead of paying the miners in meney, he paid them 
in goods from his store, and in his account with the 
plaintiff, charged him as for cash paid, to the amount 
of the price of the goods. It was held that he must 
account to the plaintiff for the profit that he made on 
his goods. 

The fact that the goods are worth what the partner 
charges his partnership for them, and that the part- 
nership could not get them cheaper from any one else, 
is immaterial, The vendor is not bound to supply his 
partnership, but if he does he must do so without 
profit. He isa trustee, and no trustee is permitted to 





deal in the trust property at a profit to himself. (See 
Bentley v. Craven, 18 Beav. 75.) 

The prohibition against deception is not confined to 
active and affirmative misrepresentation. One “ can- 
not deceive his partners for his benefit and their 
injury, either by false representations, or by conceal- 
ments.” (Parsons, * 225.) 

The principle in question is admirably expressed by 
Lord Cranworth in Aberdeen Railway Co. v. Blaikie, 
1 Macq. Ap. Cas. 461, in the House of Lords: “it is 
a rule of universal application, that no one having 
duties of a fiduciary character to discharge shall be 
allowed to enter into engagements in which he has, 
or can have, any personal interest conflicting, or 
which may conflict, with the interests of those whom 
he is bound to protect.” 


a 


CURRENT TOPICS. 

It has been telegraphed over the country —- and 
must, therefore, be important—that Chief Justice 
Waite has delivered his first opinion on the bench of 
the Supreme Court. It is certainly gratifying and 


reassuring to be informed that “ Reverdy Johnson is 
complimentary in his remarks, both as to the merits 
of the opinion and the manner of delivery.” 


The draft of the new constitution of Michigan, 
completed by the convention last year, and to be 
submitted to the people at the November election, 
increases the number of the judges of the Supreme 
Court from four to five, and instead of limiting their 
compensation to $4,000, as is now done, leaves it to 
the legislature. The compensation of circuit judges 
is increased from $1,500 to $2,500. It also provides 
that, in civil cases, a verdict may be given by not less 
than two-thirds of the jury; and in criminal cases, 
by consent of parties, a discharge may be ordered of 
one juror and a verdict by the remainder. 


A bill has been introduced into the legislature of 
this State which is creating something of a commo- 
tion among newspaper publishers. It provides that, 
whenever any such publication shall, by names or 
otherwise, criticise any individual, the individual so 
criticised shall have the right to reply in a prominent 
place in such publication, not exceeding one column 
in length. Neglect to publish such reply shall subject 
the publisher to a fine. A law of a like character 
has long been in operation in France. 


The Echo describes a newly-invented apparatus, 
which may possibly be hereafter utilized by ingenious 
counsel in breach of promise cases, The device was 
originated by a Paris doctor, and its design is to 
photograph the beating of the heart, The apparatus 
consists of a bag of India-rubber, to which a glass 
tube is fastened; this, being filled with quicksilver, is 
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placed on the heart of the subject of the experiment, 
the movements of which are communicated to the 
quicksilver and indicated on the glass tube, while the 
results thus obtained are recorded by photographic 
appliances attached to the apparatus. It will greatly 
add to the interest of actions for breach of promise 
if, besides the writing of imprudent letters, fickle 
suitors take to proving the strength of their emotions 
by forwarding photographs of the state of their 
hearts, and the pieces de conviction at such trials con- 
sist, besides locks of hair, flowers and other anti- 
quated tokens of affection, of a correct register of 
the deceptive pulsations of those “fond, foolish, flut- 
tering things.” 


+> 
rr 


NOTE OF CASE. 

In State v. Morphy, 33 Iowa, 270, the Supreme 
Court decided that, if death ensues from a wound 
given in malice, but not in its nature mortal, but, 
from which being neglected or mismanaged, the party 
dies, this will not excuse the person who gave it, 
This is a doctrine of honorable antiquity, for, in Rew’s 
case, J. Kel. Crown Cas. 26, it was said: “Edward 
Rew was indicted for killing Nathaniel Rew, his 
brother; and, upon the evidence, it was resolved that 
if one give wounds to another, who neglects the cure 
of them, or is disorderly and doth not keep that rule 
which a person wounded should do, yet if he die it 
is murder or manslaughter, according as the case is; 
because, if the wound had not been, the man had not 
died, and, therefore, neglect or disorder in the person 
who received the wounds shall not excuse the person 
who gave them.” If the wound is the proximate 
cause of the death, it is no defense that the deceased 
might have recovered if he had used proper care him- 
self, or if greater care or skill had been shown in his 
treatment. Commonwealth v. Green, 1 Ashmead, 289 ; 
United States v. Warner, 4 McLean, 464; McAllister 
v. State, 17 Ala. 434; State v. Baker, 1 Jones, 267; 
State v. Scott, 12 La. Ann. 274; Com. v. Hackett, 2 
Allen, 138. Where a wound is willfully and without 
justifiable cause inflicted, and ultimately becomes the 
cause of death, the party who inflicted it is guilty of 
murder, though life might have been preserved if the 
deceased had not refused to submit to a surgical 
operation. Reg. v. Holland, 2 M. & Rob. 351; and see 
Reg. v. West, 2 Car. & K. 784. So, also, if the person 
would have died from some other cause already oper- 
ating, yet, if the wound hastened the termination of 
life, this isenough. 1 Hale’s P. C. 428; State v. Morea, 
2 Ala. 275; Rex v. Murton, 3 F. & F. 492. So, where 
a wound brings on a fever, which is the immediate 
cause of death. Id. So, where the prisoner beat the 
deceased with a heavy stick, and left him exposed, 
though alive, on a cold night, and death ensued, held, 
tc be manslaughter. Reg. v. Marten, 11 Cox, 136. But 
where the wound was not of itself mortal, and the 
party died solely of the improper treatment, the 
result is otherwise. Parsons v. State,21 Ala. 300. But 








see 2 Bish. Crim. Law, 639. Where a judge charged 
the jury that, if one person inflicts a mortal wound, 
and, before the assailed person dies, another person 
kills him by an independent act, the former is guilty 
of murder ; this was held to be error. State v. Scates, 
5 Jones’ N, ©, 420. 
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THE NEW YORK CIVIL COD 
Editor Albany Law Journal: ‘ 

In a brief comment upon the case of People v. Oades, 
from the pen of Mr. Austin Abbott, appearing in your 
journal sometime since, Mr. Abbott attempts to shift 
the responsibility of the blunder shown up by that 
case to the shoulders of a former commission. 

Whether the commission that originally made it, or 
the four or five commissioners that have since indorsed 
it, are the responsible parties, is, we take it, a mat- 
ter of as much indifference to the public as it would 
be to a farmer what crow he brought down out of a lot 
depredating in his corn; or, to use a more apposite 
illustration —as it would be to the house-owner, which 
one he should hit among a party of men engaged in 
pulling down —or, as one of our California codifiers 
calls it, disintegrating his house. 

As a matter of historical curiosity, however, we 
would like Mr. Abbott, or some other admirer of the 
New York Civil Code, to let us know what commis- 
sion is responsible for the following little over-sights, 
or deliberate outrages on common sense — call them 
which you will, the first five occurring on two and 
a-half consecutive pages of the Civil Code. 

1st. The 16th and 17th sections, though apparently 
from the authorities cited, supposed by the commis- 
sion to be a mere re-enactment of existing law, works 
a complete revolution in one of its most important 
branches. 

By the 16th section it is provided that ‘‘a minor 
May make a conveyance or other contract in the same 
manner as any other person, subject only to his power 
of disaffirmance,”’ etc. And by the 17th section it is 
provided that he can disaffirm only ‘‘upon restoring 
the consideration.”’ 

This is made to apply to executory, as well as to execu- 
ted contracts — whereas, under the old law, it was only 
in cases of contracts executed on the part of the infant 
by the payment of money, or the delivery of property 
that a return of the consideration or its value was 
necessary. 

By overlooking this very obvious distinction, the 
commission, apparently through inadvertence, have 
taken from the infant, almost entirely, that beneficial 
protection hitherto afforded him by the law. 

Thus, under this provision, a boy of any age from 
sixteen upward may run up a liquor bill at a bar-room, 
and be compelled to pay it. With reference to all other 
contracts except for liquor, even the limitation of six- 
teen years does not exist; and a little girl of six or 
seven years of age may be successfully sued for a 
candy bill. 

2d. Section 20 seems to imply that in certain cases 
‘a person entirely without understanding’ may make 
a contract. 

3d. By section 21, lunatics and others non compotes, 
are placed on precisely the same footing with regard to 
contracts as other persons, until. their imeapacity is 
judicially determined. 

“A person of unsound mind, but not entirely with- 
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out understanding, may make a conveyance or other 
contract before his incapacity has been judicially 
determined, subject to rescission as provided in the 
chapter on Rescission.”” By reference to this chapter 
it will be perceived that no distinction at all is made 
under it between non compotes and others. 

4th. By section 22, after a man has been judicially 
determined to be of unsound mind, he can never after- 
ward, though restored to sanity, make a contract until 
“his restoration to capacity is judicially determined.” 
Such, at least, is the evident intention of the section, 
but fortunately it is so unskillfully expressed as to 
leave room for the courts to graft a more common- 
sense doctrine on to it. 

These two sections, therefore, create a sort of artifi- 
cial sanity and insanity, and disregard altogether that 
which is natural —so that a man actually insane may be 
deprived of all protection of the law — while on the 
other hand, a man perfectly sane may, by an ignorant 
judge or interested parties, be deprived of the most 
vital of a freeman’s right —that of contracting for 
himself. 

5th. By section 24, a minor or person of unsound 
mind “cannot be subjected to exemplary damages 
unless at the time of the act he was capable of knowing 
that it was wrongful.” Which is to imply that, “if 
capable of knowing that it was wrongful ’’ — that is to 
say, if gifted with a degree of intelligence common to 
a horse or a dog, he is so liable — or in other words is 
liable for punishment as though for a crime. 

6th. The fourth subdivision of the 6lst section 
practically abolishes, in a great majority of cases, the 
right of the husband to divorce for adultery of the 
wife, and is a great step toward the wholesome, old- 
fashioned doctrine of permanent marriage relations. 

7th. By section 59 parties may be divorced where 
neither desire it,and sometimes under circumstances, 
as for instance, the case of the conviction of an inno- 
cent person, where every consideration of honor and 
faith would forbid it. Such a law for instance would 
have divorced Rawleigh, Moore and hosts of other good 
and great men from their wives, in spite of the 
womanly reluctance of the latter to desert their hus- 
bands on account of undeserved misfortune. 

8th. By section 69, though both husband and wife 
make joint application for the revocation of a judg- 
ment of separation, they shall not have it without 
“satisfactory evidence of their reconciliation.”” One 
would think that the application itself would be suffi- 
cient evidence. 

9th. Sections 84 and 85 seem to make the husband 
liable for necessaries furnished his wife, even though 
living apart from him in open prostitution or adultery. 

10th. By section 87 if a woman is left a widow and 
enciente by her husband and marries again within ten 
months, though the child is born the next day, it is 
adjudged the child of the last husband. 

llth. By way of digression referring to the Califor- 
nia Civil Code, which is in the main a copy of the New 
York, after the section corresponding to section 90 of 
the New York Civil Code, it is provided ‘‘ that the hus- 
band and father as such has no rights superior to those 
of the wife and mother in regard to the care, custody, 
education and control of the children of the marriage 
while such husband and wife live separate and apart 
from each other (although by another section the for- 
mer is liable for its support), which seems to be an 
adoption by the codifiers with reference to the cus- 
tody of the children of 








“ The good old rule— the simple plan, 
That he shall take who has the power — 
And he shall keep — who can.” 


Perhaps this may be considered irrelevant to the dis- 
cussion of the defects of the New York Code, but our 
California Code is spawn of the same fish; and, as we 
have explained, it makes but little difference what 
codifiers we may happen to strike. 

12th. Finally, the definition of law given in section 
2 shows an utter and entire misconception of the very 
nature of law; and is flatly in conflict with the 3d sub- 
division of the 3d section. 

The error, it is true, is one sanctioned by much grave 
authority; but, nevertheless, it is one so serious that 
it may be safely stated, that we are not ready for codi- 
fication until it is entirely abandoned. It is an error 
peculiar to English-speaking people, revolting entirely 
from the unfortunate use of the word “law,” to ex- 
press at once the two distinct and essentially different 
conceptions signified in the Latin, by the words “‘lex’”’ 
and “‘ jus;’’ in French, by the words “loi” and “‘droit ;” 
in Spanish, by the words “cy” and ‘‘derecho;” and 
in German, by the words “ gesetz’’ and “‘ recht;”’ and 
in English, by the words “Statute” and “ right;’’ 
using the latter according to its ancient use — as in the 
expression “‘common right.”’ It is an error, moreover, 
that necessarily involves the denial of right, and in short 
of all moral distinctions—as was openly avowed by 
Mr. Bentham, the most logical of its supporters; and 
that reduces the law from a science to a miserable 
trade. Fully to expose it would involve a more ex- 
tended discussion of the nature and philosophy of the 
law than time now permits; but at some future time 
we may try to do it. 

In hastily writing the above remarks, we may have 
fallen into numerous errors. But we do not pretend 
to be infallible ; and may, therefore, be readily excused 
until we turn codifiers. In which case we should not 
be, for codifiers should be infallible; and until they 
are, codification is a very unsafe business. 


Jus. 
——_*+e-___- 


COLLECTIONS OF TRIALS. 


To the Editor of the Law Journal: 


In a very interesting notice of the catalogue of the 
New York Law Institute library, in your issue of the 
4th of April, inst., you speak of ‘‘a remarkably full 
assemblage of ‘ Collections of Trials,’ some 43 volumes’”’ 
in that library; and in the same article you refer to 
the volume or collection of trials there noticed, as 
being ‘‘unique;”’ adding, “for instance, we believe 
there has never before been an attempt at a complete 
collection of trials.’’ Iimagine you are laboring under 
a misapprehension as to the number of trials published 
separately, or existing in the shape of ‘‘ Collections of 
Trials.”” If you had said a catalogue of such trials and 
collections would make a volume of 143 pages, you 
would have been much more nearly correct, than even 
in calling a collection in 43 volumes “‘a remarkably 
full assemblage” of trials. Much attention is being 
paid to the acquisition of triais, on the part of both 
public and private libraries, in this country and Eng- 
land, and the demand for them is constantly increas- 
ing. 

That the number of published trials is very large 
may be readily inferred from a brief notice of a collec- 
tion forming part of a private law library in northern 
New York, and which may not be without interest to 
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your readers. This library possesses 713 bound volumes 
of trials, separate and ‘‘collections;’’ in the latter de- 
partment are the English State Trials, 34 volumes, 
8vo., by Cobbett & Howell, by far the most valuable of 
its class. A series in French, ‘‘ Journal des.causes 
célebrés,”’ etc., published from 1773 to 1789, in 196 
volumes, 12 mo., and some fifty or more volumes of 
trials also in French. Thirty-eight volumes of trials 
in German, ‘ Der neue Pitaval,’’ by Drs. Hitzig and 
Hiring, principally, trials in countries using that lan- 
guage, and narratives of remarkable criminal trials 
(Acten miszige Darstellung merkwiirdiger Verbrechen) 
by Feuerbach, President of the Royal Criminal Court 
of Bavaria; in which trials the author seems to have 
presided in several instances —a very valuable work; 
exhibiting Feuerbach’s extraordinary power of pene- 
trating the recesses of the human heart, and of divin- 
ing the secret motives of human action. This library 
has also twenty volumes of trials in Spanish, not, how- 
ever, confined to cases originating in Spain. Among 
the collections of trials should be noticed the ‘‘ Sessions 
papers, or the whole proceedings of the Sessions of 
Peace and Oyer and Terminer for the city of London, 
and county of Middlesex,’’ commonly known as 
the trials at the Old Bailey, now the Central 
Criminal Court. The library referred to has a 
set from 1768 to the present time, lacking four 
years, and forming something over 100 volumes, 4to. 
and 8vo. This series commenced in 1690, and at the 
Roxburghe sale, a set from that date to 1803, in 2 vols., 
folio, and 80qto., was purchased for the library of Lin- 
coln’s Inn, at £378. A complete set is also in the British 
Museum. Consisting of short-hand reports, they are of 
considerable practical value, especially the later 
volumes, which is more than can be generally said of 
the French trials—the series of 196 volumes, above 
mentioned, being of no value whatever as a record of 
criminal or nisi prius trials. Upon the other hand, 
many of the “ procés ’’ contain very full reports of the 
examination of witnesses and the arguments of coun- 
sel; the former being characterized by that minute- 
ness and detail found only, I think, in the Continental 
Courts. Among the “ procés’’ of this class, are those 
of Georges, Pichegru and others, for conspiracy against 
the person of the first Napoleon; Fieschi, attempted 
assassination of Louis Philippe; the great poisoning 
case of Mdme. LaF arge; the assassins of Fualdés, an 
atrocious murder case in the south of France, and 
others that want of space prevents a notice of here. 

In addition to the trials contained in the various 
*collections,’’ as the term is used in this article, this 
library possesses over two thousand separate trials, 
some bound, one to ten in a volume, occasionally a 
single trial occupying two to eight volumes, but the 
greater portion in paper, from a folio broadside toa 
16mo., and in date from 1606 (True and perfect relation 
of the whole proceedings against the late most bar- 
barous traitors, Garnet, a Jesuit, and his confederates, 
4to.), to the present time. Pamphlets, from 400 pages 
down to a single sheet, embracing trials for almost 
every imaginable cause, and presenting on the whole, 
perhaps, as sorry a record of the so-called civilization 
of these latter days as can well be conceived of. 

How this collection will compare with others in the 
country I am not aware; certain it is, however, that it 
is believed to be far from approaching completion, 
und so additions are being made from year to year. 
From the fact of there being so many separate and 
pamphlet trials in this library, it is difficult to give the 





exact number—no accurate catalogue of them exist- 
ing. With a view to obviate this want, and to contrib- 
ute something toward a knowledge of the subject, an 
attempt is being made to prepare a “ catalogue rai- 
sonné,’’ which will be proceeded with as fast as the 
professional avocation of the owner will permit, and, 
at some future day, may be “ privately printed,’’ for 
distribution among those specially interested in 
“trials’’ or their collection. 
10th April, 1874. * 
————~~—e— 


SUBMITTING PARTICULAR FACTS TO THE 
JURY. 

The syllabus of Cooke v. State National Bank of Bos- 
ton, 52 N. Y. 96, omits a very important point of prac- 
tice at the close of the opinion. It having been urged 
that the court erred in not submitting the bona fides 
of the plaintiff’s title to the jury, held, that perhaps, 
if the specific request had been made, it would have 
been the duty of the court to submit it; but that the 
general exception to the direction to find for the plain- 
tiff was not available, on appeal, to raise the question, 
inasmuch as the requests showed that the defendants 
expected and desired the court to dispose of the case 
as a question of law, without asking any question of 
fact to be submitted to the jury. 

In Hackford, Adm’r, v. N. Y. C. & H. R. R. Co. 
(Ct. App. Abstract, 9 A. L. J. 180), the court submit- 
ted to the jury, ‘‘Was the deceased killed solely by the 
omission on the part of the defendant to ring the bell 
or to sound the whistle?’ The defendant requested 
to submit separately ‘‘ whether (deceased) was guilty 
of negligence which contributed to the injury.” 
Refused, and exception. Held, that, in a case like 
this, where the fact of negligence is one about which 
honest men may differ as to the weight of testimony, 
the ‘plaintiff (sic) has a right to have the question 
submitted to the jury, whose decision is conclusive on 
this court.”’ Also held, that defendant’s question 
was, in substance, embraced in the above submission, 
and that ‘‘ where, under § 261 of the Code, the court 
instructs a jury to find upon particular questions of 
fact, the questions to be submitted and their form are 
matters within the discretion of the court, and a 
refusal to submit other or different questions is not a 
ground for appeal.” 

It is difficult to perceive the value of a “right” to 
have a question submitted to the jury, if the question 
itself is within the discretion of the court, and a 
refusal to submit other or different questions 1s not 
aground for appeal. In the absence of the opinion 
and in view of this difficulty it would be discourteous 
to assume that the abstract is precise. 

But sufficient appears, by comparison of the report 
in the one case with the abstract in the other, and by 
reference to the meager and inadequate terms of the 
code-section as to jury findings on particular questions 
of fact, to make it evident that the correct practice 
upon this important matter is by no means definite 
and certain, and requires to be settled either by a rule 
of court or a code amendment. 

———_~+e—__—_ 


The United States Senate has confirmed the follow- 
ing nominations: Orange Jacobs, to be Chief Justice 
of the Supreme Court for Washington Territory; 
Moses Hallet, to be Chief Justice of Colorado; Joshua 
G. Heall, to be United States Attorney for New Hamp- 
shire. ’ 
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OBITER DICTA. 

Among original wills may certainly be reckoned that 
of Daniel Martinett, an officer in the East India Com- 
pany’s service. Dying very poor, this singular fellow 
bequeathed his debts to the Government of Bengal, who 
generously accepted the equivocal legacy. We hardly 
know whether to admire more the sang froid of the 
testator, or the bonhommie of the legatee. 





“‘T hope your Honor is nct hurt,” said a passer-by to 
Judge G., who had fallen uponaslippery walk. ‘‘ No,” 
said the Judge sternly, “‘ my honor is not hurt, but my 
head is.”’ 


The story is old of the wag who, at the opening of 
the court, informed the judge that ‘‘ the Crier cannot 
cry to-day, because he has lost his wife;’’ but more 
novel is the following, concerning a court crier, which 
a correspondent sends us —long spun out —and which 
we condense. The Crier was newly appointed, and, 
after having been duly instructed as to the form to be 
used in opening court, he began in this wise: ‘*‘ Here 
we are, here we are,”’ and ended, ‘“‘ Draw near, and you 
will be here.” 


“How much better it would have been to have 
shaken hands and allowed it was alla mistake,’ said a 
Detroit justice of the peace to a couple of belligerents 
who were brought before him, ‘‘ then the lion and lamb 
would have lain down together, and the white robed 
peace would have fanned you with her wings, and ele- 
vated you with her smiles of approbation; but, no, you 
went to clawing and biting, and rolling in the mud, and 
here you are; its five dollars a-piece.”’ 


**One book”’ says Phillips, ‘‘ well digested, is better 
than ten hastily slobbered over.” 


“Let me record,” said Rufus Choate, ‘‘a most happy 
method of legal study, by which I believe and feel that 
I am reviving my love of the law, enlarging my knowl- 
edge of it, and fitting myself according to the precepts 
of the masters for its forensic discussion. I can find, 
and have generally been able to find an hour or 
two for legal study, beyond and besides cases already 
under investigation. That time, and that reading, I 
have lost —no matter how. I have adopted the plan 
of taking a volume of Massachusetts Reports, and by 
making a full brief of an argument on every question, 
in every case, examining all authorities, finding others, 
and carefully composing an argument as well reasoned, 
as well expressed, as if I were going to-morrow to sub- 
mit it to a bench of the first jurists. At the comple- 
tion of each argument, [ arrange the propositions in- 
vestigated into my legal common-place book, and index 
them. Already I remark renewed interest in legal 
investigations ; renewed power of recalling, arranging, 
and adding to old acquisitions, increased activity and 
attention of mind, more thought, more effect, a deeper 
image on the memory, growing facility of expression. 
I confess delight, too, in adopting thus the lessons of 
the great teachers of rhetoric to the study of the law, 
and of legal eloquence.”’ 
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JUDGMENT OF ANOTHER STATE—HOW FAR 
BINDING. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERY, 1873. 


JosePH J. THOMPSON, plaintiff in error, v. JoHN 
WHITMAN. 


Neither the constitutional provision, that full faith and 
credit shall be given in each State to the public acts, 
records and judicial proceedings of every other State, 
nor the act o a passed in pursuance thereof, pre- 
vents an inquiry into the jurisdiction of the court b 
which a judgment offered in evidence was rendered. 
Thompson. v. itman. Opinion by Bradley, J. 


The record of a judgment rendered in another State may 
be contradicted as to the facts necessary to give the 
court jurisdiction; and if it be shown that such facts 
did not exist, the record will be a nallity, notwithstand- 


ing it may recite that they did exist. Ib. 

Want of jurisdiction may be shown either as to the subject- 
matter or the person, or, in proceedings in rem, as to 
the thing. Ib. 

By a law of New Jersey non-residents were prohibited from 
raking clams and oysters in the waters of that State 
under penalty of forfeiture of the vessel employed, and 
any two justices of the county in which the seizure 
of the vessel should made were authorized, on in- 
formation given, to hear and and determine the case. 
Held, that if the seizure was not made in the county 
where the prosecution took place, the justices of that 
county had no jurisdiction, and that this fact might be 
inquired into in an action for making such seizure 
brought in New York, notwithstanding the record of a 
conviction was produced which stated that the seizure 
was made within such county. Ib. 

In error to the Circuit Court of the United States 
for the Southern District of the New York. 

Mr. Justice BRADLEY delivered the opinion of the 
court. 

This is an action of trespass for taking and carrying 
away goods, originally brought in the Superior Court 
of New York city, and removed by the defendant 
(now plaintiff in error) into the Circuit Court of the 
United States. The declaration charges that on the 
26th of September, 1862, the defendant, with force and 
arms, on the high seas, the outward vicinity of the 
Narrows of the port of New York, and within the 
Southern District of New York, seized and took the 
sloop Ann L. Whitman, with her tackle, furniture, 
etc., the property of the plaintiff, and carried away 
and converted the same. The defendant pleaded not 
guilty and aspecial pleain bar. The latter plea justified 
the trespass by setting up that the plaintiff, a resident of 
New York, on the day of seizure, was raking and gath- 
ering clams with said sloop in the waters of New Jer- 
sey, to wit: within the limits of the county of Mon- 
mouth, contrary toa law of that State, and that by 
virtue of said law the defendant, who was sheriff of 
said county, seized the sloop within the limits thereof, 
and informed against her before two justices of the 
peace of said county, by whom she was condemned and 
ordered to be sold. In answer to this plea the plaintiff 
took issue as to the place of seizure, denying that it was 
within the State of New Jersey, or the county of Mon- 
mouth, thus challenging the jurisdiction of the jus- 
tices, as well as the right of the defendant to make the 
seizure. On the trial conflicting testimony was given 
upon this point, but the defendant produced a record 
of the proceedings before the justices, which stated 
the offense as having been committed, and the seizure 
as made, within the county of Monmouth, with a his- 
tory of the proceedings to the condemnation and order 
of sale. The defendant claimed that this record was 
conclusive both as to the jurisdiction of the court and 
the merits of the case, and that it was a bar to the ac- 
tion, and requested the court so to charge the jury. 
But this was refused, and the court charged that the 
said record was only prima facie evidence of the facts 
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therein stated, and threw upon the plaintiff the bur- 
den of proving the contrary. The defendant excepted, 
and the jury, under the direction of the court, found 
for the plaintiff generally, and, in answer to certain 
questions framed by the court, found specially, first, 
that the seizure was made within the State of New 
Jersey; secondly, that it was not made in the county 
of Monmouth; thirdly, that the plaintiff was not en- 
gaged on the day of the seizure in taking clams within 
the limits of the county of Monmouth. Judgment being 
rendered for the plaintiff, the case is brought here for 
review. 

The main question in the cause is, whether the record 
produced by the defendant was conclusive of the juris- 
dictional facts therein contained. It stated, with due 
particularity, sufficient facts to give the justices juris- 
diction under the law of New Jersey. Could that 
statement be questioned collaterally in another action 
brought in another State? If it could be, the ruling 
of the court was substantially correct. If not, there 
was error. It is true that the court charged generally 
that the record was only prima facie evidence of the 
facts stated therein; but as the jurisdictional question 
was the principal question at issue, and as the jury was 
required to find specially thereon, the charge may be 
regarded as having reference to the question of juris- 
diction. And if upon that question it was correct, no 
injury was done to the defendant. 

Without that provision of the constitution of the 
United States which declares that ‘‘full faith and 
credit shall be given in each State to the public acts, 
records and judicial proceedings of every other State,”’ 
and the act of congress passed to carry it into effect, it 
is clear that the record in question would not be con- 
clusive as to the facts necessary to give thé justices of 
Monmouth county jurisdiction, whatever might be its 
effect in New Jersey. In any other State it would be 
regarded like any foreign judgment; and as toa for- 
eign judgment it is perfectly well settled that the in- 
quiry is always open, whether the court by which it 
was rendered had jurisdiction of the person or the thing. 
**Upon principle,” says Chief Justice Marshall, ‘it 
would seem that the operation of every judgment must 

-depend on the power of the court to render that judg- 
ment; or, in other words, on its jurisdiction over the 
subject-matter which it has determined. In some 
cases, that jurisdiction unquestionably depends as well 
on the state of the thing as on the constitution of the 
court. If by any means whatever a prize court should 
be induced to condemn, as prize of war, a vessel which 
was never captured, it could not be contended that 
this condemnation operated a change of property. 
Upon principle, then, it would seem that, to a certain 
extent the capacity of the court to act upon the thing 
condemned, arising from its being within, or without, 
its jurisdiction, as well as the constitution of the court, 
may be considered by that tribunal which is to decide 
on the effect of the sentence.’’ Rose v. Himely, 4 
Cranch, 269.* 

The act of congress above referred to, which was 
passed 26th of May, 1790 (1 Stat. 122), after providing 
for the mode of authenticating the acts, records and 
judicial proceedings of the States, declares, ‘‘and the 
said records and judicial proceedings, authenticated 
as aforesaid, shall have such faith and credit given to 
them in every court within the United States, as they 





* To the same effect see Story on the Constitution, chap. 
XXIX; 1 Greenleaf on Evidence, § 540. 





have by law or usage in the courts of the State from 
whence the said records are or shall be taken.” It has 
been supposed that this act, in connection with the 
constitutional provision which it was intended to carry 
out, had the effect of rendering the judgments of each 
State equivalent to domestic judgments in every other 
State, or at least of giving to them in every other State 
the same effect, in all respects, which they have in 
the State where they are rendered. And the language 
of this court in Mills v. Duryee, 7 Cranch, 484, seemed 
to give countenance to this idea. The court in that 
case held that the act gave to the judgments of cach 
State the same conclusive effect, as records, in all the 
States, as they had at home; and that nil debet could 
not be pleaded to an action brought thereon in another 
State. This decision has never been departed from in 
relation to the general effect of such judgments where 
the questions raised were not questions of jurisdic- 
tion. But where the jurisdiction of the court which 
rendered the judgment has been assailed, quitea differ- 
ent view has prevailed. Justice Story, who pronounced 
the judgment in Mills v. Duryee, in his Commen- 
tary on the Constitution, after stating the general doc- 
trine established by that case with regard to the con- 
clusive effect of judgments of one State in every other 
State, adds: “ But this does not prevent an inquiry 
into the jurisdiction of the court in which the original 
judgment was given, to pronounce it; or the right of 
the State itself to exercise authority over the person 
or the subject-matter. The Constitution did not mean 
to confer [upon the States] a new power or jurisdic- 
tion; but simply to regulate the effect of the acknowl- 
edged jurisdiction over persons and things within their 
territory. Com. on Const., §1313. In the Commentary 
on the Conflict of Laws, § 609, substantially the same 
remarks are repeated, with this addition: ‘‘It”’ (the 
constitution) ‘did not make the judgments of other 
States domestic judgments to all intents and pur- 
poses; but only gave a general validity, faith and 
credit to them, as evidence. No execution can issue 
upon such judgments without a new suit in the tribu- 
nals of other States. And they enjoy not the right of 
priority or lien which they have in the State where 
they are pronounced, but that only which the lex fori 
gives to them by its own laws in their character of for- 
eign judgments.”’ Many cases in the State courts are 
referred to by Justice Story in support of this view. 
Chancellor Kent expresses the same doctrine in nearly 
the same words, in a note to his Commentaries, vol. 
i, p. 281: ‘The doctrine in Mills v. Duryee,”’ says 
he, ‘“‘is to be taken with the qualification that in all 
instances the jurisdiction of the court rendering the 
judgment may be inquired into, and the plea of nil 
debet will allow the defendant to show that the court 
had po jurisdiction over his person. It is only when 
the jurisdiction of the court in another State is not im- 
peached, either as to the subject-matter or the person, 
that the record of the judgment is entitled to full faith 
and credit. The court must have had jurisdiction not 
only of the cause, but of the parties, and in that case 
the judgment is final and conclusive.” The learned 
commentator adds, however, this qualifying remark: 
‘*A special plea in bar of a suit on a judgment in 
another State, to be valid, must deny, by positive aver- 
ments, every fact which would go to show that the 
court in another State had jurisdiction of the person, 
or of the subject-matter. See, also, 2 Kent’s Com. 95, 
note, and cases cited. 

In the case of Hampton v. McConnell, 3 Wheat. 234, 
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this court reiterated the doctrine of Mills v. Duryee, 
that “the judgment of a State court should have the 
same credit, validity and effect in every other court 
of the United States which it had in the State courts 
where it was pronounced; and that whatever pleas 
would be good toa suit therein in such State, and none 
others, could be pleaded in any court in the United 
States.” But in the subsequent case of McElmoyle v. 
Cohen, 13 Pet. 312, the court explained that neither in 
Mills v. Duryee, nor in Hampton v. McConnell, was it 
intended to exclude pleas of avoidance and satisfac- 
tion, such as payment, statute of limitations, etc.; or 
pleas denying the jurisdiction of the court in which 
the judgment was given; and quoted, with approba- 
tion, the remark of Justice Story, that ‘the constitu- 
tion did not mean to confer a new power of jurisdic- 
tion, but simply to regulate the effect of the acknowl- 
edged jurisdiction over persons and things within the 
State.”’ 

The case of Landes v. Brant, 10 How. 348, has been 
quoted to show that a judgment cannot be attacked in 
a collateral proceeding. There a judgment relied on 
by the defendant was rendered in‘the Territory of 
Louisiana in 1808, and the objection to it was that no 
return appeared upon the summons, and the defend- 
ant was proved to have been absent in Mexico at the 
time; but the judgment commenced in the usual form: 
** And now at this day come the parties aforesaid by 
their attorneys,’’ etc. The court pertinently remarked 
that the defendant may have left behind counsel to de- 
fend suits brought against him in his absence, but that 
if the recital was false and the judgment voidable for 
want of notice, it should have been set aside by audita 
querela or motion in the usual way, and could not be 
impeached collaterally (p. 371). Here it is evident the 
proof failed to show want of jurisdiction. The party 
assailing the judgment should have shown that the 
counsel who appeared were not employed by the de- 
fendant according to the doctrine held in the cases of 
Shumway v. Stillman, 6 Wend. 453; Aldrich v. Kinney, 
4 Conn. 380, and Price v. Ward,1 Dutch. 225. The re- 
mark of the court that the judgment could not be at- 
tacked in a collateral proceeding was uunecessary to 
the decision, and was, in effect, overruled by the sub- 
sequent cases of D’Arcy v. Ketchum and Webster v. 
Reid. D’ Arcy v. Ketchum, 11 How. 165, was an action 
in the Circuit Court of the United States for Louisiana, 
brought on a judgment rendered in New York under 
a local statute, against two defendants, only one of 
whom was served with process, the other being a resi- 
dent of Louisiana. In that case it was held by this 
court that the judgment was void as to the defendant 
not served, and that the law of New York could not 
make it valid outside of that State; that the constitu- 
tional provision and act of congress giving full faith, 
credit and effect to the judgments of each State in 
every other State do not refer to judgments rendered 
by a court having no jurisdiction of the parties; that 
the mischief intended to be remedied was not only the 
inconvenience of retrying a cause which had once been 
fairly tried by a competent tribunal, but also the un- 
certainty and confusion that prevailed in England and 
this country as to the credit and effect which should 
be given to foreign judgments, some courts holding 
that they should be conclusive of the matters ad- 
judged, and others that they should be regarded as only 
prima facie binding. But this uncertainty and con- 
fusion related only to valid judgments; that is, to 
judgments rendered in a cause in which the court had 





jurisdiction of the parties and cause, or (as might have 
been added) in proceedings in rem, where the court 
had_ jurisdiction of the res. No effect was ever given 
by any court to a judgment rendered by a tribunal 
which had not such jurisdiction. ‘The international 
law as it existed among the States in 1790,” say the 
court, “‘was that a judgment rendered in one State, 
assuming to bind the person of a citizen of another, 
was void within the foreign State, when the defendant 
had not been served with process or voluntarily made 
defense, because neither the legislative jurisdiction, 
nor that of courts of justice, had binding force. 
Subject to this established principle congress also legis- 
lated, and the question is whether it was intended to 
overthrow this principle and to declare a new rule, 
which would bind the citizens of one State to the laws 
of another. There was no evil in this part of the ex- 
isting larv, and no remedy called for, and in our opin- 
ion congress did not intend to overthrow the old rule 
by the enactment that such faith and credit should be 
given to records of judgments as they had in the States 
where made ”’ (p. 176). 

In the subsequent case of Webster v. Reid, 11 How. 
437, the plaintiff claimed, by virtue of a sale made under 
judgments in behalf of one Johnston and one Brigham 
against ‘‘The Owners of Half-Breed Lands lying in 
Lee county,” Iowa Territory, in pursuance of a law of 
the Territory. The defendant offered to prove that no 
service had ever been made upon any person in the 
suits in which the judgments were rendered, and no 
notice by publication as required by the act. This 
court held that, as there was no service of process, the 
judgments were nullities. Perhaps it appeared on the 
face of the judgments in that case that no service was 
made; but the court held that the defendant was enti- 
tled to prove that no notice was given, and that none 
was published. 

In Harris v. Hardeman et al., 14 How. 334, which was 
a writ of error to a judgment held void by the court 
for want of service of process on the defendant, the 
subject now under consideration was gone over by Mr. 
Justice Daniel at some length, and several cases in the 
State courts were cited and approved, which held that 
a judgment may be attacked in a collateral proceeding 
by showing that the court had no jurisdiction of the 
person, or, in proceedings in rem, no jurisdiction of the 
thing. Among other cases quoted were those of 
Borden v. Fitch, 15 Johns. 141, and Starbuck v. Mur- 
ray, 5 Wend. 156; and from the latter the following 
remarks were quoted with apparent approval: *‘ But it 
is contended that if other matter may be pleaded by 
the defendant he is estopped from asserting any thing 
against the allegation contained in the record. It im- 
parts perfect verity, it is said, and the parties to it can- 
not be heard to impeach it. It appears to me that this 
proposition assumes the very fact to be established, 
which is the only question in issue. For what purpose 
does the defendant question the jurisdiction of the 
court? Solely to show that its proceedings and judg- 
ment are void, and, therefore, the supposed record is, 
in truth, no record. * * * The plaintiffs, in effect, 
declare to the defendant — the paper declared on is a 
record, because it says you appeared, and you appeared 
because the paperisarecord. This is reasoning in a 
circle.” 

The subject is adverted to in several subsequent 
cases in this court, and generally, if not universally, in 
terms implying acquiescence in the doctrine stated in 

D'Arcy v. Ketchum. 
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Thus, in Christmas v. Russell, 5 Wall. 290, where the 
court decided that fraud in obtaining a judgment in 
another State is a good ground of defense to an action 
on the judgment, it was distinctly stated in the opin- 
ion that such judgments are open to inquiry as to the 
jurisdiction of the court, and notice to the defendant 
(p. 305). And in anumber of cases, in which was ques- 
tioned the jurisdiction of a court, whether of the same 
or another State, over the general subject-matter in 
which the particular case adjudicated was embraced: 
this court has maintained the same general language. 
Thus, in Elliott et al. v. Peirsal et al., 1 Pet. 328, 340, it 
was held that the Circuit Court of the United States 
for the District of Kentucky might question the juris- 
diction of a county court of that State to order a 
certificate of acknowledgment to be corrected; and 
for want of such jurisdiction to regard the order as 
void. Justice Trimble, delivering the opinion of this 
court in that case, said: ‘‘ Where a court has jurisdic- 
tion, it has a right to decide every question which oc- 
curs in the cause, and whether its decision be correct 
or otherwise, its judgment, until reversed, is regarded 
as binding in every other court. But, if it act without 
authority, its judgments and orders are regarded as 
nullities. They are not voidable, but simply void.” 

The same views were repeated in The United States 
v. Aredondo, 2 Pet. 279; Voorhees v. Bank United 
States, 10 id. 475; Wilcox v. Jackson, 13 id. 511; Shri- 
ver’s Lessee v. Lynn, 2 How. 59, 60; Hickey’s Lessee v. 
Stewart, 3 id. 762, and Williamson v. Berry, 8 id. 540. 
In the last case the authorities are reviewed, and the 
court say: ‘“‘The jurisdiction of any court exercising 
authority over a subject may be inquired into in every 
other court when the proceedings in the former are 
relied upon and brought before the latter by a party 
claiming the benefit of such proceedings;’’ and ‘‘ the 
rule prevails whether the decree or judgment has been 
given in a court of admiralty, chancery, ecclesiastical 
court, or court of common law, or whether the point 
ruled has arisen under the laws of nations, the practice 
in chancery, or the municipal laws of States.’’ 

But it must be admitted that no decision has ever 
been made on the precise point involved in the case 
before us, in which evidence was admitted to contra- 
dict the record as to jurisdictional facts asserted therein, 
and especially as to facts stated to have been passed 
upon by the court. 

But if it is once conceded that the validity of a 
judgment may be attacked collaterally by evidence 
showing that the court had no jurisdiction, it is not 
perceived how any allegation contained in the record 
itself, however strongly made, can affect the right so to 
question it. The very object of the evidence is to in- 
validate the paper as arecord. If that can be success- 
fully done no statements contained therein can have 
any force. If any such statement could be used to 
prevent inquiry, a slight form of words might always 
be adopted so as effectually to nullify the right of such 
inquiry. Recitals of this kind must be regarded like 
asservations of good faith in a deed, which avail noth- 
ing if the instrument is shown to be fraudulent. The 
records of the domestic tribunals of England and some 
of the States, it is true, are held to impart absolute 
verity as well in relation to jurisdictional as to other 
facts, in all collateral proceedings. Public policy and 
the dignity of the courts are supposed to require that 
no averment shall be admitted to contradict the rec- 
ord. But, as we have seen, that rule has no extra ter- 
ritorial force. : 





It may be observed that no courts have more decid- 
edly affirmed the doctrine that want of jurisdiction 
may be shown by proof to invalidate the judgments of 
the courts of other States than have the courts of New 
Jersey. The subject was examined and the doctrine 
affirmed, after a careful review of the cases, in the case 
of Moulin v. Insurance Co., 2 Zab. 222; and again in the 
same case in 1 Dutch. 57, and in Price v. Ward, id. 225; 
and as lately as November, 1870, in the case of Mackay 
et al. v. Gordon etal., 34 N. J. 286. ‘The judgment of 
Chief Justice Beasley in the last case is an able expo- 
sition of the law. It was a case similar to that of 
D’ Arcy v. Ketchum, in 11 How., being a judgment ren- 
dered in New York, under the statutes of that State, 
before referred to, against two persons, one of whom 
was not served with process. ‘‘ Every independent 
government,’ says the chief justice, ‘‘is at liberty to 
prescribe its own methods of judicial process, and to 
declare by what forms parties shall be brought before 
its tribunals. But, in the exercise of this power, no 
government, if it desires extra-territorial recognition 
of its acts, can violate those rights which are univer- 
sally esteemed fundamental and essential to society. 
Thus, a judgment by the court of a State, against a 
citizen of such State, in his absence, and without any 
notice, express or implied, would, it is presumed, be 
regarded in every external jurisdiction as absolutely 
void and unenforceable. Such would certainly be the 
case if such judgment was so rendered against the citi- 
zen of a foreign State.’’ 

On the whole, we think it clear that the jurisdiction 
of the court by which a judgment is rendered in any 
State may be questioned in a collateral proceeding in 
another State, notwithstanding the provision of the 
fourth article of the constitution and the law of 1790, 
and notwithstanding the averments contained in the 
record of the judgment itself. 

This is decisive of the case; for, according to the 
findings of the jury, the justices of Monmouth county 
could not have had any jurisdiction to condemn the 
sloop in question. It is true she was seized in the 
waters of New Jersey; but the express finding is, that 
the seizure was not made within the limits of the county 
of Monmouth, and that no clams were raked within 
the county on that day. The authority to make the 
seizure and to entertain cognizance thereof, is given 
by the ninth section of the act, as follows: 

‘*Tt shall be the duty of all sheriffs and constables, 
and may be lawful for any other person or persons, to 
seize and secure any such canoe, flat, scow, boat, or 
other vessel as aforesaid, and immediately thereupon 
give information thereof to two justices of the peace of 
the county where such seizure shall have been made, who 
are hereby empowered and required to meet at such 
time and place as they shall appoint for the trial 
thereof, and hear and determine the same; and in 
case the same shall be condemned, it shall be sold by 
the order of and under the direction of the said jus- 
tices, who, after deducting all legal costs and charges, 
shall pay one-half of the proceeds of said sale to the 
collector of the county in which such offense shall have 
been committed, and the other half to the person who 
shall have seized and prosecuted the sume.” 

From this it appears that the seizure must be made 
in a county, and that the case can only be heard by 
justices of the county where it is made — ‘‘two justices 
of the peace of the county where such seizure shall 
have been made.” The seizure in this case, as specially 
found by the jury, was not made in Monmouth county ; 
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but the justices who tried the case were justices of 
that county. Consequentiy the justices had no juris- 
diction, and the record had no validity. 

It is argued that the seizure was continuous in its 
character, and became a seizure in Monmouth county 
when the sloop was carried into that county. This 
position is untenable. Suppose the seizure had been 
made in Cumberland county, in Delaware bay: could 
the sloop have been carried around to Monmouth 
county, and there condemned, on the ground that the 
seizure was continuous, and became finally a seizure 
in Monmouth county? This would hardly be con- 
tended. But it is said that the seizure was made 
within the State, off the county of Monmouth, and 
not within the limits of any county, and hence that 
Monmouth county was the first county in which the 
seizure took place. If this had been true (as it un- 
doubtedly was), and the jury had so found, still it 
would not have helped the case. The major proposi- 
tion is not correct. A seizure is a single act, and not a 
continuous fact. _Possession, which follows seizure, is 
continuous. It is the seizure which must be made 
within the county where the vessel is to be proceeded 
against and condemned. ‘The case may have been a 
casus omissus in the law; it is certainly not included 
in it. 

As this disposes of all the errors which have been 
assigned, the judgment must be affirmed. 


o> 
ro 


COMMISSION OF APPEALS ABSTRACT. 
ADMINISTRATOR. 


1. This was an action in equity to have certain real 
estate purchased by defendant, S., declared trust 
property for the benefit of plaintiffs, the heirs at law 
of H. H. died intestate, and defendant S. was ap- 
pointed one of his administrators. H., at the time of 
his death, owned the premises in question, and occupied 
them, subject to a mortgage he had executed thereon. 
After his death his heirs ut law took possession and 
held the same until they were sold under a statutory 
foreclosure of said mortgage. Defendant 8S. became 
the purchaser and went into possession. The foreclos- 
ure was regular. Plaintiffs had due notice, and were 
present at the sale. They claim that defendant S., 
because he was one of the intestate’s administrators, 
was prevented from purchasing the premises in his 
own name, and that by such appointment he became 
substantially a trustee for the parties to whom the real 
estate of the intestate descended. Held, that the rela- 
tion between the parties did not place defendant in the 
position of trustee, that no reliance was placed upon 
him as such, and therefore plaintiffs had no cause of 
action against him. Hollingsworth et al. v. Spaulding 
et al. Opinion by Lott, Ch. C. 

2. An administrator as such has no authority or 
control over the real estate of his intestate, and 
assumes no obligations in reference thereto, and owes 
no duty in regard to it to the heirs. Ib. 


AGREEMENT. 


Consideration.— This action was brought to recovera 
balance alleged to be due upon a parol contract. Plaintiff 
held a mortgage upon defendant’s farm, the balance 
thereof unpaid, not being yet due. Defendant desired 
to pay up the mortgage and plaintiff wished to keep the 
investment. Neither party knew the precise amount 
unpaid, defendant supposed it was about $900 and he 
offered $500 to plaintiff to cancel the mortgage, saying 








he would give that amount, more or less, because he 
wished to get it off his farm. Plaintiff accepted the 
offer, $250 was paid down, and defendant agreed to pay 
the balance in two or three days, and plaintiff upon the 
payment thereof was tocancel the mortgage. Defend- 
ant subsequently paid $30, but having discovered that 
there was then only $389.50 unpaid on the mortgage at 
date of agreement, refused to paymore. A proper satis- 
faction piece was executed and tendered by plaintiff 
and he demanded the balance of the $500, which defend- 
ant refused to pay him. Held, that the agreement was 
for a good consideration and was binding, and plaintiff 
was entitled to recover. Scott v. Frink. Opinion by 
Gray, C. 
ATTORNEY. 

This action was brought by plaintiff to recover for 
professional services rendered by himas attorney and 
counselor. Defendant T. alone defended. He and 
defendant M. were tenants in common of a farm on 
Staten Island, which was occupied by defendant W. as 
their tenant. W. in accordance with directions of M. 
moved a division fence between the farm and the ad- 
joining one, owned by one Winants, a few feet on the 
land claimed by the latter. Winants thereupon brought 
ejectment against defendant W.; the latter was direc- 
ted by M. to employ a lawyer to defend the action. 
He employed plaintiff. M. informed T. of the bringing 
of the action, and suggested that he should employ 
plaintiff. T. refused to employ him, or to sanction his 
employment. The ejectment suit was subsequently 
settled. Held, that T. was in no way responsible for 
the wrong committed by defendant W., and was not 
liable to plaintiff for defending the suit which grew 
out of it, and that the complaint, as to T., was right- 
fully dismissed. Bowman & Travis, impleaded, etc. 
Opinion by Gray, C. 

DEED. 

Mistake in description.—This action was brought to 
reform a deed executed by Benj. Whittaker, deceased, 
to plaintiff, by including therein a piece of land alleged 
to have been omitted by mistake. The grantor, defend- 
ant’s testator, was the owner of a large tract of land 
in Delaware county, bounded southerly by what was 
called the ‘“ Garlow line.’’ Desiring to divide the 
same between his three sons, B., J., and D., he 
employed McC., a surveyor, to divide the same, 
instructing him to include all the land to the “‘ Garlow 
line.”” McC. surveyed and divided the land, and each 
son took possession of the shares so allotted to him. 
The share of J. was supposed to adjoin the “ Garlow 
line,”’ and contained 202 acres. It was conveyed to the 
wife of J. by metes and bounds, and as containing 202 
acres more or less, no reference being made to the 
‘“*Garlow line.’’ She conveyed it to B., who conveyed it 
to the plaintiff by the same description. Upon a new 
survey about a year after, it was discovered that McC., 
instead of following the ‘‘ Garlow line,’”’ had by mis- 
take run upon another line nearly parallel, leaving 52 
acres of land between that and the ‘‘Garlow line.” 
Plaintiff claimed these 52 acres and asked to have the 
deed to him reformed so as to include it. The case 
was tried before a referee, who decided in favor of 
defendant. Held (Lott Ch. ©., and Gray, C., dis- 
senting), that the 52 acres were not divided and the 
title thereto remained in defendant's testator. That 
plaintiff contracted for and intended to purchase only 
the portion allotted to J. That although the line was 
supposed to run to the ‘“‘ Garlow line” by both parties, 
they, or at least the deceased, supposed that line and 
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McU.’s to be the same, and deceased did not know that 
he owned the extra 52 acres, and plaintiff had no equi- 
table right to this surplus. Whitaker v. Whilaker, Ex., 
etc., et al. Opinions by Earl, C., and Lott, Ch. C. 


EJECTMENT. 


1. Adverse possession : location of line fence. — Action 
of ejectment brought to recover possession of about 
six acres of land in Cayuga county. Both parties 
claimed title through L., the former owner. July 10, 
1824, L. conveyed a piece of land, embracing the land 
in suit, to P. by metesand bounds. P. took possession, 
and cleared a portion of it. March 19, 1852, through 
various mesne conveyances R. became vested with P.’s 
title. R. died in 1863, and his heirs at law succeeded 
to his title. Defendant claims title through a convey- 
ance from L. to B. in March, 1829, which also included 
the land in suit. Defendant became vested with this 
title in 1853. The deed from L. to B. was recorded in 
1829, and the deed from L. to P. was not recorded until 
1833. There was a dispute as to whether there had 
been any division fence between P. and B. Defendant 
claimed that there had been a brush fence, but this 
was denied on the part of the plaintiff. Evidence was 
given by defendant that a new line fence had been 
built on the line where the old fence stood, but the 
evidence was conflicting as to whether R. assented to 
the location so as to be estopped by it. The location 
was made by the son of B., the original grantee above 
named. Defendant took possession after the erection 
of the new fence, occupied and made improvements up 
to it. Defendant claimed title by adverse possession 
up to the fence. The court submitted to the jury the 
question as to the fact of the location of the line fence 
and the adverse possession, and they found for the 
plaintiff. The court charged that if the location made 
by B. was erroneous, and R. was ignorant of B.’s 
mistake, and of the subsequent improvements by 
defendant, then plaintiffs were not estopped. Held, 1. 
That P. having entered into possession under his deed, 
although his deed was not recorded, his title and that 
of his grantee was not impaired by the subsequent con- 
veyance, such possession being notice. 2. That the 
charge was correct and it was proper to submit to the 
jury the question of adverse possession. Raynor et al. 
v. Limerson. Opinion by Reynolds, C. 

EXECUTION —CHATTEL MORTGAGE. 


This was an action of replevin, brought to recover 
possession of a quantity of household furniture, and 
other personal property, formerly belonging to one 8S. 
Defendant claims to hold the property by virtue of two 
executions delivered to him as sheriff, on Saturday, May 
26, 1866; at 8 Pp. M., which were issued upon two state- 
ments for judgments by confession against S., with 
judgments indorsed thereon, which were at the same 
time filed in the county clerk’s office. Defendant 
during that evening assumed to levy the said execu- 
tions on the property in question taking the steps 
requisite to constitute a valid levy, but did not 
remove the property. At10P. M., of the same evening, 
S. executed to plaintiff a chattel mortgage on the same 
property, which was handed to the clerk (out of his 
office) to be filed. The clerk indorsed the same as filed 
May 26, 10 Pp. M., but did not take it to his office until 
Monday, May 28, at94.mM. The mortgage was given to 
secure an antecedent debt. Defendant afterward, and 
before the return day of the executions, advertised the 
property, but did not sell, and did not interfere with 
the same after the attempted levy, but claimed to hold 





it by virtue of the executions. After the return day, 
plaintiff demanded the property, but defendant re- 
fused to deliver it, or to relinquish his claim. Held, 
that the judgments and executions did not become 
operative, or of any legal effect until May 28, at 8 A. 
M., as the filing of the confessions and proceedings upon 
the previous Saturday evening, when, by law, the 
county clerk’s office was not open for business, was 
ineffectual to constitute valid judgments, and that the 
attempted levy by defendant on that evening did not 
vest him with any interest in, or give him any right of 
control over the property ; that plaintiff’s mortgage was 
void, as against the plaintiffs in said executions, as it 
was not filed when the lien of the executions attached ; 
but that defendant, by his omission to make an actual 
levy during the life of the executions, lost all right to 
interfere with, or exercise any control over the prop- 
erty after the return day, and that his refusal to re- 
linquish his dominion over it to the plaintiffs on 
demand made him liable. (Roth v. Wells, 29 N. Y. 471; 
Bond vy. Willett, 29 How. 47; 8. C., 81 N. Y. 102; and 
Lambert v. Paulding, 18 J. R. 311, distinguished and 
limited; Hathaway v. Howell.) Opinion by Lott, Ch. 
C., and Reynolds, C. 
INSURANCE. 

This was an action brought on a policy of fire insur- 
ance upon plaintiff’s stock of fancy goods, toys and 
other articles in his line of business in B., as a German 
jobber and importer. It was written in the policy that 
plaintiff was “ privileged to keep fire-crackers on sale.” 
The policy also provided that if the premises should be 
used for keeping therein goods denominated specially 
hazardous in the second class of hazards annexed, 
except as therein specially provided for, then so long 
as so used the policy to be of no effect. In the class 
referred to were ‘ fireworks,’’ and it was stated that 
insurance thereon added 50 cents per $100 to the rate. 
Plaintiff kept fireworks and by their accidental igni- 
tion a loss happened. Held, that, if, as a matter of 
fact, the keeping of fireworks was in the line of plain- 
tiff’s business, they were embraced in the description 
of the property, and were covered by the policy, that it 
was proper therefore to receive evidence that fireworks 
were usually kept in B. by persons in the same line 
of business as plaintiff, but the opinions of witnesses 
as to whether fireworks were a part of the line of the 
German jobbers and importers’ business were properly 
excluded, as the question was not one to be answered 
by the opinions of experts, but by an investigation of 
facts, and that a verdict for plaintiff was conclusive as 
to the facts. Also held, that the court properly refused 
to charge the jury that they might consider the rate of 
premium paid as bearing upon the question whether 
fireworks were intended to beinsured. Steinbach v. 
La Fayette Fire Ins. Co. Opinion by Reynolds and 
Johnson, CC. 

NEGLIGENCE. 

Contributory: injury at railroal crossing. —This 
action was brought to recover damages for injuries 
received by plaintiff's intestate, in consequence of 
being thrown from a carriage which was struck by an 
engine of defendant at a highway crossing on defend- 
ant’s road at Suspension Bridge. There was no sign at 
the crossing, and the evidence tended to show that 
neither the bell was rung nor the whistle blown. The 
only question on appeal was as to contributory negli- 
gence. Plaintiff's intestate was riding in a covered 
carriage with another person who was driving at the 
place of the accident; the track crosses the road at an 
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acute angle, the train and carriage were going in 
nearly the same direction. The person driving the 
carriage testified substantially, that he and plaintiff 
resided within a few miles of the place where the acci- 
dent happened, that on the same day he had passed 
over the crossing, and had crossed it at different times 
within the year, that “he knew there were railroads 
all about the Suspension Bridge,’’ and that he was 
near railroads. He had never noticed particularly 
about the track and did not know that there was a 
crossing at that place, he knew there was a railroad 
from Lewiston to the Falls but did not know just 
where the crossing was or how near he was to it; he 
was driving about eight miles per hour, was not think- 
ing of the railroad at all; he heard a rumbling sound, 
didn’t know whether it was the Falls, or what it was, 
he looked around but saw nothing, just then he saw 
the track within ten feet of him; he slapped the 
horse with his reins; they started at a gallop and 
crossed the track ; the engine struck the rear of the car- 
riage and dashed it to pieces, that was the first he knew 
of the train being near. He could not see the track 
from the left, whence the train was approaching, and 
was so near the track when he saw it, that he could not 
stop before crossing. Held (Earl, C., dissenting), that 
with the knowledge of the proximity of the railroads, 
the approaching the track under the circumstances 
with the top of the carriage up, and driving fast with- 
out any precautions or thought of the railroad was 
contributory negligence. and plaintiff was not entitled 
to recover. McCall, adm’s, etc., v. N. Y.C. R. R. Co. 


Opinions by Lott, Ch. C., and Earl, C. 


SALE. 

Conditional sale; title. — This action was brought to 
recover possession of a piano, which plaintiff had con- 
tracted to sell to H. for $50 cash and his note for $350, 
H. to have possession, but the title to remain in plain- 
tiff until the purchase-money was paid. H. paid the 
$50, gave his note for $350, but failed to pay it. He 
subsequently pledged the piano to defendant to secure 
the payment of #42. Defendant refused to deliver up 
the piano on demand from plaintiff, claiming to own it. 
Held, that defendant having claimed to own the piano 
was estopped in this action from setting up her lien 
thereon. That on the authority of Ballard v. Burgett 
(40 N. Y. 314), the title to the piano remained in plain- 
tiff, and that a purchaser in good faith, and for value 
from H., could obtain no title as against plaintiff. 
Maynard v. Anderson. Opinion by Johnson, C. 


—-- o>o  — —— 
FRAUDULENT STATEMENT OF VALUE. 
NEW YORK COURT OF APPEALS. 


ELLIs, appellant, v. ANDREWS. 


A false statement of the value of property made by a ven- 
dor while negotiating asale thereof, and for the purpose 
of obtaining a higher price than he knew it was worth, 
does not give the purchaser who has purchased, relying 
thereon, a cause of action for the deceit. 

This is an appeal from a judgment, made by the 
General Term in the Third Department, directing 
judgment for the defendant on the dismissal of the 
eomplaint at the Circuit. The complaint was as fol- 
lows: 

The above-named plaintiff complains against the 
above-named defendant, and avers that on or about 
May 1, 1866, said defendant fraudulently stated in sub- 
stance to said plaintiff, that the stock of the Congress 
and Empire Spring Company was worth at least eighty 





per cent upon the par value thereof, which statement 
said plaintiff then and there believed to be true, and, 
relying thereupon, purchased from the said defendant 
$25,000 of said stock, and paid therefor $20,000 in cash, 
or its equivalent; whereas, in truth and in fact, the 
said stock was not then worth over forty per cent, and 
which fact was then well known to said defendant, 
whereby the said plaintiff sustained damages to the 
amount of $10,000. 

Wherefore, the said plaintiff demands judgment 
against said defendant for said sum of $10,000, with 
interest from the said Ist day of May, 1866, besides 
costs. 


E. F. Bullard, for appellant. 
Esek Cowen, for respondent. 


GROVER, J. The Code, sec. 248, in effect provides that 
the objections to the jurisdiction of the court, and 
that the complaint does not state facts sufficient 
to constitute a cause of action are not waived bya 
failure to interpose them by demurrers or answers. 
The latter objection, therefore, was properly raised by 
the respondent upon the trial. 

In an action to recover damages claimed to have 
been sustained by the fraudulent representations of 
the defendant, the complaint must set out the repre- 
sentations relied upon. Gray v. Palmer, 2 Rob. 500, 
aflirmed in 41 N. Y. 620, where it is erroneously said 
to have been reported in 2d Barbour. The court hav- 
ing dismissed the complaint upon the ground that it 
did not contain facts sufficient to constitute a cause of 
action, the only question is whether it did contain 
such facts. The complaint is very brief, and in sub- 
stance, avers that the defendant fraudulently stated 
to the plaintiff that the stocks of the Congress and 
Empire Spring Co., was worth at least eighty per cent 
upon the par value thereof, which statement the plain- 
tiff believed to be true, and relying thereupon pur- 
chased from the defendants twenty-five thousand 
dollars of said stocks and paid therefor twenty thou- 
sands dollars ir cash; whereas the stocks was not then 
in fact worth over forty per cent, which fact was then 
well-known to the defendants, whereby the plaintiff 
sustained damages, etc. The assertion by the defend- 
ants that the stock was worth eighty per cent of its par 
value cannot I think, be regarded as the expression of 
an opinion as to its value, for the reason that it is aver- 
red that it was fraudulently made, and that they then 
knew that it was not worth more than forty per cent. 
I think it must be regarded as a false statement of the 
value, made for the purpose of obtaining a higher price 
for the stock than they knew it was worth. The ques- 
tion then is whether such a statement so made by the 
vendor of property while negotiating the sale gives the 
purchaser, who has contracted relying thereon, a cause 
of action for the deceit. This precise question arose 
in Harvey v. Young, Yelverton’s Reports, 21, in the 
time of Queen Elizabeth. In that case the plaintiff 
alleged that the defendant informed him thata certain 
term of years which he proposed to sell to him was 
worth one hundred and fifty pounds, when in fact it 
was worth but one hundred, and after verdict for the 
plaintiff in an action for the deceit the judgment was 
arrested upon the ground that it was the plaintiff’s 
folly to give credit to such assertion. This case was 
recognized as sound law in Ekins v. Tresham, 1 Lev. 
102, although it was held in the latter case that an 
action would lie for a fraudulent representation by the 
vendor that the premises were leased at a greater than 
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the actual rent. The distinction isobvious. Uponthe 
question of value the purchaser must rely upon his own 
judgment, and it is his folly to rely upon the repre- 
sentations of the vendor in that respect, but in regard 
to any extrinsic fact affecting the quality or value of 
the subject of the contract he may rely upon the 
assurances of the vendor, and if he does so rely, and the 
assurances are fraudulently made to induce him to 
make the contract, he may have an action for the 
injury sustained. The doctrine thus settled has rarely 
since been questioned, which accounts for the very few 
cases found in the books discussing the point. In Van 
Epps v. Harrison, 5 Hill, 63, it is stated as undoubted 
law that an action will not lie by a purchaser against 
a vendor upon false and fraudulent statements of the 
value of the property sold, made while negotiating the 
sale. This was concurred in by the entire court. 
Bronson, J., was of opinion that the action would not 
lie upon a false and fraudulent statement so made as 
to the price which the vendor had paid for the property, 
but the majority of the court held that an action 
would lie for the latter. The cases bearing upon the 
question were cited and commented upon by Bronson, 
J., and a repetition is unnecessary. 

Had the complaint stated that the defendants upon 
the sale made false and fraudulent statements to the 
plaintiff in relation to the property owned by the cor- 
poration, its business, pecuniary condition, the price at 
which its stock was selling in the market, or any other 
fact affecting its value with intent to deceive and 
defraud her, that she in reliance thereon had made the 
purchase, and been thereby injured, it would have 
shown a good cause of action. Hubbell v. Meigs, 50 N. 
Y. 480. 

As tosuch matters, a purchaser has a right to rely 
upon the statements of the vendor, but not upon his 
mere statements of the value. As to the latter, he 
must rely upon his own judgment, and if not suffi- 
ciently informed, must seek further information. The 
complaint in this case fails to show a cause of action, 
and was therefore rightly dismissed. 

Church, C. J., dissented. 


a 
BOOK NOTICES. 


A Selection of Legal Maxims, Classified and Illustrated. 
By Herbert Brown, LL. D., of the Inner Temple, etc., 
Seventh American from the fifth London Edition, 
with references to American Cases. Philadelphia: 
T. & J. W. Johnson & Co., 1874. 

In no other science do maxims hold so important a 
place as in the Legal. Most of the fundamental princi- 
ples and great truths of the law have been embodied 
in terse and apposite language, and, in that form, have 
been established and sanctioned by the wisdom and 
experience of ages, and are constantly applied in the 
administration of justice. Mr. Preston was of the 
opinion that a legal education should be founded ona 
course of study beginning with the Book of Maxims, 
and Dr. Warren, who has been long recognized as an 
authority on such subjects, spoke as follows of legal 
maxims: ‘These maxims are of great value, not 
merely to the speculative jurist, but to the practi- 
tioner. Inthe investigation of legal questions, involv- 
ing great nicety and obscure and perplexing details, 
it continually happens, that a single legal maxim solves 
the whole difficulty and enables the lawyer to system- 
atize and arrange conflicting principles, and appar- 
ently, inextricable involutions of facts.” 

A simple knowledge of maxims--the ability to 





repeat them by rote — is not likely, however, to prove 
very valuable. Legal maxims, like all general principles, 
are only of great utility when they are known accu- 
rately and intimately —their practical applications 
and limitations. The maxims “There is no wrong 
without a remedy,” and ‘ Ignorance of the law does 
not excuse,’’ embody fundamental legal principles, but 
of and in themselves are likely to prove of little service 
to either the student or the practitioner; but studied 
carefully in the light of the adjudications they become 
invaluable aids. 

To facilitate such a study, to enable the student and 
lawyer to obtain an intimate acquaintance with legal 
maxims, is the object of Mr. Broom’s book. He says, 
in his preface, ‘‘ In the present work I have endeavored 
not only to point out the most important legal maxims, 
but also to explain and illustrate their meaning; to 
show the various exceptions to the rules which they 
enunciate, and the qualifications which must be borne 
in mind when they are applied.”” The high rank which 
the work holds among legal text-books, and the favor 
with which it has been received in the two countries 
are sufficient evidence of the success with which the 
author has accomplished his endeavor. 

There is a notion prevalent in some quarters that 
this work and works like it are intended solely for 
students. Such a notion is entirely erroneous. Itisa 
book for lawyers in active practice as well as for 
students, and no lawyer is likely ever to get beyond its 
need. If lawyers would more frequently resort to such 
works, — to the general principles of jurisprudence — 
the law would become to them more really a science in 
fact as well as in name. 

The English edition, from which this is taken, was 
published under Mr. Broom’s supervision in 1870. The 
American editor, if there was one, has not improved 
on the work as Mr. Broom left it. The references to 
American cases are few and far between. 

The book is admirably printed and bound. 


Reports of the Life and Accident Insurance Cases, deter- 
mined in the Courts of America, England, Ireland, Scot- 
land and Canada, down to January, 1874, with Notes and 
References, by Melville M. Bigelow. New York: Hurd 
& Houghton, 1874. 

We have heretofore expressed our favorable opinion 
of this series of reports, and subsequent use and exam- 
ination has confirmed us in that opinion. Mr. Bigelow 
has done his work in a very careful and intelligent 
manner. Some of his notes are of exceeding value. 

The present volume purports to contain the cases 
decided since January, 1872, and also all the Scotch 
and Canadian cases of general interest, and such of 
the English and Irish cases as were not published in 
the second volume. The volume does not, however, 
include all the decisions down to 1874, as is stated on 
the title page. For instance, the very elaborate decis- 
sion of Judge Emmons in the United States Circuit 
Court, at Memphis, in the case of Tait v. The New 
York Life Insurance Co., decided early in 1873, is not 
included, nor is a very well considered case in the 
General Term of the St. Louis Circut Court (Smith v. 
Charter Oak Life Insurance Co.), decided in January, 
1873. Both cases discussed the effect of the war on life 
insurance. 


The valuable law library which the late Judge But- 
ler, formerly Chief Justice of the Supreme Court of 
Connecticut, bequeathed to the Fairfield county (Ct.) 
bar, has been received at the library rooms. 
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CORRESPONDENCE. 


THE Oapes CASE. 
Los ANGELES, March 10, 1874. 
Editor of Albany Law Journal: 

The article in the Los Angeles Express on the 
*“Oades Case,” copied in your journal (page 5, this 
vol.) was a tropical production of a clever Los Angeles 
lawyer, who conscientiously believed that codes could 
never be made unless he should be one of the commis- 
sioners. 

The article contained a little fact and much fiction. 
The letter accompanying it represented to have come 
from one of the commissioners, of course is a pure 
fabrication, the fruit of the clever author's versatile 
genius. It has been the cause of merriment here, and 
of anger in San Barnardino; also the cause of a serious 
letter in your journal, page 25, this vol., from the Hon. 
Austin Abbott, upon the law point, as it seemed to in- 
volve the work of the New York Commission. 

Cau. Ex., CopE COMMISSIONER. 


——————<——_—_—_— 
COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
Court of Appeals, on Tuesday, the 14th inst. : 

Judgments affirmed, with costs — Keep v. Kaufman ; 
Cone v. Purcell; the Second National Bank v. Poucher; 
Bahrenburgh v. The Brooklyn City, Hunter’s Point 
and Prospect Park R. R. Co.; Fowler v. Gale; Red- 
field v. The Holland Purchase Insurance Co. —— Judg- 
ments reversed and new trials granted, with costs to 
abide event — Peasant v. Pickersgill ; Green v. Disbrow ; 
Murray v. Harway. —— Order affirmed, with costs — 
Sanford v. White. —— Appeals dismissed, with costs — 
Fallon v. The Brooklyn City, Hunter’s Point and 
Prospect Park R. R. Co. —— Motiou granted, without 
costs—Lumbard v. The Syracuse, Binghamton and 
New York Railroad Company. 


—_——< 


ENGLISH NOTES. 


The famous Morduant case is not yet extinct. ——The 
office of Solicitor-General, rendered vacant by the 
resignation of Sir John Karslake, has been tendered 
to John Walter Huddleston, Q. C., but he has declined 
it.—— Mr. Justice Honyman of the Court of Common 
Pleas, who has been quite ill for some time past, is 
recovering, and will, it is expected, be able to resume 
his duties at an early day.— It is reported that the 
members of the Oxford circuit, when assembled at 
Gloucester, will consider a motion having reference to 
the manner in which Dr. Kenealey conducted the 
defense in the case of Regina vy. Castro.— During Mr. 
Gladstone’s administration, twenty-seven barons were 
created, of which number six were lawyers.—— Sir 
John Duke Coleridge will shortly retire from the direc- 
tion of the Law Revisionary Interest Society.—— An 
election to fill two scholarships of International Law 
in the University of Cambridge will be held on the 
13th of June.—— A resolution has been introduced in 
the House of Commons, which declares that, as Great 
Britain was adjudicated to be in the wrong in permit- 
ting the escape of the Alabama, and compensated 
Americans who suffered by the depredations of that 
vessel, British subjects who suffered similarly ought 
also to receive compensation.— Captain Brown and 





Jean Luie, witnesses for the Tichborne claimant, have 
been found guilty of perjury, and been sentenced to 
five and seven years penal servitude, respectively.—— 
The London Gazette publishes the draft of a treaty 
between the Queen and the Emperor of Austria, for 
the extradition of fugitive criminals.—— The govern- 
ment has appointed the Lord Chief Justice of Eng- 
land, Lord Hinmarleigh, Mr. Bouverie, M. P., Right 
Hon. Russell Gurney, Sir M. Smith, Mr. Roebuck, M. 
P., Mr. T. Hughes, Mr. Goldney, M. P., and Mr. Me- 
Donald, M. P., a royal commission to inquire into the 
operation of the masters and servants’ act, and the law 
of conspiracy in relation to contracts. 


echaniierrme 
LEGAL NEWS. 


The graduating class of the law department of the 
University of Michigan, numbered one hundred and 
twenty-six persons. 


A memoir of the late Hon. Abram J. Walker, form- 
erly a Justice of the Supreme Court of Alabama, will 
be published in the forthcoming volume of Alabama 
reports. 


Mr. Justice Strong, of the United States Supreme 
Court, presided at the annual meeting of the Friends’ 
(Quakers) Tract Society, which took place in Washing- 
ton last week. 


U. 8S. District Attorney Carey, of Utah, and an 
attorney named Merritt; were before the House Judi- 
ciary Committee on the 10th inst., and made argu- 
ments in favor of the bill in relation to the courts 
and judicial officers in the Territory of Utah. The 
effect of the proposed bill is to transfer the selection of 
juries, which have claimed to have been appointed by 
Mormon judicial officials, to United States officers. 
The Committee have come to no conclusion on the 
subject, and will probably hear further arguments. 


Shortly after the death of Chief Justice Taney, 
President Lincoln sent the following communication 
to Mr. Sumner: 

The vacant chief-justiceship is placed at your dis- 
posal. . LINCOLN. 

Mr. Sumner declined the honor, saying toa friend at 
the time: 

There was a time when this office would have been 
the realized dream of my youth; but now it must not, 
it cannot be. The breach between Mr. Chase and the 
president is growing wider and wider, and this will 
close it. No personal sacrifice is too great, nor can any 
thing tempt me to desert my post. The republican 
party must remain intact until its mission is fulfilled. 


—_—_—____—_— 


Every lawyer must feel deep concern for the fate 
which has befallen Mr. Jeremiah Smith, who has just 
resigned the position of justice in the Supreme Court 
of New Hampshire, as recounted by Mr. J. M. Shirley, 
State reporter, in a letter to an American contempo- 
rary. lt appears that Mr. Smith ‘‘ came to the bench 
with an excellent constitution, with great capacity for 
labor, and has always been a most careful and exem- 
plary man in all his habits.’”” But unfortunately an 
ailment, unknown to the doctors, seized him, under 
which it seems but too likely that he will succumb. 
** He dripped law as he walked and talked. Few of us,”’ 
continues Mr. Shirley, “‘have any hope that he can 
live long.” — Law Journal. 
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SOME RECENT DECISIONS. 


TENTH AMERICAN REPORTS. 


The tenth volume of the American Reports, just 
issued, contains many interesting and important 
decisions of the courts of California, Indiana, Min- 
nesota, New Jersey, New York, Ohio, and Pennsyl- 
vania. Notes of afew of them may be of value to 
the profession : 

Post v. Russell, 36 Ind. 60, decides that a director 
of a.corporation cannot become a contractor with the 
company, nor have any pecuniary interest in a con- 
tract between the company and a third person. This 
isan eminently moral decision. It is put on the 
ground that a corporate body can act only by agents ; 
it is the duty of those agents to act so as to promote 
the interest of the corporation; these duties are 
fiduciary ; and no one holding such relations may 
enter into engagements in which he has or can have 
personal interests which conflict or may conflict with 
the interest of his principal. No question is allowed 
io be raised as to the fairness or unfairness of a con- 
tract so entered into. 

State v. Gibson, 36 Ind. 389, decides that the stat- 
ute of Indiana, making inter-marriage between white 
persons and negroes felonious, is not abrogated by the 
Federal civil rights bill or the fourteenth amendment 
of the Federal constitution. The ground of the 
decision seems to be that, so long as the State treats 
her white citizens as badly as she does the colored, 
the latter have no cause for complaint. It is only 
unequal laws that the negro can find fault with, We 
shall reserve further comment on this case for a sepa- 
rate article. 

Holler v. State, 37 Ind. 57, holds that on the trial 
of an indictment for murder, where the defense is that 
the prisoner acted in self-defense, evidence of threats 
made by the deceased against the prisoner is admissi- 
ble, even though such threats were unknown to the 
prisoner at the time of the homicide. The same 
principle was decided in the famous case of Peo- 
ple v. Stokes, for the murder of James Fisk, in this 
State. The ground of the admission is, that such 
threats are indicative of a purpose to do bodily harm, 
and are consistent with the idea that the deceased 
may have endeavored to carry his purpose into execu- 
tion. 

The Michigan Southern, etc., R. R. Co. v. Heaton, 37 
Ind. 448, holds that a common carrier cannot by con- 





tract relieve himself from liability for the loss of goods 
delivered to him for transportation, where his own 
negligence has occasioned or contributed to the loss. 
This is in harmony with the recent decision of the 
United States Supreme Court in N. Y. Central, etc., 
R. R. Co. v. Lockwood, which was the case of a 
drover'’s pass, and in conflict with the rule as re- 
peatedly announced by our Court of Appeals in 
regard to drovers’ passes. Our courts, however, have 
held the Indiana doctrine in respect to goods, as in 
Steinweg v. Erie Railway Co., 43 N. Y. 123, and the 
United States Supreme Court declares that the rule 
should apply with special force to carriers of pas 
sengers. ” 

In The Jeffersonville Railroad Co. v. Rogers, 38 Ind. 
116, it was held that if a railroad conductor, in dis- 
charge of his supposed duty, wrongfully ejects a pas- 
senger from a car, exemplary damages may be justi- 
fied if the jury find that the act was done “in the 
spirit of oppressive malice or wantonness;” a doc- 
trine not sustained in our State, but which ought to 
be. 

The Pittsburgh, etc., Railway Company v. Ruby, 38 
Ind. 294, decides that in an action by a servant against 
the master, to recover compensation for injuries 
occasioned by the negligence of a co-servant, evidence 
of particular acts of carelessness and negligence on 
the part of the co-servant was admissible, to show 
that the master had retained the co-servant after he 
knew or ought to have known that he was careless 
and negligent. 

In Marshall v. Roberts, 18 Minn. 405, it was held that 
a grantee under an unrecorded quit-claim deed 
acquires title as against a grantee under a subsequent 
recorded quit-claim deed. This is based upon a 
peculiarity of the Minnesota statutes, and cannot 
obtain in this State. 

In Webber v. The Morris, etc., R. R. Co., 35 N. J. 
409, it was held that where the plaintiff’s buildings 
had been burned by the negligence of the defendant, 
he could recover their entire value, notwithstanding 
he had already received from an insurer the amount 
of an insurance thereon. Of course the plaintiff will 
be liable to the insurer in an action for re-imbursement. 
It is said the law frowns on circuity of action. This 
doctrine is hardly consistent with that principle. 

In Chaddock v. Vanness, 35 N. J. 517, it is held 
that the signature of a third person on the back of a 
negotiable promissory note, before its indorsement by 
the payee, creates in itself no implied or commercial 
contract whatever, but the liability of such third per- 
son will be that of a second indorser or surety, 
according to the intention with which he became a 
party to the note, and parol evidence is competent to 
explain the intention. This is contrary to the law of 
our State, where, if the note were negotiable in form, 
the liability would be that of indorser, and if not 
negotiable, of maker or guarantor. (See reporter’s 
note, Cromwell v, Hewitt, 40 N. Y. 494.) The New 
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York rule seems to us decidedly the more reasonable. 
It is rather forced tosay that a person meant nothing, 
when he writes his name on the back of a promissory 
note, but’yet you may show by parol what he did 
mean. The more natural and reasonable rule seems 
to be that his liability shall be construed, as to bona 
fide holders, in the case of negotiable paper, as if the 
paper were indorsed by the payee when it came to 
his hands. 

In Laverone v. Mangianti, 41 Cal. 138, it is decided 
that the owner of a ferocious dog, knowing its vicious 
propensities, keeps it at his own risk, and is responsi- 
ble for injuries inflicted by it. The reporter gives a 
learned note, to which we would add the case of 
Dickson v. McCoy, 39 N. Y. 401, where it was held 
that it is such negligence for an owner of a horse to 
turn him loose, and unattended to go from the stable 
into the street of a city, as renders the owner liable 
for an injury inflicted by a kick of the horse on a 
person, although it was not the result of viciousness 
but only of playfulness, provided the owner knew of 
the propensity of the horse to run and kick on 
such oceasions. We are not a little amused at the 
nature of the cases given from the California Reports. 
They are quite characteristic of a new and mining 
country. A deed with the grantee’s name in blank; 
a forged deed; conversion of mining stock; diversion 
of percolating waters; these are some of the subjects. 

We must not omit the case of People v. Harrington, 
42 Cal. 165, which decides that a prisoner pleading 
not guilty is entitled to appear in court, free from all 
manner of shackles and bonds, unless there is danger 
of his escape. A most humane principle, and one of 
the few points in which the common law treated a 
prisoner like a human being, and not like a wild 
beast. This principle is especially important in com- 
munities, where, as in California, the prisoner is a 
competent witness on his own behalf. 

The case of Fairbanks v. Kerr, 70 Penn. St. 86, a most 
novel case, we have sufficiently commented on in our 
last number, in an article on “ Religious Restraint of 
Trade.” The defendant mounted a pile of stones to 
make a speech ; a crowd gathered about him, some of 
whom got upon the stones and broke them. It was 
held that whether the defendant’s act was the proxi- 
mate cause of the injury was a question for the jury. 

Huckenstine’s Appeal, 70 Penn. St. 102, we have no- 
ticed in 9 A. L. J. 55. It decides that brick burning, 
being a useful and necessary employment, will not be 
restrained by injunction, when carried on in the out- 
skirts of a city, because it occasions some discomfort, 
or even injury to those residing in the vicinity. This 
is contrary to the law of every other community, so 
far as we know, and can only be explained on the 
ground of the peculiar tenderness entertained by 
Pennsylvania toward manufactures of iron and the 
like, and the presumption that her citizens have be- 
come well accustomed to smoke, smudge and stinks. 

Champion v. Gordon, 70 Penn. St. 474, holds that 








days of grace are not allowed on a check payable at a 
future specified day. This point, long mooted and 
variously decided, had been settled in the same way 
in our State, by express statute. 

Moore v. Webber, 71 Penn. St. 429, is a decidedly novel 
case. A lease embraced a building, built of wood, 
the sides being only lathed and plastered; alongside 
of it was a brick building built entirely on another 
lot, owned by another person ; the latter removed the 
brick building, leaving the wooden building unpro- 
tected from the weather on that side, in consequence 
of which the lessee’s goods and stock in trade were 
injured ; held, that the tenant had no right of action 
against the landlord for permitting the brick building 
to be torn down. This is carrying the doctrine of 
caveat emptor to an extreme. Although, undoubted- 
ly, the present law, we venture to predict that it will 
at some time be modified. 

Dietrich v. Penna. R. R. Co., 71 Penn. St. 432, we 
have referred to in 9A. L. J. 85. The plaintiff, on the 
11th March, purchased a “ drovers’ ticket ” for passage 
on defendants’ railroad, at a reduced price, the ticket 
stating that it was good only in his hands, for one 
seat, from Philadelphia to Pittsburgh, and only until 
March 16. He traveled as far as L. on the train, when 
he left and remained over night, and taking the train 
again next day, his ticket was refused, on the ground 
that he had stopped over without permission, and he 
refusing to pay his fare, he was ejected. Held, that 
the ejection was lawful. 

Newcomb v. Cincinnati Insurance Co., 22 Ohio St. 
382, fitly supplements Webber v. Morris, etc., R. R. Co., 
mentioned above. It holds that where a loss partly 
covered by insurance is caused by a wrong-doer, the 
insurer, after paying the insurance, is, in a proper case, 
entitled to be subrogated to that extent to the right 
of the assured against the wrong-doer; if the assured 
sustains a loss beyond the amount of the insurance, 
he may maintain an action therefor against the wrong- 
doer; and, if in such action there comes into his 
hands any sum for which he ought to account to the 
insurer, re-imbursement will, to that extent, be com- 
pelled in an action by the latter. 

The First National Bank of Columbus v. Garling- 
house, 22 Ohio St. 492, holds that national banks organ- 
ized under the act of congress are not subject to the 
usury laws of the States where they are situated. 
This is in direct conflict with First National Bank of 
Whitehall v. Lamb, 50 N. Y. 95, also reported in the 
volume under review. 

The cases from the New York Reports, covering 
350 pages, embrace many of vast importance and in- 
terest, but we have space to refer to only a few of the 
most striking. 

Malloney v. Horan, 49 N. Y. 111, holds that dower 
is not barred by the wife’s having joined the husband 
in a deed, subsequently set aside as fraudulent and 
void as against creditors. 

Cosgrove v. Ogden, 49 N. Y. 455, holds that if a 
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servant, while engaged in the prosecution of the mas- 
ter’s business, deviates from his instructions as to the 
manner of doing it, the master is still liable for the 
servant's acts. 

In Walls v. Bailey, 49 N. Y. 464, an action on a 
contract to do the plastering work of defendant’s 
house, at Buffalo, at a certain price per square yard, 
evidence was held admissible of the custom of plas- 
terers at Buffalo, to charge for the full surface of the 
walls, without deductions for doors, windows, etc., 
and that such custom was reasonable. 

Laning v. N. ¥. Cent. R. R. Co., 49 N. Y. 524, holds 
that where defendant employed a competent agent to 
engage men for its service, and the agent hired a 
competent and skillful foreman, who “subsequently 
acquired a habit of intoxication, which habit was 
known to the hiring agent and the plaintiff, and the 
foreman, while intoxicated, employed two incompetent 
men to erect a scaffold, which they did so unskillfully 
that it broke and injured the plaintiff, who was an 
employee of defendant, and at work on the scaffold; 
the defendant was chargeable with the negligence of 
its hiring agent, in retaining the foreman in its em- 
ploy, after knowledge of his bad habit, and that it was 
a question for the jury whether the defendant was 
guilty of contributory negligence in remaining in its 
service after learning of the foreman’s bad habit. We 
have dwelt on this case in 9 A. L, J. 165. 

Doubleday v. Kress, 50 N. Y. 410, holds that where 
the payee of a negotiable promissory note delivered 
it unindorsed to an agent to receive the interest and 
take a new note in renewal, with an indorser, and 
the maker paid both principal and interest to the 
agent, who absconded with the money, the payee 
might still maintain an action against the maker for 
the recovery of the principal. 

Cohen v. N. Y. Mutual Life Insurance Co., 50 N.Y. 
610, decides that a contract of life insurance between 
citizens of different States, is not dissolved by war 
between the States, and that the remedy, suspended 
py the war, revives with the return of peace. 

Belger v. Dinsmore, 51 N. Y. 166, decides that where 
plaintiff delivered to defendant a trunk for transporta- 
tion, and received a receipt providing that $50 was 
agreed upon as the limit of recovery in case of loss, 
the presumption was that the plaintift was acquainted 
with the tenor of the receipt, and that by accepting 
it he became bound by the contract. 

Newman vy. Alvord, 51 N. Y. 189, was an action to 
restrain the defendant from using the word “ Akron” 
in the manufacture and sale of cement. The plain- 
tiff manufactured cement at Akron, which he labeled 
and sold as ‘“ Akron cement,” and for which he had 
acquired a good reputation. The defendant manu- 
factured cement at Syracuse, and labeled and called 
it “ Akron cement.” This conduct was restrained. 
The court conceded defendant's right to carry on the 
manufacture of cement at Akron and call it “ Akron 
cement.” 





Losee v. Buchanan, 51 N. Y. 476, holds that where 
the owner of a steam boiler, who operates the same 
in his business on his own premises, in such manner 
that it is not a nuisance, is not liable for damages 
done to a neighbor’s property by its explosion, with- 
out proof of fault or negligence on the owner's part, 
but he is liable for any defects in the manufacture of 
the boiler that were or ought to have been known to 
him, and for negligence in its management. And Losee 
v. Clute holds that the manufacturer of a steam boiler is 
answerable only to his employer for any want of care 
or skill in its construction. 

Getty v. Binsse, 49 N. Y. 385, holds that on the 
death of one of the makers of a joint promissory note, 
who signed as surety only, and was not liable for the 
debt irrespective of the joint obligation, his estate is 
absolutely discharged both in law and in equity. 
This, however, must be understood as applying only 
as between sureties and obligee. A surviving surety, 
having paid the obligation, may enforce contribution 
against the heirs of the deceased surety. 

There are many other cases in this volume as well 
worth special notice as the foregoing. It would be 
difficult to find in all legal literature another vol- 
ume of reports containing an equal number of 
decisions of similar interest and novelty, treating of 
such a variety of questions, and involving matters 
of such magnitude and moment. Seven different 
States are represented, and fifteen different volumes 
of reports are drawn upon, two of California, three - 
of Indiana, three of Minnesota, one of New Jersey, 
three of New York, one of Ohio, and two of Penn- 
slyvania. Of Indiana and Pennsylvania, the decis- 
ions are brought down to May,1872; of Minnesota and 
California, to January, 1872; of New Jersey, to Feb- 
ruary, 1872; of New York, to March, 1873; of Ohio, 
to December, 1872. The volume comprises pages 
XXIV and 818, the index covering 34 pages, and 
the table of cases cited XVI pages. The decisions 
reported, number one hundred and twenty-two, and of 
these twenty-five are annotated by the reporter, some 
of them in an extended, and all in a learned and 
accurate manner. This feature of annotation is one 
which the editor is developing more and more in each 
successive volume, and is of infinite value to the pro- 
fession. From the mere character of the materials 
which compose it, this series must prove the most 
interesting and valuable of contemporary reports, 
and the reporter is ambitious of giving it a distin- 
guishing and permanent value by means of editorial 
labors. 


> 
a 





A few weeks ago there was found among some papers 
belonging to a resident of Duxbury, Mass., some of the 
old records of the town, dating back to the year 1657-8, 
at the time Alexander Standish, son of Miles Standish, 
was town-clerk, and before the old Standish house was 
burned. Also records of 1665, after the old records 
were burned. The records are in good state of pres- 
ervation, and can be readily deciphered. 
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CURRENT TOPICS. 


A meeting in the interests of international arbitra- 
tion, and the codification of international law, was 
held in the Court of Appeals chamber, in this city, on 
Friday week. The Rev. Dr. Miles, whose correspond- 
ence on the subject with European jurists, we pub- 
lished last summer, addressed the meeting at length, 
giving a history of the movement in favor of arbitra- 
tion and codification, and the progress which has been 
thus far made. At the conclusion of Dr. Miles’ re- 
marks, Chief Judge Church presented a series of reso- 
lutions, expressing gratification at the prospects of the 
movement, and indorsing the declaration adopted at 
the Brussels conference, on motion of Hon. Montague 
Bernard, which is as follows: 

This conference declares that it regards arbitration 
as a means essentially just and reasonable, and even 
obligatory on nations, of terminating international dif- 
ferences, which cannot be settled by negotiation. It 
abstains from affirming that in all cases, without ex- 
ception, this mode of solution is applicable; but it be- 
lieves that the exceptions are rare; and it is convinced 
that no difference ought to be considered insoluble, 
until after a clear statement of complaints, a reason- 
able delay, and the exhaustion of all pacific methods of 
accommodation. 


No decisions of much general interest have been 
made by the United States Supreme Court during 
the week. The most important question was that de- 
cided in United States v. Herron, that a discharge 
under the bankrupt act does not bar a debt due the 
United States. The decision of the Supreme Court 
of Missouri, in Pacific Railroad Co. v. Maguire, 51 
Mo. 142, was reversed. The question was, whether 
a certain ordinance of the State relative to the 
Pacific railroad amounted to a contract, so as to ex- 
empt the company from taxation imposed upon it by 
a subsequent ordinance. The State Supreme Court 
held that it did not, but the United States Supreme 
Court held otherwise. 


The legal profession of Chicago have organized a 
Bar Association “to maintain the honor and dignity 
of the profession of the law, to cultivate social inter- 
course among its members, and to increase its useful- 
ness in promoting the due administration of justice.” 
The manner of reaching these desirable ends, the 
address of the committee states, has not yet been 
fully developed, but no doubt is entertained of the 
accomplishment of much that is proposed. That such 
associations have a powerful influence in maintaining 
the traditions and influence of the profession and the 
judiciary, and in reforming jurisprudence is beyond 
question, and the wonder is that so few bars enter 
into such combinations. We hope to see the time 
when all the principal cities in the country will have 
organizations similar to those of New York and 
Chicago, and when an annual congress of delegates 
from each will be an accomplished fact. Such a 





congress could and would exert a powerful influence 
in many directions — but especially in the direction 
of a unification of the laws and jurisprudence of the 
several States. Although all the States, but one, derive 
their fundamental law from the same source, we doubt 
if among the several nations of Europe can be found 
more diverse legislation, even on questions of general 
jurisprudence. There is no prospect for assimilation, 
until the legal profession shall bring its united influ- 
ence to bear to that end. The lawyers in Germany 
have for years held annual congresses, and their ac- 
tion, quite as much as any thing else, made the Ger- 
man Empire possible. 


Mr. Justice Bockes in a note to the editor says: “It 
is to be regretted that Wait v. Green should be again 
reported,” and we join in the regret. That case has 
been reported heretofore in 35 Barb. 585; 62 id. 
241; 36 N. Y. 556, and now, notwithstanding the 
fact that the principle laid down therein was con- 
demned in the more recent case of Ballard v. Burgett, 
40 N. Y. 314, Mr. Howard again reports the case in 
the April number of his reports (46 How. 449), pre- 
cisely as it appeared (typographical errors excepted) 
six years ago, in 36 N. Y. A correspondent calls 
attention, in another column, to a similar specimen 
of reporting, found in the same number of Mr. 
Howard's Reports. 


Mr. Justice Campbell, of Michigan, in a note to the 
editor says: “Your discussion of the uses of photo- 
graphy in legal controversies is illustrated by a case 
which was disposed of in this State a few years ago. 
A clumsily forged deed was handed for record to a 
register of deeds, who was desired to record it 
speedily. (In this State the record is prima facie evi- 
dence, without production of the original.) Its 
appearance led him to suspect something wrong, and 
he, secretly, had it photographed, before he returned 
it to the person who presented it. In the litigation 
subsequently arising, where it became necessary to 
produce the original to meet the case made against 
its genuineness, a second forgery was produced, ex- 
tremely well executed, and having on ita forged 
register’s certificate, all so carefully done as to deceive 
persons well acquainted with the genuine signatures 
of the parties. By means of the photograph, the 
register was enabled to corroborate his testimony that 
the deed produced was not the one recorded, and the 
testimony, otherwise doubtful, became conclusive.” 


Mr. John Ordronaux, State Commissioner in 
Lunacy, has reported to the legislature, in pursuance 
of a resolution to that effect, a codification of the laws 
relating to the insane, with suggestions for their 
amendment. The necessity for a thorough revision 
and classification of the laws relating to the insane 
has long been recognized, and we know of no one 
more competent for the task than Prof. Ordronaux. 
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His thorough knowledge of both the medical and 
legal aspects of insanity render his suggestions as to 
the amendment of the law of the highest value. In 
connection with the subject of pleas of insanity, in 
answer to indictments, he says: “In all criminal 
trials where the indictment is traversed by the plea 
of insanity existing at the date of the-offense, it has 
seemed to us that the length and cost of the proceed- 
ings might be greatly abridged by compelling the 
defendant to plead this fact upon his arraignment. 
Insanity being a physical condition to be established 
by the evidence of experts, no disadvantage can 
accrue to the defendant from requiring him to estab- 
lish it at this stage of the trial, rather than at another. 
Besides which, it forms almost a departure in plead- 
ing, to begin the defense by showing provocation and 
heat of blood, and then suddenly importing insanity 
into the transaction by way of expunging its culpa- 
bility. If the defendant can prove insanity, that is 
enough. But neither provocation nor heat of blood 
are direct causes in the production of insanity, and 
they should not, in consequence, be pleaded as the 
indubitable agent which has converted a previously 
sane, into a completely insane and irresponsible per- 
son. Diseases of condition are never developed sud- 
denly. They do not leap full-blown into existence. 
Nature everywhere works by systematic laws, and 
there is no more exception to their operation in the 
case of insanity, than in that of any other mental or 
moral phenomena. We are of opinion, therefore, that 
it would further the ends of justice and economy to 
have the plea of insanity presented at the very outlet 
of the trial by the defendant, and empower the court 
to appoint a commission to try this issue forthwith. 
If the court shall find that he was insane as pleaded, 
the trial is at an end, and he is to be disposed of as 
set forth hereinafter. If the court find him to have 
been sane, then he is to be tried upon the merits of 
the case, excluding all question of insanity.” 
SS 


NOTES OF CASES. 


The decision of Vice-Chancellor Bacon in Great 
Western Insurance Company v. Cunliff, 30 L. T. Rep. 
N. 8. 113, is an interesting discussion of the liability 
of agents for not carrying out the express instructions 
of their principals. It appeared in that case that a 
marine insurance company, carrying on business in 
New York, employed C. as their agent in England, 
for the purpose of taking risks, and adjusting and 
paying losses, for which he was to receive a commis- 
sion of five per cent, upon the premiums made in each 
year. The company also effected insurance in Eng- 
land through C. On the 8th of December, 1865, 
C. received instructions from the company to re-in- 
sure fifteen ships upon which their lines were full. 
C. endeavored to effect the insurances, but in conse- 
quence of news of a disastrous gale he was unable 
to do so, except at exorbitant rates; he therefore 





wrote the same day to the company, informing them 
thereof, and stating that he left it to the company, if 
they deemed it necessary, to insure on their side 
where it could be done at a profit, instead of here, 
where it would have to be done ataloss. After 
sending this letter, C. made no further attempt to 
insure these ships. Before the company received this 
letter, one of the ships which C. was directed to re- 
insure was wrecked, and thereby a loss was incurred 
by the company. It was held, that C. had not dis- 
charged the duty cast upon him as the company’s 
agent to re-insure, by writing the above letter, and 
that he was liable for the loss which had been sus- 
tained in consequence of his neglect to insure as 
directed, and was not entitled to set off against such 
loss the amount of the premiums which, by not in- 
suring as directed, he had saved to the company. 


The authorities as to when title to personal prop- 
erty passes on sale, where something remains to be 
done to the property, are not very harmonious. In 
Graff v. Fitch, 58 Ill, 373 (to appear in 11 Am. Rep.) 
the facts were these: T. sold to plaintiff part of a 
growing crop of corn, designating the part sold by 
cutting off the tops of one row. Plaintiff paid $80 in 
cash, but, by the terms of the sale, T. was to cut and 
shock a part of the corn, and to gather the remainder, 
and the corn was then to be measured and paid for 
by the bushel. Subsequently, the said corn was 
levied on by virtue of an execution against T. Ina 
proceeding to try the right of property, there was 
evidence tending to show that it was the intention of 
the parties that the sale should be complete and abso- 
lute at the time it was made. Held, that an instruc- 
tion to the jury that, if the vendee was to cut and 
measure the corn, and it was then to be paid for by 
the bushel, no title passed to the vendee, and the 
property was liable to the executor, was error. 
Whether title passed or not was a question of inten- 
tion, and was for the jury. This case is well sup- 
ported by the authorities, although but few of them 
are mentioned in the opinion. That a contract for 
the sale of specific goods, or of goods identified, will, 
if such appears to be the intent of both parties, pass 
to the purchaser, the title to the property, without 
delivery, although something remains to be done by 
the seller to put the property in condition for final 
delivery, was held in Marble v. Moore, 102 Mass. 443; 
Bemis v. Morrill, 38 Vt. 153; Beecher v. Meyall, 19 
Gray, 376; Young v. Matthews, L. R., 2 C. P. 127; 
Martineau v. Kitching, L. R., 7 Q. B. 449; Falk 
v. Fletcher, 18 C. B. N. 8. 403; 11 Jur. N.S. 17€; 
Merchants’ National Bank v. Bangs, 102 Mass. 295. 
So, although something remains to be done for the 
purpose of testing the property, or to fix the amount 
to be paid, by weighing, measuring, or the like, the 
property will pass before the act was done, if such 
appears by the contract to have been the intention of 
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the parties. Turley v. Bates,2H. & C. 200; Alex- 
ander v. Gardner, 1 Bing. (N. C.) 671; Castle v. Play- 
ford, L. R., 7 Exch. 98; Fitch v. Burk, 38 Vt. 638; 
Jenner v. Smith, L. R., 4 C. P. 270; Riddle v. Varnum, 
20 Pick. 283; Drury v. Williams, 5 Allen, 3, per 
Chapman, J.; Cushman v. Holyoke, 34 Me. 289; Wil- 
liams v. Adams, 3 Sneed, 359; Ford v. Chambers, 28 
Cal. 13; Cummins v. Griggs, 2 Duvall, 87; Burr v. 
Williams, 23 Ark. 244; Terry v. Wheeler, 25 N. Y. 
525; Russell v. Carrington, 42 id. 118; Filkins v. 
Wyland, 24 id. 241. It depends on the intention of 
the parties whether the property in goods, to which 
something remains to be done before they are ready to 
be delivered, passes to the buyer at the time of the sale, 
or on the completion of the goods. Young v. Mat- 
thews, L. R., 20. P. 127; Fuller v. Bean, 34 N. H. 
300; Stone v. Peacock, 35 Me. 388; Bellows v. Wells, 
35 Vt. 509; Morse v. Sherman, 106 Mass. 430. The 
question of intent is for the jury. McClung v. Kelly, 
21 Iowa, 508; De Kidder v. Knight, 13 Johns. 294; 
Riddle vy. Varnum, 20 Pick. 283; George v. Stubbs, 26 
Me. 250. 
THE NEW YORK CIVIL CODE. 


To the Editor of the Albany Law Journal: 

“Jus.,” in some remarks on the New York Civil 
Code, in your last number, says “‘ we would like Mr. 
Abbott, or some other admirer of the New York Civil 
Code, to let us know what commission is responsible 
for the following little oversights or deliberate out- 
rages on common sense, call them what you will;” 
* * * and he proceeds to criticise eleven provisions 
in detail. And at the close he cautiously says: ‘In 
hastily writing the above remarks, we may have fallen 
into numerous errors; but we do not pretend to be 
infallible. * * * Codifiers should be infallible; and 
until they are, codification is a very unsafe business.”’ 

Before proceeding to answer some of his inquiries, 
let me say a word as tothe infallibility of codifiers.”’ 

I do not wish to be understood as regarding the New 
York Civil Code as any thing more than it purports to 
be, viz.: a very carefully drawn bill, for the consider- 
ation of the legislature, in which are embodied ; 

1. Those general rules known to our law, which are 
applicable to our present circumstances, and 

2. Such reforms and amendments of the laws as the 
commissioners wished to recommend. 

Such a work, therefore, so far from assuming infalli- 
bility, invites candid criticism. Every jurist who has 
given attention to the question of codification, per- 
ceives the gravity of the difficulties which attend the 
execution of such aplan. And any single step toward 
it must be regarded as an improvable improvement, 
not a millenial infallible ultimatum. 

Unfortunately, as I think, the attempt to present the 
spirit and essence of our jurisprudence in a clear and 
concise code is always incumbered with the attempt 
to reform the law at the same time, by substituting 
new rules for those which may be deemed objection- 
able. Thus, the commissioners who prepared the Civil 
Code proposed to abolish Dower and Curtesy; and a 
very great number of such changes as these, conceived, 
doubtless, in the desire to simplify and improve the 
law, run through the whole work, and affect, incident- 
ally or directly, almost every section. 





But whether it be wise or not to attempt a general 
reform of the law, at the same stroke, with so serious 
an innovation as the adoption of a complete code — this 
much is clear, that any intelligent criticism which shall 
contribute to the solution of the problem of codifica- 
tion must take note of these two essentially different 
objects. It would be interesting to pursue this sub- 
ject, but I only notice it here for the purpose of point- 
ing out that many of the provisions which “ Jus.” crit- 
icises were proposed as intentional modifications of 
existing rules, as he will find if he compares them with 
the somewhat corresponding provisions of the draft of 
1862, which was submitted to the judges and others for 
examination, prior to revision by the commissivners in 
the light of such suggestions as they should receive. 
Each point of this nature would, of itself, require an 
article to discuss it, and, at the end, “‘Jus.” might say 
that his own opinion of the wisdom of the change is as 
good as anybody else, which no one would care to 
dispute, until the legislature had spoken. I, therefore, 
pass by all the provisions he asks about which might 
be thought to contain this element, and commence 
with the sixth, premising that I do not speak of the 
California Code, but of the New York. He says: 
“Sixth: The 4th subd. of the 61st section, practically 
abolishes, in a great majority of ¢ases, the right of the 
husband to divorce for adultery of the wife * * *.” 

This subdivision provides that, although defendant’s 
adultery be proved, the court may refuse a divorce, 
‘“‘where it appears that the applicant has also been 
guilty of adultery, without the procurement or conni- 
vance of the other party.” 

This has substantially long been the English law, 
and was inherited as the rule in our State, from the 
mother country. It was incorporated in the Revised 
Statutes of 1830, consequent upon its approval by 
Chancellor Kent as a proper exception to the right to a 
divorce; and was reproduced in the Civil Code, with 
only a change of language necessary to remove an 
ambiguity in construction, which had caused conflict- 
ing decisions as to whether a condonation by the wife 
prevented her from recriminating thus. The reader 
who is curious to follow the history of this rule will 
find a clue to it in 2 Paige, 110; 2 R. 8S. 145, § 42, sub. 4; 
1 Barb. 322; 3 id. 307; 31 id. 330. It is enough to say 
here that whatever may be thought in California 
of allowing a husband who has committed adultery, 
to have a divorce for the like fault of his wife, the 
denial of a divorce on that ground has never been 
regarded here as an outrage on common sense. 

His next criticism is: ‘‘Seventh. By § 59, parties 
may be divorced where neither desire it, and some- 
times under circumstances, as for instance, the case of 
the conviction of an innocent person, where every con- 
sideration of honor and faith would forbid it.’’ 

The provision which he thus refers to as an outrage 
on common sense, by allowing husband and wife to be 
parted where neither desire it, is one which declares 
that marriage is dissolved ‘by the death, or sentence 
to imprisonment for life.” 

I do not suppose “ Jus.’’ intends to charge upon 
codification the evil of the separation of husband and 
wife by death where neither desire it, though this 
seems to be implied; but he is equally mistaken in 
attributing to codification the separation of a felon 
sentenced for life from his spouse. On this point, it 
has been the law in this State, by express provision of 
statute, preserved through all the successive revisions 
of 1801, 1813 and 1830, that a person finally adjudged to 
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imprisonment for life in State prison shall thereafter 
be deemed civilly dead (see Kent and R. 236, § 10; 
1R. L. 1813, 411, §17; 2 R. S. 701, § 20); and under this 
statute it was held in 1813, that the wife of such a 
convict might lawfully marry again, and that evena 
subsequent pardon would not affect the validity of the 
second marriage, nor the acts of the administrators 
appointed of the convict’s estate, nor the interest vested 
in his heirs by such civil death. Matter of Deming, 10 
Johns. 232, 483. This rule, it will be seen, therefore, is 
not an oversight; and it has not been regarded in this 
State as contrary to common sense. 

His next criticism is: ‘‘ Eighth. By § 69, though both 
husband and wife make joint application for the revo- 
cation of a judgment of separation, they shall not have 
it without satisfactory evidence of their reconciliation. 
One would think that the application itself would be 
sufficient evidence.” 

This too has been the law of this State for nearly half 
acentury. The first statutory provision on the point 
was framed by the revisers of 1830, in consequence of a 
discussion of the subject by Chancellor Kent, who was 
of opinion that, in the absence of any statutory regula- 
tion, a decree for separation should not merely separate 
the parties until they are reconciled, leaving that event 
open to dispute, but that the sentence ought to be 
expressly binding and effectual until the parties should 
apply to the court and receive, wpon just grounds, the 
judicial recognition of the certainty and sincerity of 
their reconciliation. See Barrere v. Barrere, 4 Johns. 
Ch. 187. The commissioners embodied the principle 
which Chancellor Kent thus laid down, and this pro- 
vision, drawn almost from Kent’s language — adopted 
by the legislature in the form presented by the com- 
missioners in the revision of 1830—and reproduced in 
almost the same words in the draft Civil Code — is not 
deemed in this State an oversight nor an outrage on 
common sense. 

It would be easy to extend this examination of the 
provisions which have been so unqualifiedly con- 
demned, but it will be enough to say, that all the pro- 
visions criticised are either of this character or are 
changes in the law, deliberately proposed, but the 
wisdom of which could not be adequately discussed in 
a single article. 

It is hardly enough to say, as ‘‘Jus.’’ admits, that 
he has “fallen into errors.’’ He seems to have been 
wading and wallowing in them. 

Having thus disposed of the hasty criticisms of 
“ Jus.,”’ let me say that it would be hardly worth while 
to do this, were it not that his letter affords so striking 
an illustration of the inconsiderate manner in which 
the profoundest questions concerned in the ameliora- 
tion of jurisprudence are frequently discussed. Here 
is a writer who claims to call some one to account in 
defense of an attempt to codify the jurisprudence of a 
State, and who declares, as a final and overwhelming 
objection, that a single definition of a single word — 
‘‘law ’?—is an inseparable obstacle to the whole sub- 
ject, and who criticises settled rules of law, which have 
been reiterated in repeated revisions. and now and 
again applied by the courts, as oversights or deliberate 
outrages on common sense. He does this under the 
illusion that they are the inventions of a recent com- 
mission, because he has never seen them before. 

He has aptly compared himself to a farmer shooting 
crows, quite indifferent as to what crow he brings down 
out of the flock. 

The question of codification, if discussed at all, should 





be discussed with a very different aim than that of the 
sportsman. There are doubtless grave disadvantages 
to be weighed, in connection with the advantages 
which are asserted in favor of this movement. The 
question must still be considered as an open one; and 
it is attracting more and more attention. I have never 
appeared as an advocate of codification, nor do I pro- 
pose here to express any opinion upon ‘the merits of 
the question ; but those who desire to oppose the steady 
progress which attempts at codification seem to be 
making, would do well to discriminate between the two 
questions, of codification, and of amendment of the 
law, and to take the trouble to ascertain what they are 
writing about before rushing into print. 

The entertaining California story on the ‘“‘ Oades” 
case, which bore on its face sufficient indication of the 
fertile ingenuity of its author, was intended as a blow 
at codification; but it disclosed the same ignorance of 
the law, and the same confusion of thought in reference 
to the merits of the question which are so much more 
abundantly and profusely displayed by ‘‘ Jus.” 

20 Nassau street, New York. 

AUSTIN ABBOTT. 
— > 


MUNICIPAL CORPORATIONS — POWER TO 
BORROW MONEY. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1873. 


Tue Mayor anp Crty Counc oF NASHVILLE, 
Plaintiffs in Error, v. WiLLIAM Ray. 


Municipal corporations have not the power, without leg- 
islative authority, expressly or clearly implied, to bor- 
row money, or to issue notes, bills or other securities of 
a commercial character, free from equitable defenses in 
the hands of bona fide holders. 

Such corporations are of a public character, instituted 
for purposes of local government, and constitute part 
of the domestic government of the State. The power 
of taxation is given to them for the purpose of raising 
the means of carrying on their functions. The creation 
of such special power is exclusive of others. 

The officers of such a corporation cannot, like the officers 
of a private corporation, create by their acts an estop- 
pel against the corporation, its tax_payers or people, so 
as to render illegal issues of ordinary city drafts or 
vouchers (not authorized by law) valid in the hands of 
holders for value. Such holders are affected with nutice 
of the illegality. 

Certificates of indebtedness, city warrants, orders, checks, 
drafts and the like, used for giving to the public credit- 
ors evidence of the amount of their claims against the 
city treasury, are valid instruments for that purpose, 
and may be transferred from hand to hand; but they 
are not commercial paper, in the sense of creating an 
absolute obligation to pay them, free from legal and 
equitable defenses. The holder takes them subject to 
such defenses. 

Of course, when power to borrow money and to issue 
bonds or other securities of a commercial character 
therefor is — to a municipal corporation, such se- 
curities will possess the usual qualities attaching to 
like securities issued by private corporations. 


In error to the Circuit Court of the United States 
for the Middle District of Tennessee. _ 

Mr. Justice BRADLEY delivered the opinion of the 
court. 

The defendant in error, who was plaintiff below, sued 
the Mayor and City Council of Nashville to recover 
the amount of nineteen corporation drafts, or orders, 
ranging from a few dollars in amount to over a thou- 
sand dollars, and together amounting, with interest, 
to over nine thousand dollars. In form, they were 
drawn by the mayor and recorder upon the city treas- 
urer, payable to some person named, or bearer, and 
were impressed with the city seal. The following is a 
specimen of the orders: 
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“Treasurer Corporation of Nashville pay to A. J. 
Duncan, or bearer, one thousand dollars on account of 


water-work. 
“A, E. ALDEN, Mayor. W. Mi11s, Recorder. 


(Indorsed] “ THos. G. MAGRANE, T’r, Dec. 26, 1868.”’ 


This was the form in which all city dues were usu- 
ally paid. The indorsement by the treasurer was made 
when the orders were presented tohim. Evidence was 
given by the plaintiff tending to show that it had been 
the custom for many years, when the treasurer failed 
to pay such checks on presentation, for him to write 
his name on the back, with the date of presentation, 
and afterward, in the payment of such checks, to allow 
interest from that date, and that it was usual to pre- 
sent such checks for indorsement to draw interest 
when it was known there were no funds for their pay- 
ment; also, that it was the well-known custom of the 
proper collecting officers of the corporation to receive 
such checks for taxes and other dues of the corpora- 
tion; that, at the time these checks were issued, and 
at the time they were bought by the plaintiff, the city 
was largely involved in debt and many such checks 
were outstanding unpaid, and were bought and sold in 
the market, and nearly all the city taxes were paid 
therewith; that, for some time before the plaintiff 
purchased the checks in question, the taxes for the 
support of public schools were collected and paid over 
to the treasurer of the board of education in such 
checks; and, for about five months before, it had been 
the practice of such treasurer to sell such checks and 
to use the proceeds in payment of teachers; also, that 
all the checks sued on (except one for $1,000, payable 
to Julius Sax), were so received for taxes, and paid to 
the said treasurer of the board of education, and by 
him sold soon after receiving them to one McCrory, as 
agent of the plaintiff to buy the same, at the rate of 80 
cents on the dollar, and the proceeds paid to teachers; 
that the check payable to Sax was purchased from him 
by said McCrory, as plaintiff’s agent, for $800, being 
one of sixteen checks of $1,000 each, issued by order 
of the chairman of the finance committee of the city 
council without any order of the council, and hypothe- 
eated with Sax as security for a loan of $12,000, payable 
in four months (half of which was made in city checks) — 
power being given in the loan-note to sell the hypothe- 
cated checks if the loan was not paid when due. Sax 
sold the check in question to the plaintiff within a 
week after receiving it. The plaintiff also offered the 
evidence of the city recorder to show that the checks 
sued on were made in the usual course of business of 
the corporation and for corporation purposes; also, 
evidence tending to show that the city collector, in col- 
lecting checks for taxes, was in the habit, in making 
change, of paying out checks previously collected, and 
that the mayor and council were informed of the 
practice pursued by the collector of re-issuing checks 
which he had received in payment of taxes by paying 
a portion of them over to the board of education, and 
knew of the practice of issuing and hypothecating 
checks for loans and selling them for money. 

The defendant introduced proof tending to show 
that McCrory, the agent of the plaintiff, when he pur- 
chased the eighteen checks, had notice that they had 
been received by the tax collector and re-issued by him 
to the treasurer of the board of education; also, that 
the city council had no knowledge of the manner of 
making checks on the mere order of the chairman of 
the finance committee, and their hypothecation and 





edge of the re-issue of checks by the collector. 

The charter and ordinances of the city were put in 
evidence, and were referred to on the argument before 
us. 

The former is couched in the usual form of such 
charters, conferring upon the corporation power to re- 
ceive, hold, and dispose of property, to levy taxes, 
appropriate money, and provide forthe payment of the 
debts and expenses of the city; to establish hospitals, 
schools, water-works, markets, and erect buildings 
necessary for the use of thecity; to open, regulate, and 
light the streets; to establish a police, night watch, 
etc., and to pass all ordinances necessary to carry out 
the intent of the charter. 

It contains, however, no express power to borrow 
money. But former laws (which were superseded by 
the charter) had authorized the issue of specific city 
bonds for that purpose; and such securities were out- 
standing in 1868, as appears by an act of the legislature, 
passed March 16th of that year, by which it was pro- 
vided that the taxes necessary to pay the coupons and 
interest on the bonds and funded debt of the city 
should be kept distinct and should be payable only in 
legal currency, and no checks or orders of the city were 
to be received therefor. It was also enacted by the 
same statute that the amount necessary to be raised by 
tax for the sinking fund for paying said bonds, and for 
the support of the public schools, should be puid in the 
same manner. 

The public ordinances of the city were published in 
a book, and by these it was, among other things, 
provided that there should be acommittee of improve- 
ments and expenditures, and that all propositions for 
improvements, or the expenditure of money, or the in- 
curring of any liability, should be referred to this com- 
mittee, who were to report to the city council, and that 
no liability should be incurred unless authorized by 
existing laws, or by order of the city council, and that 
no check should be issued by the recorder upon the 
treasurer, unless by authority of the city council or in 
pursuance of existing laws of the corporation. 

The defendant offered proof tending to show that 
there was no evidence of any authority having ever 
been given by the city council for the issue or re-issue 
of checks in the manner in which the checks in ques- 
tion were issued and re-issued. 

The court was requested to give various instructions 
to the jury, but it will not be necessary to notice them 
in detail. 

The charge given was in substance as follows: That 
the charter of Nashville authorized the corporation to 
issue promissory notes and other securities for lawful 
debts; and the instruments in question, if signed by 
the proper officers and given for a good consideration, 
were, in effect, promissory notes, legal and obligatory ; 
that by long usage the corporation had sanctioned the 
authority of the officers to issue such instruments; 
that the purchasers thereof were authorized to pre- 
sume that they were properly issued; that a usage to 
re-issue these securities was binding on the corpora- 
tion; and, though overdue on their face, they would 
be in law payable on demand, and not dishonored so 
as to let in defenses against a subsequent holder, until 
after the lapse of a reasonable time for making de- 
mand, that the re-issue and sale of the securities in 
question by the treasurer of the board of education, 
if done by the consent and sanction of the mayor, al- 
dermen and council, made them valid obligations 
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against the city; and that such consent and sanction 
might be presumed from the publicity of the transac- 
tions, the want of other resources to support the 
schools, and the other circumstances of the case, with- 
out any formal official action taken on the subject; and 
that the common usage of the finance committee, to 
pledge the city checks as security for its notes, if 
known to the corporation, was binding upon it, and 
the checks so pledged would be valid in the hands of a 
purchaser before maturity, not having notice of a pre- 
mature sale or other irregularity in their issue. 

This charge was excepted to in all its parts, and upon 
these exceptions the case has been argued before us in 
reference to the following points: 

1. Has a municipal corporation the power, without 
express legislative authority, to borrow money for any 
of the purposes of its incorporation? 

2. Has it the power, without express legislative au- 
thority, to issue its paper clothed with all the attrib- 
utes of negotiability? 

38. Conceding the affirmative of these two queries, 
can the executive officers of a municipal corporation 
borrow money, or issue negotiable securities for the 
corporation, so as to bind it, without “ ordinance; ” 
that is to say, without express authority from the leg- 
islative department of the corporate government in its 
collective official capacity ? 

A municipal corporation is a subordinate branch of 
the domestic government of a State. It is instituted 
for public purposes only; and has none of the peculiar 
qualities and characteristics of a trading corporation, 
instituted for purposes of private gain, except that of 
acting in a corporate capacity. Its objects, its re- 
sponsibilities, and its powers are different. As a local 
governmental institution, it exists for the benefit of 
the people within its corporate limits. The legisla- 
ture invests it with such powers as it deems adequate 
te the ends to be accomplished. The power of taxa- 
tion is usually conferred for the purpose of enabling it 
to raise the necessary funds to carry on the city gov- 
ernment and to make such public improvements as it 
is authorized to make. As this is a power which im- 
mediately affects the entire constituency of the muni- 
cipal body which exercises it, no evil consequences are 
likely to ensue from its being conferred; although it 
is not unusual to affix limits to its exercise for any sin- 
gle year. The power to borrow money is different. 
When this is exercised the citizens are immediately 
affected only by the benefit arising from the loan; its 
burden is not felt till afterward. Such a power does 
not belong to a municipal corporation as an incident 
of its creation. To be possessed it must be conferred 
by legislation, either express or implied. It does not 
belong, as a mere matter of course, to local govern- 
ments to raise loans. Such governments are not 
created for any such purpose. Their powers are pre- 
scribed by their charters, and those charters provide 
the means for exercising the powers; and the creation 
of specific means excludes others. Indebtedness may 
be incurred to a limited extent in carrying out the ob- 
jects of the incorporation. Evidences of such in- 
debtedness may be given to the public creditors. But 
they must look to and rely on the legitimate mode of 
raising the funds for its payment. That mode is taxa- 
tion. 

Our system of local and municipal government is 
copied, in its general features, from that of England. 
No evidence is adduced to show that the practice of 
borrowing money has been used by the cities and 





towns of that country without an act of parliament 
authorizing it. We believe no such practice has ever 
obtained. 

Much less can any precedent be found (except of 
modern date and in this country) for the issue, by local 
civil authorities, of promissory notes, bills of exchange, 
and other commercial paper. Ata period within the 
memory of man the proposal of such a thing would 
have been met with astonishment. The making of 
such paper was originally confined to merchants. But 
its great convenience was the means of extending its 
use, first to all individuals and afterward to private 
corporations having occasion to make promises to pay 
money. Being only themselves responsible for the 
paper they issue, no evil consequences can follow suf- 
ficient to counterbalance the conveniences and benefits 
derived from its use. They know its immunity, in the 
hands of a bona fide holder, from all defenses and 
equities. Knowing this, if they choose to issue it, no 
one is injured but themselves. But if city and town 
officials should have the power thus to bind their con- 
stituencies, it is easy to see what abuses might, and 
probably would, ensue. We know from experience 
what abuses have been practiced where the power has 
been conferred. Fraudulent issues, peculations and 
embezzlements, and the accumulation of vast amounts 
of indebtedness, without any corresponding public 
benefit, have been rendered easy and secure from mer- 
ited punishment. The purpose and object of a muni- 
cipal corporation do not ordinarily require the exercise 
of any such power. They are not trading corpora- 
tions and ought not to become such. They are in- 
vested with public trusts of a governmental and ad- 
ministrative character ;. they are the local governments 
of the people, established by them as their representa- 
tives in the management and administration of mu- 
nicipal affairs affecting the peace, good order and gen- 
eral well-being of the community as a political society 
and district; and invested with power by taxation to 
raise the revenues necessary for those purposes. The 
idea that they have the incidental power to issue an 
unlimited amount of obligations, of such a character 
as to be irretrievably binding on the people without a 
shadow of consideration in return, is the growth of a 
modern misconception of their true object and char- 
acter. If in the exercise of their important trusts the 
power to borrow money and to issue bonds or other 
commercial securities is needed, the legislature can 
easily confer it under the proper limitations and re- 
straints, and with proper provisions for future repay- 
ment. Without such authority it cannot be legally 
exercised. It is too dangerous a power to be exercised 
by all municipal bodies indiscriminately, managed as 
they are by persons whose individual responsibility is 
not at stake. 

Vouchers for money due, ceriificates of indebted- 
ness for services rendered or for property furnished for 
the uses of the city, orders or drafts drawn by one city 
officer upon another, or any other device of the kind, 
used for liquidating the amounts legitimately due to 
public creditors, are of course necessary instruments 
for carrying on the machinery of municipal adminis- 
tration, and for anticipating the collection of taxes. 
But to invest such documents with the character and 
incidents of commercial paper, so as to render them 
in the hands of bona fide holders absolute obligations 
to pay, however irregularly or fraudulently issued, is 
an abuse of their true character and purpose. It has 
the effect of converting a municipal organization into 
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a trading company, and puts it in the power of cor- 
rupt officials to involve a political community in irre- 
trievable bankruptcy. No such power ought to exist, 
unless conferred by legislative enactment, either ex- 
press or clearly implied. 

There are cases, undoubtedly, in which it is proper 
and desirable that a limited power of this kind should 
be conferred, as where some extensive public work is 
to be performed, the expense of which is beyond the 
immediate resources of reasonable taxation, and capa- 
ble of being fairly and justly spread over an extended 
period of time. Such cases, however, belong to the 
exercise of legislative discretion, and are to be gov- 
erned and regulated thereby. Where the power is 
clearly given, and securities have been issued in con- 
formity therewith, they will stand on the same basis 
and be entitled to the same privileges as public securi- 
ties and commercial paper generally. 

But where the power has not been given, parties 
must take municipal orders, drafts, certificates and 
other documents of the sort, at their peril. Custom 
and usage may have so far assimilated them to regular 
conimercial paper as to make them negotiable, that is, 
transferable by delivery or indorsement. This quality 
renders them more convenient for the purposes of the 
holder, and has, undoubtedly, led to the idea so fre- 
quently, but, as we think, erroneously, entertained, 
that they are invested with that other characteristic 
of commercial paper—freedom from all legal and 
equitable defenses in the hands of a bona fide holder. 
But every holder of a city order or certificate knows, 
that to be valid and genuine at all, it must have been 
i d as a voucher for city indebtedness. It could 
not be lawfully issued for any other purpose. He 
must take it, therefore, subject to the risk that it has 
been lawfully and properly issued. His claim to be a 
bona fide holder will always be subject to this qualifi- 
cation. The face of the paper itself is notice to him 
that its validity depends upon the regularity of its 
issue. The officers of the city have no authority to 
issue it for any illegal or improper purpose, and their 
acts cannot create an estoppel against the city itself, 
its tax payers or people. Persons receiving it from 
them know whether it is issued, and whether they re- 
ceive it, fora proper purpose and a proper considera- 
tion. Of course they are affected by the absence of 
these essential ingredients; and all subsequent hold- 
ers take cum onere, and are affected by the same de- 
fect. 

We consider these principles to be so sound and 
fundamental as to make it a matter of some surprise 
that a different view should have been taken by some 
jurists of eminent ability. The cases on the subject 
are conflicting and irreconcilable. It could not serve 
any useful purpose to make an elaborate review of 
them. We have endeavored clearly and explicitly, 
though briefly, to state the views which we entertain, 
and in accordance with which we think the questions 
in this case must be decided. 

Much stress has been laid upon the decision of the 
Supreme Court of Tennessee, in the case of Adams v. 
The Memphis & Litile Rock Railroad Company, re- 
ported in 2 Coldwell, 645. The mayor and common 
council of the city of Memphis, under a charter simi- 
lar to that of Nashville, had mortgaged certain prop- 
erty belonging to the city, called the navy yard prop- 
erty, which had been given to it by the United States 
for the use and benefit of the city, to secure the pay- 
ment of $300,000 of the bonds of the Memphis and Lit- 








tle Rock Railroad Company. The road of this com- 
pany extended from a point opposite the city to Little 
Rock, in Arkansas, and was deemed of great advan- 
tage to the city of Memphis. The rents and profits of 
this property were also appropriated by the mortgage 
to the payment of the interest on the bonds thus se- 
cured, and to the raising of a sinking fund to meet the 
principal when due; and authority was given to the 
trustees of the mortgage to enter and lease, or sell in 
case of default in the payment of interest or princi- 
pal. The court held that the general power contained 
in the city charter to sell, lease and dispose of the 
property of the corporation for the use and benefit of 
the city, authorized this transaction; and that the 
purpose for which the mortgage was given was a proper 
corporation purpose within the meaning of the charter. 
Other doctrines were propounded in the opinion of the 
court in reference to the implied powers of municipal 
corporations, which were not necessary to the decision 
of the case, and need not be adverted to here. The 
decision itself does not, in our apprehension, necessa- 
rily conflict with the views which we have stated 
above. We proceed, therefore, to the consideration of 
the particular facts of this case. 

The eighteen checks purchased of the treasurer of 
the board of education will be first considered. Inthe 
absence of proof to the contrary, it may be presumed 
that they were properly issued at their inception. 
Evidence was offered by the defendants, it is true, 
tending to show that they had not been issued in ac- 
cordance with the laws and ordinances of the city 
But the view which we have taken of their re-issue and 
sale by the treasurer of the board of education, ren- 
ders it unnecessary to consider that aspect of the case. 
It is conceded that they have been received by the col- 
lector in payment of taxes due to the city. As evi- 
dences of indebtedness, where this was done, they 
were functus officio. They were paid and satisfied. 
They ceased to have any validity. They could not be 
re-issued without the authority of the city council. 
Certainly the treasurer of the board of education had 
no authority thus to re-issue them or sell them. Such an 
authority would render him comptroller and d'spenser 
of the city credit. If he had authority to seil them 
for one price, he had authority to sell them for another; 
and there is no limit to which he would thus have 
power to involve the city in debt. Nor can the pur- 
chaser waive his claim to recover the amount of the 
checks, and demand a re-imbursement of the money 
which he actually paid. Considered as a money trans- 
action, and not as a purchase of the paper, it would 
amount to a loan and borrowing of money on the city 
account. And where can authority be found for the 
treasurer of the board of education to borrew money 
on account of the city. The city council may, no 
doubt, assume the responsibility of the transaction 
and make proper provision, as perhaps in equity cught 
to be done, for the repayment of the money so ad- 
vanced. But the transaction had not the support of 
legal authority, and hence the money cannot be re- 
covered in this action. 

The remaining check for one thousand dollars, pur- 
chased from Sax, was pledged or hypothecated, with 
fifteen others of like amount, to Sax as collateral se- 
curity for a loan of twelve thousand dollars, payable 
in four months. This loan was secured bya note given 
at the same time, which recited the pledge or hypothe- 
cation of the sixteen checks, and gave Sax power tv 
sel! them if the note was not paid at maturity. Sax, 
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instead of waiting to see if the note would be paid, 


sold the checks thus pledged, or at least the one in 


question, within a week after the loan was effected. 
This, of course, was not only an unauthorized, it 
was a dishonest transaction, and could give no title to 
the purchaser as against the city. In the first place 
the finance committee, or its chairman, had no legal 
authority thus to pledge the evidences of city indebt- 
edness and give to the pledgee the power of selling the 
same for any price he could get. In this way an untold 
amount of debt could be piled up against the city with- 
out any adequate consideration received therefor, and 
all the evil consequences before adverted to would 


be liable to follow the exercise of such a power. This’ 


very instance forcibly illustrates the mischievous re- 
sults that would follow from inferring an incidental 
power in a municipal corporation to issue commercial 
securities. The check in question has the same form 
and appearance as all the other checks which the city 
officers are in the habit of issuing for ordinary city in- 
debtedness. It must be subject to the same general 
rule of being valid or otherwise, according as it was 
- properly or improperly, lawfully or unlawfully, issued. 
And the subsequent holder, whether purchaser or 
otherwise, takes it with all the original defects of title. 

The judgment must be reversed, and a venire de novo 
awarded. 

In this opinion Justices Miller, Davis and Field con- 
curred. 


Mr. Justice Hunt. 

I concur in the judgment of this court reversing the 
judgment at the circuit and remanding the case for 
further proceedings. I do not, however, concur in 
some of the grounds upon which the reversal is placed 
in the opinion delivered by Mr. Justice Bradley, and 
as my concurrence is necessary to the rendering of the 
judgment, there is a manifest propriety in an expres- 
sion of the grounds of my concurrence. This I pro- 
ceed to make in the briefest manner. 

IT am of the opinion that the judge erred in charging 
and deciding that if the checks ‘‘are, upon their face, 
overdue at the time of such sale (that is, their re-issue 
and sale), they will be in law payable on demand, and 
are not to be deemed dishonored so as to let in de- 
fenses between the company and a subsequent holder 
of the paper until after the lapse of a reasonable time 
after their re-issue for the making of such demand.”’ 
All of the checks in question had been presented for 
payment. Payment was not made, but the time of 
presentation was noted in each instance, and interest 
was allowed upon the check from that date. 

The purchase of these checks was made by the plain- 
tiff, as to a portion of them, on the 28th of January, 
1868, and the residue on the 9th of February of the 
same year. The presentation and neglect to pay had 
been made in some instances nearly four months be- 
fore such purchase. Thus, the check payable to Mrs. 
Cheatham or bearer, for $750, and dated October 22, 
1868, was presented for payment October 29th, and the 
time of such presentation was noted upon the check 
by the city treasurer, and it bore interest from that 
date. A check requires no presentment for acceptance 
as distinguished from presentment for payment. If 
once presented and payment refused, it is dishonored. 
Chitty on Bills, 272, m. 

To constitute a bona fide holder of a note or check. 
it is necessary: 1. That it should have been received 
before maturity; 2. That a valuable consideration 





should have been paid for it; and 3. That it should 
have been taken without knowledge of the defenses 
sought to be made. 

Whatever defenses could properly be made to these 
checks in the hands of the original holder could be 
made while they were in the plaintiff’s hands. He was 
not a bona fide holder. Evidence to show fraud or 
corruption, or want of authority in their issue, should 
have been received at the circuit, and in excluding the 
offers made on that subject and in the charge in ref- 
erence to the evidence given, I think there was error. 
Thus, the Sax check, it was alleged, had been issued 
without authority, hypothecated to secure a note of 
the city made without authority, and sold in violation 
of the terms of the hypothecation. It was open to this 
defense in the hands of the plaintiff. 

In the case of another check it was offered to be 
proved that it was issued without authority and upon 
a corrupt contract, but the evidence was excluded. 

The court in another place charged the jury as fol- 
lows: “If it is the usage, as sworn to by witness 
Jamieson, to re-issue the securities by sale in the mar- 
ket, they will, when so sold, be obligatory upon the 
corporation.’’ I cannot think that it is lawful for a 
municipal corporation to issue its checks, pay them, 
re-issue them, and repeat this operation as often as its 
convenience requires. This comes too near the char- 
acter of a bank of issue and deposit. 

In the particulars following, my views are different 
from those expressed in the opinion of Justice Bradley. 

I hold it to be well established by the authorities 
that a municipal corporation may borrow money for 
the legitimate use of the corporation, and that it may 
issue its notes for the same, unless expressly prohibited 
by its charter or by statute from so doing. The propo- 
sition that it cannot borrow money, unless by its char- 
ter expressly authorized to do so, is, in my opinion, 


.unsustained by sound authority. 21 How. 424, and see 


1 Dillon on Mun. Corp., §§ 82, 83, and notes, where the 
authorities are collected both from the State courts 
and from this court. 

That the securities thus issued by municipal corpo- 
rations are subject to the rules of commercial law 
when held by a bona fide holder has been repeatedly 
held by this court. Every recent volume of its reports 
contains authorities to this effect. 

The authorities of the State of Tennessee sustain 
these general views. Adams v. The Memphis & Little 
Rock Railroad Co., 2 Coldw. 645. 

Checks of the city were issued for the payment of 
particular debts, and when paid should, no doubt, un- 
der ordinary circumstances, havé been canceled. A 
re-issue of a paid check is an extraordinary proceeding. 
If done by an officer without the authority of the com- 
mon council, it is a gross violation of duty. If with 
that authority it is a loose practice, liable to abuse. 
Whether such re-issue would be an act of positive ille- 
gality, ultra vires merely, or a bad practice simply, it 
is not necessary to decide. In neither case can the 
city repudiate the transaction. It is upon this point 
chiefly that I desire to express my dissent from the 
opinion just delivered. 

As to all the checks in question, the record shows 
that they were paid over by the collector of city taxes 
to the treasurer of the board of education, that they 
were by him sold to Mr. McCrery, at 80 cents on the 
dollar, and that the proceeds of such sales were applied 
to the uses of the city by an immediate payment of 
the wages due to the teachers in the public schools of 
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the city. The city received this money upon the re- 
issue of its checks. So far as Mr. McCrery is con- 
cerned, or the plaintiff who succeeds to his rights, the 
city now has the money in its treasury. 

It is a general rule, applicable to all persons and cor- 
porations, and is a dictate of plain honesty, that who- 
ever, knowing the facts of the case, retains and uses 
money received by an agent for his account, cannot 
repudiate the contract on which it is received. 24 How. 
300; id. 548; Sedgw. on Const. L. 90. 

Putting this transaction most strongly against the 
plaintiff, by assuming that this re-issue was not ultra 
vires merely, but was positively prohibited by law, the 
city is still responsible to the holder uf the checks for 
money it has received and still retains. 

Conceding the illegal contract to be void, as forbid- 
den by the legislature, it is to be remembered that the 
prohibition is upon the city only, and not upon the 
person dealing with it, the illegality is on the part of 
the city, and not of the person receiving the checks. 
The contract may well be void as to the city, and its 
officers punishable for the offense of making it, and 
yet it may stand in favor of innocent persons not 
within the prohibition. Such was the decision in 
Tracy v. Talmage, 14 N. Y. 162; in Curtis v. Leavitt, 15 
id.; and, in The Oneida Bank v. The Ontario Bank, 21 
id. 490. The latter case is briefly this: The general 
banking law of New York prohibited the issuance by 
a bank of a certificate of deposit payable on time. 
The cashier of the Ontario Bank received 35,000 in 
cash from one Perry, and delivered to him a certificate 
of deposit, post-dated about four weeks, for the pur- 
pose of raising funds for the bank. This draft Perry 
transferred to the Oneida Bank, who brought suit 
upon it. It was held, assuming this draft to be void, 
that the party making the contract could reject the 
security and recover the money or value which he ad- 
vanced on receiving it. It was held further, that the 
right of action to recover this money passed to the 
Oneida Bank upon the transfer of the certificate to 
them. The plaintiff received the money advanced to 
the bank upon the illegal certificate. Both of these 
principles were held with equal distinctness in Tracy 
vy. Talmage, supra. 

They seem to me to be decisive of the right of the plain- 
tiff to recover upon the checks, regarding them in their 
most unfavorable aspect, the amount of money ad- 
vanced to and yet held by the city. 

For the reasons thus presented, I concur in the re- 
versal of the judgment. 


Mr. Justice CLIFFORD dissenting. 

I dissent from the opinion and judgment in this 
cause, chiefly upon two grounds: 1. Because I think 
the opinion restricts quite too much the powers of mu- 
nicipal corporations; and 2. Because the doctrines of 
the opinion, as applied to negotiable securities of a 
commercial character, are repugnant to the well-set- 
tled rules of law established by the repeated decisions 
of this court. 

Dissenting, Mr. Justice Swayne and Mr. Justice 
Strong. 





Tue Leeds Mercury states that the following verdict 
was recently returned by a jury at an inquest at Pon- 
tefract: “Died from syncope, brought on by weak- 
ness of the heart, assisted by the want of sufficient 
nourishment, occasioned by her difficulty of swallow- 
ing.” 





COMMISSION OF APPEALS ABSTRACT. 


ATTACHMENT — COUNTY JUDGE. 

W., a non-resident, on March 16, 1865, was indebted 
to B. in the sum of $390.40. W. presented to the 
county judge of Chautauqua county an affidavit estab- 
lishing such facts and an undertaking with sufficient 
surety, and also a summons and complaint in the Su- 
preme Court in favor of B. against W., the place of 
trial wherein being laid in Cattaraugus county, and 
plaintiff’s attorney resided therein. An attachment 
was issued and delivered to B., who gave it with the 
summons and complaint to the sheriff of Chautauqua 
to be served. On March 15, 1865, by virtue of said 
attachment, the sheriff took certain logs and lumber 
belonging to W. into his possession. The summons 
was served on W. March 27, 1865. A judgment was 
rendered in said action in favor of B. This action 
was brought by W. against B. for the wrongful taking 
and conversion of said logs and lumber. B. justified 
the taking under the attachment issued by the county 
judge. Held, that the authority given to a county 
judge by § 228 of the Code, to issue writs of attach- 
ment in actions in the Supreme Court, is not re- 
stricted to cases to be tried in his county. Also held, 
that it was proper to issue the warrant of attachment 
at the time of issuing the summons, and to levy upon 
the property of the debtor before the summons was 
served. This was so prior to the amendment of § 227 
of the Code in 1866. The provision then added, as to 
the time when an action is to be deemed commenced 
for the purposes thereof, was but a legislative declara- 
tion of the law as it previously existed. Webb v. 
Bailey. Opinion by Reynolds, C. 


EXECUTION. 


When it protects officer.— This was an action for as- 
sault and battery. Defendants justified under an exe- 
cution in usual form reciting a judgment of a County 
Court, signed by an attorney, which was delivered to 
defendant as sheriff, for collection. The execution 
was in fact issued upon atranscript of a justice’s 
judgment, filed and docketed in the county clerk's 
office. The sheriff levied upon two bay mares, and at 
the request of the judgment debtor left them in his 
possession. One of them was afterward removed from 
the county; the sheriff, with defendant W. to assist 
him, went to the barn where she was, and without 
objection, untied the halter and turned the mare 
around to lead her out; plaintiff resisted the attempt 
to take the mare from the barn and a collision occur- 
red, out of which grew this action. 

Held, that conceding the execution to be void, 
because not signed by the clerk, as required by § 64 of 
the Code, yet, as nothing appeared therein to notify 
the sheriff that the judgment was originally a justice’s 
judgment, the process was sufficient to protect him in 
levying upon and holding the property of the judg- 
ment debtor; that the sheriff, having duly levied upon 
the property, had a right of possession agaiust the judg- 
ment debtor and all claiming under him, and, having 
obtained peaceable possession of the mare out of his 
county, he had aright to rely upon his levy as ade- 
fense against any one seeking forcibly to deprive him 
of her, and he had a right to defend his possession 
by necessary force. 

The sheriff, however, had no right to recover posses- 
sion by force, as he had no power as sheriff, out of his 
county. 
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It seems, that the signing of such an execution by the 
clerk is a mere ministerial act, and whether the lack 
thereof is a curable irregularity or renders the execu- 
tion void, quere. Hill v. Haynes et al. Opinion by 
Johnson, C. 

EQUITY — INJUNCTION. 

This action was brought to restrain the prosecution 
of more than one of seventy-seven actions commenced 
by defendants against plaintiff in Justice’s Court to 
recover penalties prescribed and imposed by city ordi- 
nance for running cars without a license, until that one 
could be finally heard and determined. Defendant 
demurred to the complaint; the demurrer was over- 
ruled and judgment rendered for plaintiff. Held, no 
error; that as the Justice’s Court had no power to grant 
the relief sought, or to consolidate the actions, and as 
the prosecution of all the actions would be unneces- 
sarily oppressive, the interference of a court of equity 
was properly invoked and exercised. A court of equity 
has power to restrain by injunction a multiplicity of 
suits. Third Ave. R. R. Co. v. Mayor, etc., of N. Y. 
Opinion by Lott, Uh. C. 


PRACTICE. 


An order made at Circuit, directing a case and excep- 
tions to be heard at first instance at general term, may 
be vacated at special term and permission given to move 
for a new trial upon the case and exceptions at special 
term. 

Section 265 of the Code, which provides, that the 
judge trying the cause may direct exceptions to be 
heard at first instance at general term and judgments 
in the mean time suspended, and in that case that they 
must be heard there in the first instance and judgment 
given, does not remove the matter beyond the authority 
of the court; the effect of this provision is simply, that 
so long as the order remains in force the exceptions can 
only be heard and judgment given at general term 
(Beattie v. Niagara Savings Bank, 41 How. 137, over- 
ruled). 

It is only exceptions that can be sent to the gen- 
eral term in the first instance. On a motion for a 
new trial on acase at special term, the right of the 
defeated party to be heard, given by said section, can- 
not be taken from him by an order of the judge at the 
trial. 

Six years having elapsed since the granting of an 
order of general term granting a new trial in an ac- 
tion tried by a jury, upon an appeal therefrom, held, 
that it was too late for the appellant to ask for the 
dismissal of the appeal and for relief from his stipula- 
tion thereon, and therefore the order should be af- 
firmed and judgment absolute directed against him. 
Post vy. Hathorn, impleaded, etc. Opinion by Johnson, 
C. 

PROMISSORY NOTE — STATUTE OF LIMITATIONS. 

This action was brought to recover a balance on a 
promissory note for $1,000, made by H. April 17, 1857, 
payable 90 days from date at the bank of N. Defend- 
ant and M. indorsed the note, and it was discounted at 
the bank. Before the note matured H. failed, and 
made an assignment. The note was duly protested for 
non-payment; soon after defendant paid thereon $500. 
The assignees of H. made a dividend and paid to de- 
fendant $90 to apply on the note. Defendant paid $45 
of this sum to the bank, February 16, 1858, telling the 
cashier that it was a dividend declared by the assign- 
ees of H. to apply on the note, and that he paid it as 
such. June 8, 1858, plaintiff purchased the note of the 





bank, paying the balance due thereon. This action 
was commenced against defendant as indorser Febru- 
ary 13, 1864. Held, that defendant’s payment of the 
$45 was a sufficient acknowledgment of his liability 
to take the case out of the operation of the statute of 
limitations. 

Also held, that it was not error to reject defendant’s 
offer to prove certain equities between him and M. 
That plaintiff succeeded to all the rights of the bank as 
a bona fide holder, and that the respective liabilities of 
the indorsers, as between themselves, were entirely 
immaterial to the bank or to plaintiff. Miller v. Talcott. 
Opinions by Lott, Ch. C., and Reynolds, C. 


SALE AND DELIVERY. 


This action was brought to recover damages for the 
loss of a portion of a quantity of logs defendants had 
contracted to deliver to plaintiff at B. When the con- 
tract was made the logs were at specified places on the 
banks of the Susquehanna river. Plaintiff was to pay 
defendants $16 per 1,000 feet for tne logs when the 
account of measurement was handed in. The logs 
were measured and paid for as agreed. Before rafting 
thelogs a portion of them were swept away by a sud- 
den freshet in the river and were lost. Held (Rey- 
nolda, C., dissenting), that the contract to deliver was 
absolute, and defendants were liable, although the loss 
occurred without negligence on their part. It was 
immaterial whether or not the contract was considered 
as an executed contract of sale, and whether the title 
passed to plaintiff or not as the absolute and unquali- 
fied obligation to deliver still existed, and defendants, 
by their failure to fulfill it, were rendered liable. 
Bigler v. Hall et al. Opinions by Lott, Ch. C., and 


Reynolds, C. 
— — op>o — —— 


CONTRACT BY CORPORATIONS. 


The frequently mooted question as to the necessity 
of a seal in the case of a contract entered into by acor- 
poration recently came before the Court of Common 
Pleas in the case of Austin v. The Bethnal Green 
Guardians, 22 W. R. 406. The action was brought 
under the following circumstances: The office of 
clerk to the master of the work-house was vacant, and 
the guardians had advertised for candidates to fill the 
vacancy. Several candidates applied, and the guard- 
ians elected the plaintiff, who actually entered on the 
duties of the office, but it was alleged on one side, and 
denied on the other, that the election had been condi- 
tional on the production by the plaintiff of a testi- 
monial, from former employers, which he ultimately 
was unable to procure. The plaintiff, not producing 
this testimonial, was thereupon informed that his ser- 
vices were no longer required, and brought his action 
for wrongful dismissal. No contract under the seal of 
the defendants had ever been entered into. The 
emoluments of the office were not great, being a salary 
of about £50 a year and board and lodging, and the 
principal duty appeared to be the keeping of somewhat 
complicated books which the master was required by 
the Local Government Board to keep. It was urged 
on behalf of the plaintiff that the nature of the em- 
ployment brought it within the exceptions that have 
been allowed to the doctrine that a corporation can only 
contract under seal. The court, however, treated the 
onus of establishing the exception, and so taking the 
case out of the general rule of law, as being on the 
plaintiff, and came to the conclusion on the whole that 
he had failed to sustain the burden. 
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books, seems sometimes to be based upon a semi- 
metaphysical idea that there must be some outward 
and visible sign of the exercise of the will of the incor- 
poreal entity. The corporation is not a mere aggregate 
of individual persons; it is a separate person existing 
in the mind of the law, distinct from all the individuals 
included within it. The actual will of a third-of these 
individuals might be antagonistic to that of the whole 
artificial person. There must be some embodiment or 
expression of the corporate will, and that could only be 
aseal. At the same time one may well imagine that 
like many others of our old legal doctrines and prac- 
tices, the rule really was the result of a practice con- 
venient at the time when it originated, and subse- 
quently operated upon by the scholastic ingenuity and 
subtlety of medizval lawyers. It seems probable that 
the use of seals originated from the fact that in ancient 
times persons of good position did not know how to 
write. The deed or charter was prepared by some 
expert, and the warrior king or baron affixed his seal 
thereto. In the same way a corporation aggregate being 
unable actually to write its name and the notion of 
agency not being much developed, the only way in 
which a corporation could express its assent to a con- 
tract was by the affixing of its corporate seal, and this 
necessity would apply to all acts in respect of which a 
document was required. This necessary practice in 
the hands of a medieval lawyer would, one can easily 
see, soon grow into the notion that there was some- 
thing inherent in the legal nature and essence of a cor- 
poration that caused the only possible expression of its 
will to be by the outward and visible sign of its seal. 
And there was, no doubt, this substantial advantage in 
the use of a seal by a corporation — that since it can in 
reality only sign by agents, the possession of the dis- 
tinetive corporate seal might be supposed to be some 
guarantee of the authority of the person affixing it. 
The corporation would naturally take great care of 
their seal, and would not lightly intrust its custody to 
any person, so that this would be a security such as 
there would not be if the recognized symbol of the cor- 
porate will was the mere signature of the corporate 
name by an agent. 

The general rule, whether founded originally on tech- 
nicality or practical convenience, seems almost from 
the first to have been subject to exceptions. Of these 
the earliest related to acts of trivial every-day charac- 
ter, in which it was so inconvenient as to be practically 
impossible to affix the seal, e. g., the giving of a war- 
rant to distrain beasts damage feasant, in which case, 
if the delay necessarily incidental to the formality of 
affixing the seal were to take place, the beasts would 
probably escape. A later head of exceptions was of 
trade corporations, in which it has been held that 
where a corporation is established for the purposes of 
trade as to contracts necessarily incidental to the pur- 
poses of the trade for which the corporation exists, the 
principle of necessity applies and dispenses with the 
formality of a seal. There is likewise the exception 
with regard to executed considerations, which, not- 
withstanding some apparent conflict among the author- 
ities, appears to be clearly established to the extent 
that when the corporation has had the benefit of the 
contract they cannot avoid the burden of it by the 
plea that it was not under seal. 

It must strike every one that with all these excep- 
tions the whole subject is left in a somewhat anoma- 
lous condition. We are not prepared to say that the 


The doctrine thus acted upon, as expressed in the 





decision of Austin v. The Guardians of Bethnal Green 
was wrong, but we cannot say that it strikes us as sat- 
isfactory. There seems to be some absurdity in the 
guardians of a union not being able, withont the solem- 
nity of a seal, to appoint a man at a pound a week to 
hold a subordinate position in a work-house; while, 
according to Comyn’s Digest, it is clear law that an 
inferior servant, such as acook or butler, may be ap- 
pointed by a corporation without seal. It might, per- 
haps, be thought doubtful whether the principles laid 
down as to trading corporations—that where a con- 
tract is necessarily incident to the every-day business 
and purposes for which the corporation exists, the seal 
is not necessary — might not have been applied. On 
the other hand, it may be contended that the trade ex- 
ception is founded upon the principle that contracts 
of acertain sort are so constantly occurring in the 
course of business as to render it absolutely necessary 
that a seal should be dispensed with, whereas it can- 
not be said that the appointment of officers by guardi- 
ans is so constantly occurring as to render it absolutely 
necessary to dispense with the seal. The matter is one 
of some importance, because we believe that the offi- 
cers of many statutory corporations, such as local 
boards, etc., are not generally appointed by contracts 
under seal, and if such appointment is necessary they 
must bear a stamp. 

It is worthy of notice, however, that, with regard to 
various offices to which a corporation is bound by 
statute to appoint, the cases appear to draw a distinc- 
tion between the contract and the appointment, and to 
hold that, though there may be no contract, there may 
be a good appointment. Reference may be made on 
this subject to Smart v. The Guardians of West Ham 
Union, 10 Ex. 867; 11id. 867. Thedoctrines laid down 
in these cases seem clearly to show that there may be a 
good appointment without a seal, and if the statute 
directs the payment of a salary, an action might lie on 
it for the salary, but if it enables the corporation ap- 
pointing to remove the officer at pleasure, then it seems 
no action could be brought for wrongful dismissal 
without notice unless there had been a contract under 
seal. Any statutory responsibilities that might be 
incurred by the person appointed for neglect of the 
duties of his office would, it appears, be incurred with- 
out reference to the question whether there was a con- 
tract under seal or not. — Solicitors’ Journal. 


——- 6ee 


STATUTE OF FRAUDS — AUCTIONEER. 

In Pierce v. Corf, Q. B., 22 W. R. 229, which was an 
action brought against an auctioneer by his principal 
for not making a binding contract with a buyer, a nice 
question arose under the Statute of Frauds. 

At a sale by auction the horses to be sold were de- 
scribed in a printed catalogue to which the conditions 
of sale were annexed. On a horse being knocked down 
the auctioneer’s clerk signed, not the catalogue, but a 
ledger in which the horse was specified (not, however, 
in precisely the same way as in the catalogue), but 
which did not annex or refer to the conditions. This 
brought the case directly within Hinde v. Whitehouse, 
7 East, 558, 569; the horse was not bought otherwise 
than under the conditions; and the conditions not 
being signed, there was no memorandum of the actual 
bargain within the Statute of Frauds. 

Subsequently, however, the purchaser wrote to the 
auctioneer returning the horse “bought at your sale 
to-day’ as not answering the warranty of the cata- 
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logue, but the letter did not state the price, and the 
question arose whether the letter could be connected 
with the ledger, where alone the price was stated, so as 
to make a sufficient memorandum. The court held 
that it could not, on the ground that there was nothing 
to show that the bidders would understand that such 
an entry was made in the ledger as a memorandum of 
the contract, or indeed that they knew any thing 
about any other document than the catalogue, which 
is the document that would be (asin Hinde v. White- 
house) the document ordinarily signed by the auction- 
eer. On this ground the court distinguished the case 
from Bird v. Boulter, 4 B. & Ad. 443, where the entry 
was made in the regular sale-book in the sight and with 
the concurrence of the buyer. It is to be borne in 
mind that in Bird v. Boulter there was no question of 
one document referring to another, nor indeed was 
there any question of there being a sufficient entry 
rightly signed, if the actual seller had been suing; the 
only question was, whether the auctioneer’s clerk was 
an agent of the buyer to sign, so as to enable the auc- 
tioneer to sue. The only bearing of that case was to 
connect the buyer with the signed document. In the 
recent case there were two difficulties in the way of 
making the letter a memorandum; it must be coupled 
with the entry in the ledger so as to give the price and 
it must be coupled with the conditions so as to refer to 
them. As tothe first it was sufficient for the case to say 
that the letter could not be coupled with the ledger be- 
cause there was no evidence the buyer knew any thing 
of the ledger. But suppose he had known of the ledger, 
could the letter, which did not refer to it, be coupled 
with it? The court seems to have thought that in that 
case it might have been, and that it might have been 
also coupled with the conditions, and if it might have 
been coupled with the one it might also have been 
coupled with the other, for the two would stand on the 
same footing. ‘ Probably,’’ says Blackburn, J., ‘“‘ parol 
evidence might have been given to show that the horse 
was bonght subject to the conditions.’ This seems to 
be warranted by Allen v. Bennett, 3 Taunt. 169. 

On the ground on which the court refused to connect 
the letter with the entry in the ledger — namely, that 
it was not a document which was recognized by or 
known to the buyer asadocument which the clerk was 
to sign as a memorandum of the contract —it would 
seem doubtful whether, even if the conditions had 
been annexed to the ledger, there would (apart from 
the letter) have been a binding memorandum, for want 
of any authority to the clerk to sign in that way. This, 
however, is not decided by the court, nor does it per- 
haps strictly follow; but the line of reasoning favors 
that view. For if there was an authority to the clerk 
to sign any paper which really contained, expressly or 
by reference, the whole terms of the contract, there 
seems no reason why the letter should not be coupled 
with that document, whatever it was. And if, as 
Blackburn, J., seems to lay down, there was not any 
such general and wide authority, it is difficult to see 
where the authority is to be found to the clerk to sign 
a document about which, according to the view of the 
court, the buyer knew nothing. 

Here, however, there seems to be some confusion 
between law and fact. The facts may be such as to 
compel the inference that the buyer did authorize the 
signature. But in any other case, is it not a question 
for the jury whether, having regard to custom and 
usage, the document signed by the clerk was such a 
memorandum as the buyer authorized him to sign sub- 





ject to the power of the court to say there was no evi- 
dence on which they could so find? And there seems 
no reason to say that the buyer’s ignorance of the exact 
form or nature of the document would of itself make 
such a finding impossible. The safe course, however, 
is to sign the catalogue. — Solicitors’ Journal. 


BOOK NOTICE. 


Abbott’s New York Digest. New Edition. Vol. V. New 
York: Baker, Voorhis & Co., 1874. 


The fifth volume of this admirable work has just 
been issued and embraces the titles between ‘‘ Plead- 
ing’ and ‘“‘Trover.’’ Thesubject of Pleading occupies 
two hundred and thirteen pages and is treated under 
the two principal heads of ‘Pleading at Common 
Law,” and ‘“ Pleading under the Code.’’ The titles 
Principal and Agent, Principal and Surety, Railroads, 
Receivers, References, Sales, Set-Off, Supplementary 
Proceedings, Taxes, Trade-Marks and Signs and Trials 
are among the more important titles included in the 
volume, and render it, perhaps, the most interesting 
volume in the series. The execution of the work, 
both editorial and mechanical, are fully equal to that 
of the preceding volumes. 

The only real test of the value of a digest is that of 
use; and to that test we have had constant occasion to 
subject this edition of the New York Digest. We 
have examined it in connection with the decisions; 
we have compared it with other digests, and we have 
no hesitation in saying that it is the best digest 
extant. 

The sixth and concluding volume will be issued in 
the course of a couple of months. 


————— 
CORRESPONDENCE. 


Howarp’s REPORTS. 
Editor of Albany Law Journal: 

Srr— Allow me, through the columns of THz Law 
JOURNAL, to invoke the attention of the profession to 
the remarkable enterprise of the editor of Howard’s 
Pr. R., in reporting in 46 How. the decision of the Court 
of Appeals in Mittnacht v. Kelly, published several years 
ago in 3 Keyes, 407, and the opinion of the same court 
in the case of Wait v. Green, 36 N. Y. 556, since repeat- 
edly overruled. (40 N. Y. 314; 46 id. 500; Maynard v. 
Anderson, 9 A. L. J. 262.) 

Yours respectfully, 





——_—__—_—__—_—. 


DECISIONS OF THE COURT OF APPEALS. 

Decisions in the following cases were announced in 
the Court of Appeals on Tuesday, the 21st inst. : 

Judgments affirmed with costs— Townsend v. The 
Merchants’ Insurance Company; Townsend v. The 
Narragansett Fire and Marine Insurance Company; 
Hosch v. Vandercock; Menges v. The City of Albany; 
Glen v. The Hope Mutual Life Insurance Company. 
—Judgment affirmed —The People, etc. v. Corbin.—— 
Judgment affirmed without costs by stipulation of 
parties — The People, etc., and Dorn v. Gates. ——- Judg- 
ment reversed and new trials granted, costs to abide 
event — Miller v. Brown; Beck v. Allison; Crocheren 
v. The North Shore Staten Island Ferry Company. —— 
Order affirmed and judgment absolute for the respond- 
ent with costs — Bigler v. Barnes. —— Appeal dismissed 
with costs — Hart v. Cowenhoven. 
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COURT OF APPEALS. 

The following order by the Court of Appeals was 
handed down on the 15th inst. : 

Ordered, That this court will take a recess from the 
1st day of May to the 25th day of May at 10 o’clock, 
A.M. A new calendar will be made for that session. 
Causes undisposed of on the present calendar will be 
put upon the new calendar without further notice. 
Other causes must be regularly noticed, and notices 
of argument filed with the clerk on or before the 10th 


day of May. 
—__ > 


COMMISSION OF APPEALS. 

The following is an order of the Commission of Ap- 
peals: 

Ordered, That the special calendar of causes pending 
before the Commission which have been prepared and 
brought into court pursuant to the order of the Com- 
mission made October 3, 1873, be called over on the 
first day of the May term of the Commission, on the 
opening of the court, to be disposed of as therein pro- 
vided. Itis further ordered, that the general calendar 
of the Commission be not called until the second day 
of the said term. The next term will convene on the 
first Tuesday of May, at the Capitol. 





NOTES. 

The new solicitor-general of England, John Holker, 
was born at Bury, Lancashire, in 1828. He was edu- 
cated at Bury grammar school; was called to the Eng- 
lish bar by the Society of Gray’s Inn in 1854; was 
appointed Queen’s Counsel in 1868. He is a conserva- 
tive; is in favor of maintaining “ our ancient consti- 
tution in church and State,’ and opposed to the 
exclusion of religion from education. He has sat in 
parliament for the borough of Preston, Lancashire, 
since 1872, when he was elected by a vote of 4,542 over 
Mr. German, who polled 3,824 votes. 

Dr. Allibore, of Philadelphia (famous for his elabor- 
ate “ Dictionary of Authors ’’), wrote a pamphlet some 
few years ago on the subject of ‘‘ Bibliography,” in 
which he maintained that a critical manual of legal 
bibliography is a great desideratum in the literature of 
the law. Such a book, containing a list of all law- 
works in the English language, or applicable to the 
English system of law, with references to the reports 
where they are cited, and with critical estimates of 
their value and correctness, would be of great value to 
bench and bar. 


The advocates of international arbitration, says the 
London Law Journal, held a soiree on Wednesday 
evening at the Cannon Street Hotel, and inaugurated 
their proceedings with a social tea. The soiree was 
given in honor of Mr. H. Richard, M. P., and to con- 
gratulate him on the success which had attended his 
mission to the continent. Mr.Mundella, M.P., presided. 
After Mr. Richard had described his recent tour on 
the continent, Sir Wilfrid Lawson moved that ‘“ This 
meeting, having listened with deep interest to the very 
encouraging account given by Mr. H. Richard, M. P., 
of his reception in the principal capitals of the conti- 
nent of Europe during his recent journey in promotion 
of the interests of international arbitration, heartily 
congratulates him on the great success of his efforts, 
and trusts that at an early date the various 
legislative bodies of the civilized world may fullow the 
examples afforded by the British and Italian Parlia- 
ments. Meanwhile the progress already made in this 
direction calls for thankful acknowledgment, and the 





meeting feels that under Providence this cheering 
advance is in a large measure owing to the unfaltering 
perseverance and the wise and conciliatory policy 
which has characterized the life-long devotion of Mr. 
Richard to the great cause of peace and humanity.” 
Mr. Chatfield Clarke having seconded the motion, the 
meeting passed it unanimously, and separated after a 
vote of thanks had been given to the chairman. 


The following judicial statistics are worth noting. 
During the year 1873, the English and Irish Judges 
who have died are Lord Westbury, Sir Wm. Bovill, Sir 
Wm. Channel, Sir John Wickens, Dr. Lushington, 
Chief Baron Pigott, and Mr. Justice Lynch. In the 
United States, Chief Justice Chase and Mr. Justice 
Nelson, of the Supreme Court. At present, the oldest 
Judge in England is Sir Fitzroy Kelly, Lord Chief 
Baron of the Exchequer, aged 78; the youngest is Sir 
George Jewel, Master of the Rolls, aged 49. The oldest 
Judge in Ireland is Chief Justice Monaghan, of the 
Court of Common Pleas, aged 70; the youngest is Mr. 
Justice Morris, in the same Court, aged 47. 

The Benchers of Gray’s Inn have determined to 
institute an inquiry into the conduct of Dr. Kenealy 
during the Tichborne trial. The Solicitors’ Journal 
says: We do not wish to discuss the propriety of the 
course thus taken, but we cannot refrain from pro- 
testing against the strange assumption which seems to 
be made in some quarters that because the judges in 
the course of the recent trial expressed an opinion 
that an advocate had abused his privileges, the Bench- 
ers of his Inn are bound to institute an inquiry. The 
opinion of a judge as to the conduct of an advocate 
must always command attention, but to suppose, as 
the Pall Mall Gazette appears to suppose, that the 
fact of ‘‘ three judges and a jury’’ censuring an advo- 
cate makes it ‘‘the duty of his Inn to inquire into his 
conduct,”’ is to convert the Benchers into mere hench- 
men of the judges, and to place in the hands of the 
latter a most crushing weapon against an obnoxious 
advocate —the power of virtually ordering an ‘“in- 
quiry.’’ We need add nothing here to what we have 
said in another column as to the importance of up- 
holding the independence of the Bar. Another mat- 
ter, in our opinion, calling for even more emphatic 
protest, is the system adopted by the above-men- 
tioned newspaper of goading the Benchers to action 
against Dr. Kenealy. The benevolent anxiety of this 
very impartial journal for the honor of the learned 
counsel, and of the Benchers, and of the Bar, is 
touching, but it might, perhaps, with advantage, be 
accompanied with some perception of the fact that all 
these persons are perfectly able to defend their own 
honor without the assistance of any journalist. 


Ey 


A BILL is before the house of representatives which 
provides that the United States judges, marshal and 
attorney shall discharge the duties pertaining to all 
the courts, thus dispensing with the duplication of 
such officers by the Utah legislature, and, as a conse- 
quence, depriving the Probate Court of the civil and 
criminal jurisdiction which it has exercised under 
Mormon authority and in conflict with that of the 
United States. The bill also makes a change in the 
mode of the selection of jurors. The United States 
judge, the clerk of the court, and the marshal are re- 
quired to draw jurors from lists prepared in the man- 
ner specified, free from Mormon influence. Mr. Po- 
land says that he will call up this bill in a few days. 
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PAROL EVIDENCE IN EXPLANATION OF 
CONTRACTS. 

A great deal is said in the law books about latent 
and patent ambiguities, and the rule is enunciated by 
some writers on evidence, founded on a remark of 
Lord Bacon, that latent ambiguities may be explained 
by parol, but that patent ambiguities cannot be so 
explained. Here and there too is found the remark 
that you cannot create an ambiguity by parol. This 
old doctrine is exploded by the modern decisions. 
“Tt will not do to say that a patent ambiguity cannot 
be explained by evidence aliunde, though such 
remarks are frequently found in the books.” Cowen 
& Hill’s Notes, 1359. In Herring v. Boston Iron Co., 
1 Gray, 138, we find an excellent definition of 
“latent ambiguity.” ‘The ambiguity is latent if it 
results from viewing the. instrument in the light of 
the collateral facts, or what may be called the neces- 
sary extrinsic evidence.” And again, in the language 
of Chief Justice Shaw, in Sargent v. Adams, 3 Gray, 
78, “in coming to apply the description to the con- 
tract, and after all these means of exposition have 
been exhausted, there may remain an uncertainty in 
such application; this constitutes a latent ambiguity.” 

From an examination of the principal authorities 
we derive the following proposition: Parol evidence 
is admissible, in the construction of contracts, to 
define the nature and qualities of the subject-matter, 
the situation and relations of the parties, and all the 
surrounding circumstances, in order that the court 
may put themselves in the place of the parties, see 
how the terms of the instrument affect the subject- 
matter, and ascertain the signification which ought to 
be given to any phrase or term in the contract which 
is ambiguous or susceptible of more than one inter- 
pretation; and this, although the result of the evi- 
dence may be to contradict the usual meaning of 
terms and phrases used in the contract. 

It may be valuable to examine the authorities on 
which this proposition is based. 

The leading case is Bradley v. The Washington, etc., 
Steam Packet Co.,13 Peters, 89, A. D. 1839. This 
was an action on the case by the defendants in error, 
to recover for hire of the steamboat Franklin. The 
agreement of hiring grew out of the following paper : 
“T agree to hire the steamboat Franglin until the 
steamboat Sidney is placed on the route, to commence 
to-morrow, 20th instant, at ($35) thirty-five dollars 
per day, clear of all expenses, other than the wages 





of Captain Nevitt. W. A. Bradley, 19th November, 
1831.” And a written acceptance of the same signed 
by the president of the company. The question was 
whether the plaintiff in error was bound to pay for 
the use of the Franklin during the time when the 
navigation of the Potomac was prevented by ice. 
Parol evidence was offered on his part and excluded, 
and the defendant in error had judgment for the use 
of the boat during that period. The court reversed 
the judgment for this error, and observe: 

“Without attempting to do what others have said 
they were unable to accomplish, that is, to reconcile 
all the decisions on the subject, we think that we 
may lay down this principle as the just result. That 
in giving effect to a written contract, by applying it 
to its proper subject-matter, extrinsic evidence may 
be admitted to prove the circumstances under which 
it was made, whenever, without the aid of such evi- 
dence, such application could not be made in the 
particular case. With this principle in view we pro- 
ceed to inquire whether the evidence offered by the 
defendant in this case ought to have been received 
by the court. Now, had the evidence been received, 
it would have disclosed the following state of facts: 
That the route mentioned in the contract was one on 
which the plaintiff in error transported passengers, 
and also the mail; that the steamboat Sidney, men- 
tioned in the contract, was designed to perform this 
service, and that the Franklin was wanted for the 
same purpose; that the Sidney was then at Baltimore 
for the purpose of being fitted with her engine and 
equipments ; that although the transportation of pas- 
sengers and the mail was carried on by the plaintiff 
in error, in a steamboat, whilst the river was open; 
yet, when the river was closed by ice, so that the 
navigation was obstructed, the plaintiff in error then 
transported passengers and the mail all the way over- 
land, to Fredericksburgh; that when the river was 
thus obstructed, the plaintiff in error could not and 
did not use a steamboat; and that all these facts 
were known to the defendants in error. We think 
that this evidence ought to have been received, 
because it would have tended to show, by the circum- 
stances under which the contract was made, what 
was the intention of the parties, and in the lan- 
guage of the rule which we have laid down, that the 
contract, without its aid, could not be applied to its 
proper subject-matter.” 

In Bonny v. Bennett, 7 Mete. 354, A. D. 1844, A 
mortgaged to B “one ton of wire,” and afterward 
sold to D all his wire, amounting to 2,662 pounds; 
B brought this action to recover of D the value of 
the wire. B was allowed to show by parol that A 
and B did not meana precise ton in weight, but acer- 
tain mass of wire stored in a certain place, and esti- 
mated at a ton. 

In Knight v. N. E. Worsted Co., 2 Cush. 271, 283, 
A. D. 1848, Chief Justice Shaw observes: “In ex- 
pounding a written contract, although parol evidence 
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is not admissible, to prove that other terms were 
agreed to, which are not expressed in the writing, or 

that the parties had other intentions than those to be 

inferred from it, yet it is competent to offer parol 

evidence to prove facts and circumstances respecting 

the parties, the nature, quality and condition of the 

real and personal property which constitute the sub- 

ject-matter respecting which it is made.” 

Bainbridge v. Wade, 20 L. J., N. S., Q. B. 7, A. D. 
1850, was an action on a guaranty of “the payment 
of any sums of money due to you from Mr. Andrew 
Little, of Richmond, the amount not to exceed at any 
time the sum of one hundred pounds.” The defend- 
ant insisted that the form of the instrument neces- 
sarily limited the liability to debts already contracted 
at its date. Lord Campbell says: “But evidence 
may be received of the circumstances of the party at 
the time when the instrument was framed, in order 
to show in what sense the instrument was made. 
* * ¥* The instrument may be construed to apply 
only to a further debt. I should think that is the 
natural construction. But when we find that the 
defendant knew very well that Little had no dealings 
with the plaintiff, what other construction can be put 
upon it, but that if credit is given to Little, the 
defendant would be liable to the extent of £100?” 

Lowry v. Adams, 22 Vt. 160, A. D. 1850, was an 
action on a written guaranty, addressed to no one 
in particular, to be responsible for goods to be bought 
by another. The question was, whether its efficacy 
was exhausted by a purchase from one party upon 
its credit, or whether it operated as a continuing 
guaranty to other vendors who sold on the strength 
of it. The court remark: “For the purpose of 
ascertaining the intent of the parties in entering 
into any contract, courts will look at the situation of 
the parties making it, the subject-matter of the con- 
tract, the motives of the parties in entering into it, 
and the object to be attained by it; and even in 
cases where the contract is reduced to writing, will 
allow all these circumstances to be shown by parol 
evidence, if the intent of the parties upon the face of 
the contract is doubtful, or the language used by 
them will admit of more than one interpretation. 
When from the contract itself and all the surrounding 
circumstances, the true object and intent of the parties 
has been ascertained, courts will enforce the contract 
according to that intent, unless there be found in the 
way some stubborn, inflexible rule of law, absolutely 
requiring a different determination.” The judge 
reviews the circumstances as shown by the proof, and 
comes to the conclusion that the defendant must have 
intended a general letter of credit, and reverses the 
judgment. 

No es v. Canfield, 27 Vt. 79, 1854, was an action 
upon a written agreement to transport the plaintiff's 
“freight” during the navigable season of 1852, at a 
fixed price per ton. For the purpose of showing the 
meaning of this expression, as used by the parties, 





and that it was not intended to include hay, parol 
evidence was admitted, under objection, showing the 
nature, character and extent of the plaintiff's freight- 
ing for several years previous to the making of the 
contract, that the defendant during those years had 
done the plaintiff's freighting under similar contracts, 
and that the defendant was familiar with the plaintiff's 
business and the kind of property he had had trans- 
ported. On review this was held proper evidence. 

Blossom v. Griffin, 13 N. Y. 569, A. D. 1856, was 
an action against defendants as common carriers, to 
recover for damage caused to merchandise by an 
accidental fire. The defendants had signed a receipt 
for the goods, reciting that they were marked for 
New York, and expressing that they were “to be 
forwarded.” Defendants were both common carriers 
and forwarders. Evidence was received of an oral 
agreement previously made by defendants with plain- 
tiff to carry his merchandise of the description in 
question to New York, at a stipulated price. The 
referee found that the goods were received by de- 
fendants as common carriers, and rendered judgment 
against them. This was affirmed, the court holding 
that the receipt amounted to an agreement, but that 
the evidence was properly received. 

Comstock, J., after arguing that the goods might be 
recovered for under the’parol agreement, independent 
of the agreement in the receipt, proceeds: “ But the 
receipt itself, in my opinion, admits of a different in- 
terpretation from that which has been thus far con- 
ceded. In construing this, as every other writing, it 
is proper to look at all the surrounding circumstances, 
the pre-existing relations between the parties, and 
then to see what they mean when they speak. If no 
facts had been shown outside of the receipt itself, it 
might and probably would have imported simply an 
obligation to deliver the goods to some safe and re- 
sponsible carrier, to be transported to their destination. 
But calling in the aid of all the circumstances, view- 
ing the defendants also as carriers, and looking at 
their existing obligations to the plaintiffs, a fair expo- 
sition of the language used is that the property was 
to be “forwarded,” not in the exact and technical 
sense which excludes the idea of transportation, but 
to be carried forward to its destination, as marked on 
the goods and expressed in the receipt, by their own 
line of conveyance, according to their antecedent 
agreement. There is no rule which requires the 
words of a contract to be construed in their technical 
sense. In general the rule is the reverse, and there 
is certainly no necessary meaning of the phrase “ to 
forward,” which excludes the interpretation suggested. 
There can be no doubt that this was what the parties 
intended, and I am quite clear that, in adopting such 
a construction, we do no violence to the language in 
which they expressed themselves. Johnson, J., after 
conceding that the receipt unexplained would import 
only the obligation of forwarders, proceeds: “ But 
whenever it becomes necessary for the court, in order 
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to interpret an instrument, to resort to proof of ex- 
trinsic facts at all, it ought to hear all the facts and 
circumstances legitimately bearing upon the subject 
to which the instrument relates. It should then sur- 
round itself with all the material facts and circum- 
stances which surround the parties at the time, and 
occupy as nearly as possible their position. Hence 
proof of the other facts connected with this trans- 
action became not only important, but absolutely 
necessary, to enable the court to perform its duty of 
interpreting the writing and determining the true in- 
tent and meaning of the terms employed.” 

Price v. Mouat, 11 C. B. N. 8. 1862, was an action 
by servant against master for wrongful dismissal. 
The agreement of hiring was in writing. The defend- 
ant dismissed the plaintiff because he refused to fold 
lace on cards, as desired. The plaintiff offered to 
show by parol that he was hired in the capacity of 
“lace buyer,” and that his refusal was therefore justifi- 
able. The evidence was admitted, the writing being 
silent as to the capacity in which the servant was hired. 

Griffiths v. Hardenberg, 41 N. Y. 468, 1869. In 
this case there was a bond of indemnity to the 
sheriff for levying, etc., under an execution. The 
action was brought to recover indemnity for damages 
recovered against the sheriff for entering a dwelling- 
house to make a levy, previous to the execution of the 
bond. Evidence that such entry was made at the 
request and by the advice of the obligor, and that at 
the time the sheriff had refused to proceed unless 
indemnified by the obligor, was held admissible. 
“This is not a modification of the contract,” says the 
court, “but an interpretation of it by the light of the 
surrounding facts as they existed at the time of its 
execution and delivery.” 

In Peisch v. Dickson, 1 Mason, 9, A. D. 1815, Judge 
Story observes: “There seems to be an intermediate 
class of cases, partaking of the nature both of patent 
and latent ambiguities, and that is where the words 
are all sensible and have a settled meaning, but at the 
same time consistently admit of two interpretations, 
according to the subject-matter in the contemplation 
of the parties. In such a case I think that parol 
evidence might be admitted to show the circumstances 
under which the contract was made, and the subject- 
matter to which the parties referred.” He admitted 
parol evidence in this case. 

—_e—___—_——. 
A DAY IN A MASSACHUSETTS COURT. 


We have had our day in one of the Massachusetts: 


courts, and an account of our observations and im- 
pressions may be of interest to lawyers in other 
States. Our attendance wasin the Supreme Court, 
held for Worcester county, at the city of Worcester. 
This court is a sort of upper class circuit, for the trial 
of equity cases (there being no Court of Chancery in 
Massachusetts), and of law cases in which the amount 
at stake is one thousand dollars or more. The term 
in question was presided over by the Chief Justice of 





the State, Horace Gray. In person, this gentleman 
is the traditional type of the Boston public man, of 
whom the old Bay State makes senators and judges. 
He is about forty-seven years of age, stands some 
six feet two or three inches, of heavy but not un- 
wieldly bulk, has a florid and not particularly intel- 
lectual face, and a large head, completely bald down 
to the ears, with a perfect Mont Blanc of self-estaem 
and firmness surmounting all; his hair, what theve is 
left of it, is dark and unmixed with gray. His face 
is nearly bare of beard. His eye is bright, and 
rather merry. He has an air of great culture, vigor, 
self-possession and urbanity. A dress-coat and white 
cravat add to the imposing appearance of his figure. 
In manner he is quick, decided, but apparently 
patient and courteous. He seems to have a keen 
sense of the humorous, and frequently smiles visibly 
at the discomfiture of counsel or any other amusing 
circumstance. We are told that he exacts great 
deference from the bar. He talks a good deal, quite 
rapidly, rather diffusely, not pointedly, and with no 
remarkable force or elegance. He is a very busy and 
restless person for so large a man, and seems dis- 
posed to know and control every thing that is going 
on in his court, even to the smallest detail. He is 
said to be a man of profound learning, broad general 
culture, marvelous industry, indefatigable research, 
the strictest and most undoubted integrity, and of 
perfect correctness of life. Our acquaintance with 
him in our State, through his series of Reports in six- 
teen volumes, leads us easily to credit all that is said 
of his professional acquirements and abilities. His 
selection for the chief justiceship, and his advancement 
over so many of his seniors, is a rare compliment to 
professional worth and talents, and we doubt not 
that he fitly occupies the chair in which sat such men 
as Parsons and Shaw, who, with others, have given 
the commonwealth of Massachusetts its rightful pre- 
eminence in the law. 

There is a good deal more of formin the Massa- 
chusetts courts than in our own. Witnesses stand in 
a box while under examination, and counsel stand 
while examining them, or if they forget to do so, the 
chief justice ‘‘ brings them up” with a sharp reminder. 
The lawyers, in addressing the court, use considerable 
deference, and in answering the frequent questions of 
the chief justice, habitually reply “ Yes, your honor,” 
or “No, your honor,” a custom that strikes our ears 
oddly. There is the most perfect order and decorum 
in the court-room. The seats for spectators are very 
few, which is the great secret of a quiet court-room. 
The attendance of the bar seems small, only those 
engaged in the case on trial for the moment apparently 
being present. The court-room has two jury-boxes, 
and two jury-rooms opening therefrom, one on each 
side of the bar, so that the jury sitting on the trial 
may not be disturbed by official communication with 
one that may happen to be in deliberation. The 
jurors are arranged in three rows of four, instead of 
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two of six, which brings all better within sound of 
the witnesses’ voice. The verdict is signed by the 
foreman, a formality which it is perfectly safe to 
exact in Massachusetts, where most people know how 
to write. We observed no stenographer, and yet the 
witnesses were examined with considerable rapidity, 
which must render it impossible to take down all that 
is said. The absence of the shorthand reporter we 
regard as a serious defect. Photographs are not 
always flattering to the vanity, but they are sure to 
be like the subject. With a stenographer the business 
of making up a case on appeal is much simplified. 

Of the Massachusetts lawyers we make no par- 
ticular note. They are very much like lawyers all 
over the world, which, of course, means that they 
are the brightest men in the community. They seem, 
however, in this court at least, to try their causes 
rather less exhaustively and with less attempt at 
oratorical display than among ourselves. 

—— --op>o ——— 
CURRENT TOPICS. 

A writer in the April number of the Law Maga- 
zine and Review, in an able review of the works of 
Edward Livingston, says, with greater frankness than 
some of our English contemporaries: have shown: 
“America has reason to be proud of her lawyers and 
her jurists; she has still greater reason to be proud of 
her having produced the only legist of the age. * * 
It has been the glory of America, from the union of 
the practical character of the Anglo-Saxon race with 
better provision for legal education, and a greater 
desire for expansion and development of legal princi- 
ples natural in a new country, to produce at once 
greater jurists, and also to produce the great legist, at 
once philosophical and practical, enlightened in con- 
ception and skillful and wise in execution. In a 
word, America has not only produced Story, Whea- 
ton and Kent, but has the greater glory of producing 
Livingston.” 


A bill has been introduced into the present legisla- 
ture the provisions of which are substantially as 
follows: First. No witness shall be required to 
give bonds for appearance in any legal proceeding. 
Second. Upon the examination of a person charged 
with crime, before any court or officer authorized to 
commit for trial, such court or officer shall, upon the 
request of either party, take down in writing the 
testimony of such witness, such writing to be read 
to the witness and by him signed in the presence of 
such officer, who shall certify thereto, and place the 
same in the office of the county clerk. Third. Certi- 
fied copies of the same shall be furnished on applica- 
tion. Fourth. Zestimony taken as above, duly certified, 
may be read in evidence on trial, if witnesses cannot be 
produced. The above bill is a fair specimen of the 
wisdom of some of our law-makers. The oppression 
designed to be obviated is doubtless one that calls 
for instant reform. Our constitution provides that 





witnesses shall not be unreasonably detained, but in 
practice they are not only unreasonably detained, 
but most oppressively detained. But our law-makers 
should be careful, in endeavoring to abolish this evil, 
not to produce a greater. One of the most sacred 
and important rights of a person charged with the 
commission of crime is his right to be confronted 
with the witnesses, to cross-examine them, and to 
have the jury estimate their credibility, not only from 
their narration, but from their appearance, demeanor 
and manner of testifying. It would indeed be a 
singular spectacle that a man should be convicted 
of murder upon a mass of depositions, and in the 
physical absence of the persons making them. But, 
aside from the obvious dangers of such a proceeding, 
the provision above italicised would be in direct 
conflict with our bill of rights and the Constitution 
of the United States, which provide that, in all 
criminal prosecutions, the accused shall be confronted 
with the witnesses against him. 


The elegant landaulet of Attorney-General Wil- 
liams, for the purchase of which he misappropriated 
the contingent fund of his department, has proved to 
be a most unfortunate vehicle. There was a lively 
debate on the subject in the House on Saturday week, 
arising out of the clause in the appropriation bill pro- 
viding for the stable expenses of the Department of 
Justice. Nesmith, of Oregon, said that lawyers of 
Mr. Williams’ calibre in Oregon were glad to ride 
outside of a $50 mule. “ Put a beggar on horseback 
and he'll ride to the devil,” said Nesmith, and while 
he had no objection to the official making the journey 
referred to in the proverb, he did not want the gov- 
ernment to pay for the transportation. Next there was 
a sharp debate between Durham and Garfield about 
the number of horses used in the Department of 
Justice. Then Maynard wanted to know if the 
Attorney-General had too large a compensation with 
his salary and perquisites, whereupon he was rebuked, 
mildly by Garfield and severely by Dawes, for inti- 
mating that salaries should be eked out with perquis- 
ites. Garfield said it was unfair to put all the odium 
of an old abuse upon the shoulders of a single official ; 
some of the democrats not believing that it dated 
back to the days of Buchanan. Wheeler read a 
voucher, dated in 1859, for $200 paid to A. J. Joyce 
by the War Department, for exchanging an old wagon 
for a “fine Germantown carriage.” Wood declared 
that the carriage was for the department, and not for 
the Secretary. Nesmith called attention to the differ- 
ence between $200 and $1,600. 


Kellogg spoke of the whole affair as a small busi- 
ness, which brought out George F. Hoar with a pro- 
test that it was no small business, but an important 
question, whether public property was put to private 
uses. He wanted safeguards against such abuses, 
provided they should apply alike to all officials, from 
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the President down to the groom that takes care of 
his horses. Afterward, the use that the Attorney- 
General had for a carriage was discussed. Hoar 
asked Nesmith if he wanted the Attorney-General 
to ride up the avenue on a mule when he went to 
the Supreme Court, to which the Oregon member 
replied that he had seen that dignitary ride on such 
an animal in Oregon. After two hours of this kind 
of talk the appropriation of $2,000 for maintenance 
of horses and $600 for repairs of carriages and har- 
ness, for the Department of Justice, was stricken 
from the bill, and George F. Hoar’s stringent amend- 
ment was adopted, prohibiting the use of any public 
property for private purposes, and the use of the 
labor of any person in government employ for such 
purposes. 


In an action on a life insurance policy tried last 
week in New York, before Mr. Justice Van Voorst, 
the evidence showing breach of warranty and fraud- 
ulent concealment, the judge directed the jury to ren- 
der a verdict for the defendant. The usual formal 
question was thereupon asked by the clerk: “Do 
you find this to be your verdict ?” and all responded, 
“No!” “No!” Judge Van Voorst, however, paid no 
attention to them, simply saying, ‘ You are dis- 
charged.” Another illustration of the independence 
which juries sometimes assume comes from Canada, 
The action was libel, and after deliberation the jury 
returned the following verdict in writing: “ Guilty 
of libel without malice.” His Lordship explained to 
them that this verdict was equal to a verdict of not 
guilty. The foreman replied that they were unani- 
mous in their verdict. They were then asked. to 
make their verdict in the usual way of “ guilty ” or 
“not guilty.” They again returned with the same 
verdict. -His Lordship refused to accept it, and the 
jury again retired, and after a further absence of two 
hours came into court and said they could not agree 
on any other verdict. They were then discharged. 
That jury must have read the Dean of St. Asaph’s 
case. 

—-- o> oe — —— 


NOTE OF CASE. 

An interesting point was decided in dina Ins. Co. 
v. Hannibal & St. Joseph R. R. Co., 1 Cent. L. J. 206, 
before Dillon and Treat, JJ., of the Eighth U. 8. Cir- 
cuit. The plaintiff insured the personal property of 
one Balcom, situated near defendant’s railroad, and 
which was afterward destroyed by the carelessness 
of defendant’s servants in the use of its locomotive 
engine. The plaintiff paid Balcom, and took an 
assignment of all his right to recover on account of 
said loss against the railroad company, reserving, 
however, all rights in excess of the amount paid by 
the plaintiff on the policy. The property destroyed 
exceeded in value the amount of the insurance. The 
insurers brought an action to recover the amount 
paid on the policy in their own name, and, on de- 





murrer, the court held, per Dillon, J., that the action 
could not be sustained in the name of the insurers, 
Judge Dillon said: “The property destroyed ex- 
ceeded in value the amount insured, and the rule of 
law has been long settled that the insurance com- 
pany, on the payment of the loss, cannot sue the 
wrong-doer who occasioned it in his own name. 
The suit, though for the use of the insurer, must be 
in the name of the person whose property was 
destroyed. The wrongful act was single and indi- 
visible, and gives rise to but one liability. If one 
insurer may sue, then, if there are a dozen, each may 
sue, and if the aggregate amount of all the life poli- 
cies falls short of the actual loss, the owner could 
sue for the balance. This is not permitted, and so it 
was held nearly ahundred years ago in a case whose 
authority has been recognized ever since, both in 
Great Britain and in this country. London Assurance 
Co. v. Sainsbury, Doug. 245, 1783, in which the 
Exchequer Chamber unanimously affirmed the judg- 
ment of the K. B. for the defendant. Rockingham, 
ete., Ins. Co. v. Bosher, 39 Me. 253, and cases cited; 
Hart v. Western Railroad Corporation, 13 Mete. 99, 
where the subject is fully gone into by Chief Justice 
Shaw; Conn., etc., Ins. Co. v. N. Y., etc, R. R. Co., 
25 Conn. 265, 278; Peoria, etc., Ins. Co. v. Frost, 57 
Ill. 333; Flanders on Insurance, pp. 360, 481, 591.” 


FRAUDULENT STATEMENTS AS TO VALUE. 





Tue CASE OF ELLIS v. ANDREWS. 

The case of Ellis v. Andrews & Andrews, Jr., recently 
decided by the Court of Appeals of this State, and re- 
ported by us, ante, p. 262, has drawn some new distinc- 
tions in regard to actions on the case for fraud and 
deceit. The majority of the court lay down the law 
broadly in effect that, although the defendants were 
guilty of defrauding the plaintiff on making a sale of 
stock to her, and that she relied upon the defendants’ 
statements in making the purchase, and sustained 
damages to the amount of ten thousand dollars, yet 
she is not entitled to recover if the defendants confine 
their fraudulent statements merely to the question of 
the value of the property sold. As to tie value, the pur- 
chaser must rely upon her own judgment, and, if not 
sufliciently informed, must seek further information. 
In other words, the plaintiff has been intentionally de- 
frauded by the defendants. The defendants come into 
court and do not deny it, but the court says we will 
give you no remedy, because it is your misfortune to 
be ignorant or easily deceived. 

This would seem to be rather inconsistent with a 
very old maxim of the law, that courts were organized 
to protect the weak, and the intelligent and strong 
can protect themselves. 

It also seems to run counter to another maxim, that 
courts will not limit the definition of fraud. 

In Willard’s Equity Jurisprudence, p. 147, we find the 
following: ‘‘ With regard to the definition of the term 
‘*fraud,’”’ it was well remarked by Lord Eldon, in one 
case, that the court has never ventured to lay down, asa 
general proposition, what shall constitute fraud. 
Should a fixed and invariable rule be devised, other 
means of avoiding the equity of the court would soon 
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be found out. Hence in cases of oppressive bargains, 
if the least tincture of fraud is found, relief has always 
been given. And when it is considered how various 
and complicated are the transactions of human affairs, 
how greedy and insatiable is the appetite for gain, and 
how resistless the temptations of avarice, we can 
readily acquiesce in the remark that fraud is infinite, 
and that any attempt to limit the jurisdiction of relief 
would be followed by new schemes, which the fertility 
of man’s invention would contrive.” 

Substantially the same doctrine is laid down in 1 
Story’s Eq., § 186. 

In the present case the court has undertaken to say 
how far guilty parties can carry their frauds with im- 
punity. 

In these modern times when the country is flooded 
with bogus corporations, founded on dry oil-wells and 
iron ore, not yet discovered, the parties owning such 
worthless stock may defraud the community, provided 
they confine their representations merely to the value 
of the stock. 

The court concede that if the vendor had made false 
and fraudulent statements in regard to the property 
owned by the company, or the price at which its stock 
was selling in market, etc., it would have shown a good 
cause of action. Those facts are merely retail state- 
ments going to make up the value. 

Such facts a party could more easily ascertain than 
the value, provided it was a stock sold in the public 
market, but not one stock in four is sold at the broker's 
board, and hence it frequently has no market value, 
while it may have intrinsic merits. 

To the purchaser it is more important to know the 
intrinsic value of the stock of a corporation than the 
number of acres that may be owned by it. 

We have heard aremark made by an eminent jurist 
in regard to this decision, that the court of appeals has 
“* taken a new departure,’’ but Judge Grover does not so 
regard it, as he mainly relies upon the decision of 
Harvey v. Young, made by the Queen’s Bench, about 
1602, in the reign of Queen Elizabeth. That was a case 
in regard to the value of land, and in that respect 
different from a sale of stock, and the court there lay 
down the doctrine that it is ‘‘the folly of the pur- 
chaser’? to be ignorant. In effect that they should 
bave been sharper or wiser, and then they would not 
have been defrauded. 

In the same reign the same court decided, ‘‘a man 
being convicted of a simple felony, as stealing any 
chattel of the value of twelve pence, if, when asked 
why he should not be sentenced to die, he prayed the 
benefit of clergy, the book containing the ‘‘ neck 
verse’’ was put into his hand, and if he could read he 
was discharged, but if he could not he was hanged.” 
1 Campbell’s Lives of Chief Justices, 191. 

That same doctrine has now been applied to this 
plaintiff, because of her want of education or business 
skill the courts dismiss her without relief. 

That case of Harvey v. Young, cited by the court of 
appeals, is only briefly reported by Yelverton, and he 
does not state which judge wrote the opinion, but at 
that time John Popham was chief justice of that court. 
He is the same chief justice who soon after presided at 
the trial of Sir Walter Raleigh, and laid down the law 
that a prisoner couid be convicted of treason upon the 
ex parte statement or confession of a third party made 
out of court, without being sworn to, and without 
confronting the prisoner, or giving the opportunity of 
cross-examinatiou. 2 State Trials, 1-62. 





To show in what estimate that chief justice is held 
by Lord Campbell, I quote from vol. 1, page 234. 

Popham’s portrait represented him as “a huge, heavy, 
ugly man; and Iam afraid he would not appear to 
great advantage in a sketch of his moral qualities, 
which, lest I should do him injustice, I shall not 
attempt.”’ 

We have no objection to authorities on account of 
their age, when they assert correct principles, but we 
have no respect for a wrong doctrine, although it is 
hoary with antiquity. 

We have mach more respect for the doctrines laid 
down by the Court of Appeals in the recent case of 
Simar v. Canaday, 53 N. Y. 306, decided before but 
reported since the Ellis case was decided, in which the 
court says, that, ‘‘ whether a representation as to the 
value is merely an expression of opinion or belief, or 
an affirmation of a fact to be relied upon, is a ques- 
tion for the jury.” 

We have great respect for the Court of Appeals, and 
especially for the judge who wrote the opinion, and, 
therefore, we feel more liberty to criticise their de- 
cisions. 

We cite a few authorities upon this question. 

‘“*Where an action is brought fora false representa- 
tion by defendant knowingly made, and by which the 
plaintiff has sustained damages, it is not necessary to 
show that the defendant intended to injure the plain- 
tiff.” 1 Bacon’s Abr. 97. 

** Where fraud with damage concur and meet to- 
gether there an action lieth.’”’ 3 Bulstrode’s Rep. 95. 

“Tt is a very old head of equity that if a represen- 
tation be made to another person, going to deal in a 
matter of interest upon the faith of that representation, 
the former must make the representation good if he 
knew it to be false.”’ Per Lord Eldon, 6 Ves. 182; 
Chancellor Kent, 7 Johns. Ch. 201. 

“If one party suffers the other to buy an article 
under a delusion created by his own conduct, it will 
be deemed fraudulent, and fatal to the contract. 2 
Kent. 482. 

“Tf the party intentionally misrepresents a material 
fact, or produces a false impression by words or acts, 
in order to mislead, or to obtain an undue advantage, 
it isa case of manifest fraud.’ Story’s Com. on Eq. 
Jur. 201. 

* Anaction lies for all deceits or frauds in contracts, 
by which damages accrue to the plaintiff.” Cowen’s 
Treat. 310. 

‘Fraud has been defined to be, any kind of artifice 
by which another is deceived.”” Willard’s Eq. Jur. 147. 


— ee 


The leading candidates for the vacant Court of Claims 
judgeship are now Representatives Maynard of Ten- 
nessee and Scofield of Pennsylvania. Both are repre- 
sentatives at large from their respective States, ind as 
there is every prospect that the republican party will 
be beaten in those States next fall, a life position 
on the bench would be highly acceptable to them 
both. Mr. Maynard was first in the field as a candi- 
date, and has probably the recommendation of the 
larger number of congressmen, but Mr. Scofield has 
the most influential support. His appointment is 
urged upon the president as one that would give the 
court added dignity and ability, and cause it to pos- 
sexs the confidence of congress to a greater degree than 
heretofore. 
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NEGOTIABLE INSTRUMENTS — RAISED CHECK. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1873. 


EsPy AND OTHERS, plaintiffs in error, v. THE First 
NATIONAL Bank OF CINCINNATI. 


A check drawn by S. & M. on the bank for $26.50, in favor of 
H., was raised to $3,920, and the payee’s name chan; 
to E. H. & Co., and offered to the latter by a prenget in 
Re ment for bonds and gold purchased by him. E. H. 

‘0. sent the check for information to the bank, whose 
teller replied “it is good,” or ‘it is all rigut.”’ In a suit 
brought by the bank against E. H. & Co.,a judgment 
= given for plaintiff. On error to this court it was 

eld: 

1. That where money is paid on a raised check by mistake, 
neither party being in fault, the general rule is that it 
may be recovered back as paid without consideration. 

2. But that,if either party has been guilty of negligence 
or carelessness by which the other has been injured, the 
negligent party must bear the loss. 

3. That where a party to whom such a check is offered sends 
it to the bank on which it is drawn for information, the 
law presumes that the bank has knowledge of the 
drawer’s signature, and of the state of his account, and 
it 2 responsible for what may be replied on these 

oints. 

4. at unless there is something in the terms in which 
information is asked that points the attention of the 
bank officer beyond these two matters, his response 
that the check is good will be limited to them, and will 
not extend to the genuinevess of the filling-in of the 
check as to payee or amount. 

5. Quere: Would the indorsement of the word “ good,” 
with the officer’s initials, under such circumstances, 
make the bank liable beyond the genuineness of the 
signature and the possession of funds to meet the check 
as certified ? 

6. Where a check is certified for the purpose (known to the 
bank) of giving it credit for negotiation or circulation, 
to be used as money, and it so passed into the hands of 
third persons, the bank would be bound, though the 
case might be otherwise. when it was only certified to 

ve the party presenting it assurance that it was good 
or his own satisfaction in taking it. 

7. But it is clear that a verbal reply that a check is good, 

ven for the information of the party about to receive 
t, extends 7 to matters of which the bank had 
knowledge, or is presumed to have by the law, unless 
he is told that more extended information is expected 
or asked for as to the validity of the check. 


In error to the Circuit Court of the United States 
for the Southern District of Ohio. 

Mr. Justice MILLER delivered the opinion of the 
court. 

Stall & Meyer, customers and depositors with the 
First National Bank of Cincinnati, made their check 
on that bank for the sum of $26.50, payable to the order 
of Mrs. E. Hart, and delivered it to a stranger to all 
the parties to the transaction, out of which this con- 
troversy arose. This man erased the name of the payee 
and the amount for which it was given, and inserted 
the name of Espy, Heidelbach & Co., bankers and 
brokers, and also the sum of $3,920, and passed it to 
Espy, Heidelbach & Co., in payment of bonds and gold 
which he purchased from them. 

The check was paid by the bank through the clearing 
house, and the next day the fraud was discovered and 
the bank made a demand on Espy, Heidelbach & Co., 
for the amount as paid through a mistake. 

If this were all the case there could be no doubt of 
their right to recover. The principle that money so 
paid under a mistake of the facts of the case can be 
recovered back is well settled, and in the case of raised 
or altered checks so paid by banks on which they were 
drawn, there are numerous well-considered cases where 
the right to recover has been established, when neither 
the party receiving or the party paying has been in 
any fault or blame in the matter. Of course if there is 


fault on the part of the party receiving pay for such 
a check, it strengthens the right of recovery. 
But in the case before us, the rights of the parties 





are to be determined by what took place between 
themselves before the check was paid. It appears by 
the bill of exceptions, that the man who perpetrated 
the fraud, having ascertained from Espy, Heidelbach 
& Co. the price of the bonds and gold which he pro- 
posed to buy of them, told them that he had dealings 
with Stall & Meyer, and would get their check for the 
amount, and after an absence of two or three hours 
returned with the check in question. Not wishing to 
take it from this stranger without further information, 
they sent Mr. Snarenberger, one of their clerks, to the 
bank, with instructions to ascertain if the check was 
good, and to say that it was presented by a stranger. 
Snarenberger presented it to Mr. Sanford, the proper 
officer of the bank, who, after examining the check and 
the state of Stall & Meyer’s account, said ‘‘it is 
good,” or “it is allright.” “‘Send it through the clear- 
ing house.”’ 

There is a slight disagreement between Snarenberger 
and Sanford as to the precise words used, but we do not 
deem the difference of any importance. But there is 
difference in another point between these two, which 
with the jury might have had some weight. Snaren- 
berger testifies that he told Sanford that the check 
was offered to his house by a stranger, which Sanford 
denies; and Sanford says that he told Snarenberger 
that if the check was offered by a stranger he would 
advise them to have nothing to do with him; that he 
would be careful and not pay so large a check toa 
stranger, no matter how good-looking he was. 

On the return of Snarenberger, Espy, Heidelbach & 
Co. delivered the bonds and gold to the stranger and 
received the check in payment, and in the language of 
the record, the stranger went his way and was heard 
of no more. Espy, Heidelbach & Co. indorsed the 
check, and it was paid, as stated already, through the 
clearing house. 

In a suit brought by the bank to recover the money 
it had a judgment, to reverse which this suit is brought. 

The defendants excepted to the admission of certain 
testimony given by the plaintiffs on the trial for the 
purpose of proving that the words “‘all right,”’ “it is 
good,” when used in reference to a check presented at 
the bank on which it is drawn, had, by the custom and ~ 
usages of the bankers in Cincinnati, acquired a limited 
and well-understood meaning, namely, that it had 
reference exclusively to the genuineness of the draw- 
er’s signature and to the state of his account at the 
bank. The objections made to this evidence were 
that in its nature it was inadmissible, that the person 
testifying showed his want of knowledge on the sub- 
ject, and that the expressions ‘‘all right’ and “it is 
good’ were not the precise expressions used. But we 
need not inquire whether the court was right in ad- 
mitting this testimony, because in the subsequent pro- 
gress of the trial it became immaterial. The court re- 
fused to charge the jury, as requested by the plaintiffs 
in their fifth and sixth prayers, that if there was such 
an understanding among bankers as to the use of 
the terms meutioned, it limited the responsibility of 
the bank to these two matters; and in the charge of the 
court of its own motion it placed the case beyond the 
influence of such testimony, by instructing the jury 
that as matter of law such was the effect of the words 
supposed, when used under the circumstances sug- 
gested by the interrogations of plaintiffs’ counsel in 
regard to the understanding of them among bankers. 

We are relieved also, by an attentive consideration 
of the instruetions given by the court, from another 
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very grave question much discussed by counsel in this 
court, that is, whether a verbal statement by the proper 
officer to certify checks that the one presented is good, 
is, or is not, the equivalent of a written certification 
of the check in the usual manner. For the fourth in- 
struction asked by the defendants and granted by the 
court is precisely what is claimed by counsel here as to 
the effect of such verbal statement, as will be seen at 
once by its inspection. It is as follows: ‘A verbal 
certification of a check is equally valid with a written 
certification, and constitutes a contract obligatory on 
the party giving the certification, the consideration of 
which is the property parted with by the party receiv- 
ing the certification on the faith of the certification.” 
The plaintiff in error, against whom the jury rendered 
their verdict, notwithstanding the instruction thus 
given, must be held to’ have had the benefit of the prin- 
ciple thus asserted with the jury, whether the court was 
right in giving it or not. 

The plaintiffs on the trial below prayed ten distinct 
instructions to the jury, all of which were granted, 
except the fifth and sixth, which we have considered. 
The defendants prayed eight instructions, all of which 
were refused or modified, except the fourth, to which 
attention has just been called. Upon all these rulings 
of the court as well as upon the charge of the court of 
its own motion, errors are assigned. 

But we are of opinion that the whole case turns upon 
the latter charge of the court. This consisted of four 
distinct propositions: 

1. That if defendants below sent the check to the 
bank for the purpose of having the latter pass upon 
the genuineness of the signature and the state of the 
account of the drawer, the statement that it was good, 
or all right, would estop them from denying that 
the signature was genuine, and there were funds to 
meet it. 

2. If defendants sent the check for the purpose of 
testing the genuineness of the signature of the draw- 
ers, the state of their account, and to test its gen- 
uineness in all other respects, and plaintiff, knowing 
the full extent of the object for which it was sent, re- 
plied “it isgood,” or ‘it is all right,” plaintiff is estop- 
ped to set up that the check was raised. 

3. That if the defendants had no suspicion that the 
check was raised and sent it to plaintiffs for examina- 
tion without specifying the particulars to which they 
wished the examination directed, the plaintiffs had a 
right to presume that it was desired in relation to 
such points as the law presumed them to have knowl- 
edge, namely, the genuineness of the drawer’s signa- 
ture and the state of his account, and if they answered 
in good faith and had no means other than those of 
defendants of knowing that the check was raised, they 
were not estopped from setting up that fact. 

4. That if the parties were mutually ignorant and 
unsuspicious concerning the check being raised, the 
law did not impose upon plaintiffs, more than the 
defendants, the duty of calling on the drawers for 
information on that subject. 

The plaintiffs in error, defendants below, can have 
no cause to complain of the first and second proposi- 
tion laid down by the court below. 

If the bank officers had their attention turned to the 
matter of the raising of the check, or even had notice 
that in applying to them for information, the parties 
presenting it did so for the purpose of getting informa- 
tion which would include that subject, they could 
have limited their general statement that,it was good 





so as to exclude its application to that point, or might 
have declined answering altogether. If, with this 
notice, says the court, they gave a general statement 
that the check was good, or all right, these words 
must be held to have reference to all the matters on 
which they knew that the other party had asked or 
desired their opinion. Unless we are prepared to hold, 
to the fullest extent, the principle asserted by the 
plaintiffs in error, that the general statement that the 
check is good binds the party making it as to every 
thing connected with its validity, this charge of the © 
court is as favorable to them as it should have been 
and is only doubtful as it militates against the bank. 

We think it is equally clear on the principle that 
there was no error in the fourth proposition of the 
court. Undoubtedly, where there exists a suspicion 
that the check has been altered in the amount, orin 
the name of the payee, the proper party to be inquired 
of is the maker of the check. He and he alone has the 
means of settling that question conclusively. The 
bank, as a general rule, can know this no better than 
the party to whom it is presented for negotiation. It 
is the latter who first parts with his money or prop- 
erty on the faith of the check, and he is as much bound 
to diligent inquiry on that question as the bank. The 
latter is held by the law to know the drawer’s signature 
and the state of his account. He is no more bound to 
know or to answer beyond these two matters than the 
party who presents it for information. So if there be 
no suspicion of the fraud in raising the check, the par- 
ties are equally innocent, and no question of the rela- 
tive degree of diligence in making inquiry on that 
subject arises between them. This is certainly true 
unless the bank, if it consents to give any information 
at all about the validity of the check, is bound to 
answer as to every thing which may affect its validity. 
As this contention is the turning point of the case and 
is the one which is responded to in the third of the 
propositions laid down by the court, we turn now to 
consider that. 

This assumes that neither party had any suspicion 
that the check was raised and that no special reference 
was made to that point in the inquiry of the de- 
fendants below. It is also to be considered that the 
bank was not asked to certify it in the usual way by 
indorsing it as good, and that the party who asked in- 
formation was the one whose name was in the check as 
payee. We do not propose to decide here what would 
have been the legal effect in the present case if the 
bank officer had, under precisely these circum- 
stances, been requested to indorse the check as good 
and had done so, affixing his name or his initials in the 
ordinary way. 

The strong argument of plaintiff in error is that such 
an indorsement would bind the bank for the entire 
validity of the check, and that what was said verbally 
by,Sanford was the legal equivalent of such an indorse- 
ment. If this latter point were conceded, no case pre- 
cisely in point has been produced where this would be 
held to bind the bank under the circumstances of the 
present case. The authorities relied on are mainly 
acceptances of drafts or bills of exchange; and it is the 
same class of cases that are relied on to show that a 
verbal acceptance, or promise to accept, is equivalent 
to a written acceptance. The highest courts in this 
country and England have regretted the decisions 
which gave original sanction to this latter proposition. 
Boyce v. Edwards, 4 Peters, 122; Johnson v. Collins, 1 
East, 103. 
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Bank checks are not bills of exchange, and though 
the rules applicable to each are in many respects the 
same, they differ in important particulars. Merchants’ 
Bank v. State Bank, 10 Wallace, 647. Among these 
particulars is that a check is drawn against funds on 
deposit with the banker, and the indorsement that it 
is good implies that when the indorsement is made 
there were funds there to pay it. A bill of exchange 
is not drawn on such deposits necessarily, and its ac- 
ceptance raises no implication that the drawer has such 
funds to meet it. It isa new promise by the acceptor 
to pay, funds or no funds. In both cases the bank is 
supposed to know the signature of its correspondent, 
and cannot, after indorsing it as good or accepted, dis- 
pute the signature. But as one of the main elements 
of utility in a bill of exchange is that it shall circulate 
freely, and it may thus pass through many hands on 
the faith of the acceptor’s signature, it may possibly be 
that he should be responsible for the promise contained 
in it, as it came from his hands, for it was drawn on no 
special fund, and the possession of such fund by him 
does not affect his liability. By such acceptance he 
becomes primarily liable, as if he were the maker of a 
promissory note. How far these reasons should be 
applied to a certification that a check was good seems 
extremely doubtful, both on principle and authority. 
Where the object is to use the indorsement to put the 
check in circulation, or raise money on it, or use it as 
money, and this object is known to the certifying bank, 
it may be argued with some force that the bank should, 
as in the case of an acceptance of a bill of exchange, be 
held responsible for the validity of a check as it came 
from the hands of the certifying bank. Sucharule 
would seem to be just when checks are certified, as we 
know they often are, without reference to the presence 
of funds by the drawer, and when the well-known 
purpose is to give the drawer a credit by enabling him 
to use the check as money, by putting it in circulation. 

But such a verbal statement as was made in the 
present case cannot come within that principle. There 
was no design or intent on the part of the bank to 
assume a responsibility beyond the funds of the drawer 
in their hands, nor to enable the payee of the check to 
put it into circulation. Nothing was said or done by 
the bank officer which could be transferred with the 
check as part of it to an innocent taker of it from the 
payee. Such subsequent taker would have no right to 
rely on what was said by the bank officers, any further 
than the payee would. 

We are of opinion that the court was entirely right 
in treating the case as one in which information was 
sought and obtained by Espy, Heidelbach & Co. for 
their own use, and to govern their own action. For 
such information as the bank was willing tu give, and 
did give, it was, no doubt, responsible, because it had 
reason to believe that the other party would act upon 
it. But only to this extent and only on this principle 
is it liable. It is not liable as for accepting or indors- 
ing a draft or check with intent that it might go upon 
the market for general use and negotiation with the 
credit of its name attached to the paper, just as it was 
placed on the market. 

Under these circumstances we are of opinion that 
the Circuit Court was right in holding that in the 
absence of any thing tending to direct his attention 
to other matters, the bank officer had a right to sup- 
pose that information was desired of him only in 
regard to the signature of the drawers and the state 
of their account. These are material facts to be 





known, which both common sense and commercial law 
presumed to be within his knowledge. The an- 
swer he gave that the check was good or was all 
right must be supposed to be responsive only to these 
two points. The genuineness of the payee’s name 
and of the sum filled in the body of the check were as 
well known and as easily ascertainable by the payees 
themselves as by the bank officer, and unless the 
inquiry was so framed as to call his attention to these 
points, he had no reason to suppose, in the nature of 
the transaction, that he was expected to give informa- 
tion in regard to them. So the response of “good”’ 
should not on sound principle be held to extend to 
them. He was under no moral or legal obligation to 
give an opinion on these points. He had no reason 
to suppose that he was asked for such an opinion, and 
because he did give an opinion that the check was 
good in the only points of which he knew any thing, it 
would be illogical to hold the bank liable on the ground 
that the response meant good absolutely and for all 
purposes. 

The court told the jury very clearly that if the bank 
officer had any reason to believe that the defendants 
were seeking information in regard to the general val- 
idity of the check, or if they had been asked any ques- 
tion which related to the genuineness of the check as to 
the amount or the names of the payees, his statement 
that it was all right would bind the bank. This was as 
far as the court ought to have gone in that direction, 
for they were not bound to answer such a question, 
nor, as we have already said, does the law or the 
nature of the business imply that they had any 
superior information on these points to that which the 
defendants had. 

The case was certainly very fairly put before the 
jury, so far as the rights of plaintiffs in error are 
concerned, if the views here advanced are sound, and 
the judgment must be affirmed. 


—-—- +e —— 


COMMISSION OF APPEALS ABSTRACT. 
ASSESSMENT FOR LOCAL IMPROVEMENTS. 


When an incumbrance: New York city. — Action to 
remove the lien of an assessment from certain premises 
owned by plaintiffs, situate in the city of New York. 

Defendants conveyed to plaintiffs’ grantor certain 
premises by a deed, which contained a covenant that 
the premises were clear and unincumbered of all taxes, 
assessments and incumbrances, and that they would, 
thereafter, upon request, make, do and execute such 
further acts and conveyances, etc., for conveying and 
confirming the premises to the grantor or assigns, as 
they might request. In October, 1865, a contract for 
the construction of a sewer was made in pursuance of 
chapter 381, Laws of 1865; this had been completed and 
the expense thereof paid by defendant at the time of 
said conveyance. In October, 1866, an assessment in be- 
half of defendants of the expense of constructing said 
sewer was confirmed and entered against defendants as 
owner of the premises, and was an apparent lien 
thereon. Defendants refused, upon demand, to cancel 
the lien or to release said premises therefrom. Held 
(Earl, C., contra), that as the assessment had not 
been made and confirmed, and had not been entered 
as required by section 6, chapter 574 of Laws of 1853, 
in order to make it a lien at the time of the giv- 
ing of the deed, such assessment was not then 
a lien or incumbrance within the meaning of the 
covenant, and was not a breach of the covenant. 
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But those various statutory provisions authorizing 


the municipal corporation of the city of New York to 
construct sewers, and to collect the expenses by assess- 
ments upon the owners or occupants of the premises 
benefited, and declaring such assessments to be incum- 
brances upon such premises, refer to collections from 
other parties, not from the corporation itself. It can- 
not make such an assessment so as to create a valid 
lien or incumbrance upon property owned by itself at 
the time the sewer was constructed, and the expense 
thereof paid by it. 

When, therefore, defendants conveyed the property 
no portion of the expense of the sewers was chargeable 
upon, or could thereafter be collected out of the prop- 
erty, and plaintiffs, therefore, were entitled to a dis- 
charge and release of all claim for or on account of the 
assessment. Dowdney v. Mayor, etc., of N. Y. Opin- 
ions by Lott, Ch. C., and Earl, C. 

COMMON CARRIER. 

1. This action was brought against defendant as a 
common carrier to recover for the loss of forty barrels 
of oil. Plaintiff’s agent shipped the oil to plaintiff at 
New York under a contract with “the Union Tr. & 
Ins. Co., who gave him a receipt or bill of lading con- 
taining a clause, exempting it from liability for loss or 
damage by fire, or other casualty, while in depots or 
places of transhipment.’’ There were also certain 
other exemptions from liability in the receipt which 
were expressed therein to be also for the benefit of con- 
necting carriers. Defendant received the oil upon its 
steamboat at South Amboy for transportation to New 
York, and received from the contracting carrier a por- 
tion of the freight. While the oil was in defendant's 
depot it was destroyed by fire without any negligence 
on the part of defendant. Held, that as defendant 
was simply aiding the contracting carrier in the per- 
formance of its contract, and acting as a subordinate, 
it was entitled to the benefit of the exemption from 
liability for loss by fire; that the express exemptions 
from other liabilities contained in the contract did not 
change the rule in this respect, and plaintiff, therefore, 
was not entitled to recover. Manhattan Oil Co. v. C. 
& A. R. R. & Tr.Co. Opinion by Gray, C. 

2. This action was brought against defendant as a 
common carrier to recover for the loss of certain goods 
transported by it. The goods were received by defend- 
ant April 27, 1870, and carried to Saratoga Springs, 
their destination, the same day. Plaintiff had just come 
from Michigan, and located at Greenfield, four miles 
from Saratoga, and was unknown. Defendant’s depot 
agent made inquiries of the draymen who were accus- 
tomed to deliver freight, and who were most likely to 
know, but could not ascertain her residence. The 
goods were put into defendant's storehouse, and on 
May 1, 1870, were destroyed by fire, without negli- 
gence on the part of defendant. No notice of the 
arrival of the goods was given to the consignee. 
Held, that plaintiff could not recover; that where the 
residence of a consignee claiming the right to notice 
of the arrival of goods is not known to a com- 
mon carrier, it is the duty of the consignee to 
give such information as will enable the carrier to give 
the requisite notice, and if after due inquiry the car- 
rier fails to learn the residence, such notice is ex- 
cused, and after a reasonable time for removal has 
elapsed, the liability of the carrier as such is dis- 
charged upon storing the goods, and thereafter he is 
only liable as warehouseman. Pelton v. Rens. and Sar. 





— 
CONTRACT. 

Revenue law: duty imposed after contract is made. — 
This action was brought on a contract between 
plaintiff and defendant, made prior to the passage of 
the act of congress, of June 30, 1864 (13 U.S. Stat. at 
Large, 270), which provides (§ 97) that whoever shall 
have made any contract prior to its passage for the 
delivery of manufactured articles, is authorized to add 
to the price as much money as will be equivalent to 
any duty subsequently imposed on said articles and 
not previously paid by the vendee, and shall be entitled 
to sue for and recover the same, to recover the duty 
of two dollars per ton imposed by § 94 of said act, and 
paid by plaintiff upon iron delivered under said contract. 
By the contract defendant agreed to sell and deliver to 
plaintiff 36,667 tons of iron ore, for which plaintiff 
agreed to pay him in pig iron at the rate of one ton of 
pig iron for eight tons of ore. Held, that the contract 
was within the spirit, purview and letter of the act; 
thatthe word “ price’’ was used there not as denoting 
a sale for money simply, but in the sense of value or 
“compensation,’”’ without regard to the form in 
which it was received; that as to the pig-iron the 
agreement was in effect a sale thereof by plaintiff to 
defendant, and the word ‘“‘ vendee” applied to the 
latter the same as if he had paid therefor in money. 

Also held, that § 87 of said act, which expressly 
provides, in the case of tobacco, that where the 
material is furnished or sold by one party, with an 
agreement with another that the manufactured 
article should be received in payment, the duty, when 
paid by the manufacturer, may be collected of the 
other party, furnished no inference against the con- 
struction above given, as § 87 provides for a case not 
embraced in § 97, it authorizing such collection in the 
particular case specified, whether the contract was 
made before or after the passage of the act. Hudson 
Iron Co. v. Alger. Opinion by Earl, C. 


DAMAGES — PRACTICE. 


This action was brought for the conversion of forty 
of the San Francisco Water Works Co. bonds, of $500 
each, which were claimed to have been purchased by 
defendant as agent for plaintiff. The bonds did not 
express in what kind of money they were to be paid. 
Defendant purchased the bonds with his own funds, 
paying for them more than their face in currency. It 
appeared that the company received gold for its water 
dues, that during the period involved gold continued 
in use in California, and that payments and contracts 
were made in and on the basis of gold, that bonds of 
this issue were not bought and sold in market, but 
that money was borrowed upon them as collateral at 
par in gold. Plaintiff offered to show that they were 
paid in gold; this evidence was rejected. A verdict 
for nominal damages was directed by the court, stating 
in substance that the legal tender acts substantially hold 
that $100 in greenbacks are worth $100 in gold. Held, 
error; that said acts did not affect the question as to 
the value of chattels, in an action for their conversion, 
and they do not forbid the recognition of the difference 
between gold and currency in fixing the damages in 
such an action, and that the evidence was sufficient to 
require the submission of that question to a jury. 

Also held, that although a bond or other security 
may not be made payable in coin, and so may be dis- 
charged by the debtor by the payment of the number 
of dollars called for in legal tender notes, yet this fact 





R. R. Co. Opinion by Gray, ©. 


does not conclude the plaintiff in an action for the 
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conversion thereof. The expectation of the payment 
in coin, founded on the usual mode of action in par- 
ticular communities, upon the sense of moral obliga- 
tion and upon general and repeated experience in 
similar cases, may make such securities equal in value 
to those expressly payable in coin, and in the absence 
of actual market value may be considered in fixing the 
value. 

On an appeal from an order granting a new trial it is 
not the right of the appellant to attack rulings upon 
the trial made in favor of the respondent. Simpkins 
et al., Exrs’, etc.,v. Low. Opinion by Johnson, C. 


EVIDENCE — DEED — INSOLVENT PROCEEDINGS. 

This is an action of ejectment, brought to recover 
certain property in the city of New York. Plaintiff, 
having proved title in one P., offered in evidence a 
deed from P. to himself, duly executed “for the con- 
sideration of one dollar,’’ and also reciting that it was 
executed under and by virtue of the statute concern- 
ing voluntary assignments made pursuant to the appli- 
cation of an insolvent and his creditors, and in pur- 
suance of an order made by a county judge, etc. 
Defendant’s counsel objected to the reading of said 
deed, unless plaintiff first proved the proceedings in 
the matter of the insolvency of P. The objection was 
sustained. Held, error; that a prima facie title was 
established by the deed. A deed executed by a party 
in whom title is vested, expressing a valuable con- 
sideration as against him, or those claiming under him, 
or as against a stranger, need not be supported by 
showing what other reason, in addition to the will of 
the party, led to its execution. Insolvent and similar 
proceedings only need to be shown in order to give 
effect to deeds given by persons in whom the title is 
not vested, and who derive their power to convey from 
the statute and proceedings under which they are act- 
ing. Rockwell v. Brown et al. Opinions by Johnson 
and Reynolds, CC. 


FRAUDULENT CONVEYANCE — ACTION TO SET ASIDE — 
REFEREE. 


This action was brought to set aside a conveyance to 
defendant by M. The complaint alleged that M. was 
indebted to plaintiff on a promissory note made by 
him and another; that plaintiff obtained judgment 
thereon and execution was issued to the sheriff of the 
county wherein they resided, and returned unsatisfied ; 
that prior thereto M. conveyed certain premises to 
defendant, without consideration, for the purpose of 
defrauding plaintiff; that defendant knew of the debt, 
and the premises were the only means M. had for the 
payment thereof; that M. had since died, leaving no 
means, etc. Plaintiff asked to have the conveyance 
to defendant set aside as a cloud upon the lien of his 
judgment. Defendant’s answer alleged that M. was 
only surety upon the note, and denied knowledge or 
information of the judgment and execution, and that 
M. was possessed of no other assets. Upon the trial 
by the court without a jury, defendant’s counsel re- 
quested the court to find whether or not N., the other 
judgment debtor, was, when the suit was commenced, 
insolvent, or has left the county; the court refused 
this request on the ground that these facts were im- 
material. [leld, no error; that as it appeared that both 
judgment debtors resided in the county at the time of 
the issuing of execution, it was not material whether 
N. resided there or was solvent at the time of the com- 
mencement of the action, and that the objection could 


not be raised that N. was not a party, it not having 
been taken by answer. 

It seems, also, that N. was not a necessary party de- 
fendant, as plaintiff’s claim was simply to enforce the 
lien of his judgment upon the real estate, which claim 
defendant alone was interested in resisting. 

It is only when a voluntary conveyance is made in 
good faith with no intent to defraud the grantor’s 
creditors, that it will be upheld by proof that when 
made the grantor retained an ample estate to pay his 
debts. 

A referee appointed to take and report the evidence 
in a cause has no power to pass upon objections to take 
evidence, and where objections taken before him are 
not renewed, and rulings had thereon upon the trial 
before the court, they are not available upon appeal. 
Fox v. Moyer. Opinion by Earl, C. 


INSURANCE. 


This was an action upon a policy of insurance upon a 
stock of piano-fortes contained in a building described 
therein, and stated therein to be occupied by the 
assured. A fire having occurred, the proofs of loss 
presented by the assured contained a statement that 
the premises were occupied in part by another, and 
that since the insurance there had been no change in 
the occupancy. Plaintiff on the trial offered evidence 
to show that at the time of the insurance, the assured 
was infact the exclusive occupant of the building. 
This was received under objection. Held, no error; 
that the representation as to occupancy was a warranty, 
which, if broken, would avoid the policy; but that the 
statement in the proofs of the loss, which tended to 
show a breach of warranty on the part of plaintiff, 
did not conclude him from showing that the warranty 
was not infact broken. Parmelee v. Hoffman Fire 
Ins. Co. Opinion by Reynolds, C. 


MORTGAGE FORECLOSURE. 


This action was brought for the foreclosure of a 
mortgage. It appeared, that prior thereto, defendant 
M. conveyed certain premises by deed to his son. A 
receiver of the property of M. was appointed in pro- 
ceedings supplementary to execution, who com- 
menced an action against M. and his son to set aside 
the deed as fraudulent. Due notice of the pendency 
of this action was filed. Prior to the filing of such 
notice the son had given a mortgage on the premises 
to plaintiff, but such mortgage was not recorded until 
two days thereafter. Judgment was rendered declar- 
ing the deed fraudulent and void, as against the re- 
ceiver and directing the conveyance of the premises to 
him. Subsequent to the perfecting of judgment in that 
action and the conveyance of the premises to the re- 
ceiver as directed this action was brought. The receiver 
and the judgment creditors, at whose instance he was 
appointed, were made parties defendant. Held, that 
plaintiff was bound by the proceedings in the action 
brought by the receiver against M. and his son (Code, 
§ 132), and the liens of said defendants were thereby 
made prior to that of plaintiff's mortgage; that if 
plaintiff had any remedy it was by an action to re- 
deem or to recover the avails of the premises (if sold) 
exceeding the claims of the receiver thereon, and as 
plaintiff did not ask for any such relief in his com- 
plaint, and made no such suggestion upon the trial, 
the complaint as to said defendants was properly dis- 
missed. Ayrault v. Murphy et al. Opinion by Gray, C. 
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PRACTICE. 


This action was pending before a referee, plaintiff 
had examined some witnesses on his part, and the 
hearing of the case was adjourned several times, and 
was again adjourned at the request of the plaintiff, he 
stipulating that upon the adjourned day he would pro- 
duce two witnesses and then close the case. Upon that 
day plaintiff failed to appear, and the referee dismissed 
the complaint “for want of prosecution.”” Held, no 
error; that plaintiff, by failing to appear, in effect 
practically refused to proceed with the trial and vol- 
untarily abandoned his suit, and authorized the dis- 
missal of the complaint. Section 274 of the Code, 
which authorizes a dismissal of the complaint by the 
court in an action against several defendants in case of 
unreasonable neglect to serve the summons upon one, 
or to proceed against those served, does not apply, the 
words ‘‘for want of prosecution,’’ were not used in 
any such sense by the referee, but simply mean that 
plaintifi’s complaint was dismissed because he did not 
proceed with the trial, and plaintiff could not complain 
of their use, thus showing upon the record that the 
dismissal was not upon the merits. Morange v. Meigs 
et al. Opinion by Lott, Ch. C. 


BOOK NOTICE. 


The Trial of Emil Lowenstein for the Murder of John D. 
Weston at West Albany; with the evidence, arguments 
of counsel, and charge of the court, without condensa- 
tion; verdict of the jury sentence of court, etc., etc. 
William Gould & Son, Albany. 

This is one of the most timely of publications. The 
publication of nisi priuvs criminal trials in this country 
depends entirely upon individual enterprise. Many of 
the most exciting and interesting cases are never re- 
viewed by the higher courts, and if they are the evi- 
dence in extenso, the arguments of counsel and the 
charge of the court are never preserved. Crime is so 
various and the circumstances which lead to detection 
and conviction often so small and yet so important 
that every case furnishes profitable matters for con- 
sideration. When pamphlet trials like the present are 
first published but little value seems to be attached to 
them, but in a few years they become scarce, and com- 
mand fabulous prices. The present trial is more than 
usually interesting. The conviction depended upon 
circumstantial evidence. No one who knew the mur- 
dered man ever saw the remains; their identification 
was by means of the clothing, marks upon the body, 
etc. The murderer was tracked by a line of circum- 
stances almost miraculous, and the guilt fixed upon 
him by circumstances only. Mr. Herrick, the pris- 
oner’s counsel, relied upon “ Phillips’ Famous Cases,” 
and other cases, where erroneous convictions are 
claimed to have been had on circumstantial evidence. 
The popular prejudice against convictions upon cir- 
cumstantial evidence has of late years strongly set in 
the same direction, without the publication of any 
thing in its favor. Mr. Moak, the district attorney, 
seems to have accepted the situation and to have un- 
dertaken successfully the vindication of that species 
of evidence, and to have proved its reliability and 
safety. He cited from a large number of pamphlet 
trials almost inaccessible to the mass of lawyers. His 
argument discusses at length ‘“ Circumstantial Evi- 
dence,’’ ‘“‘ Motives,” ‘‘ Reasonable Doubt,’’ ‘‘ Corpus 
Delicti,” ‘Identity of Remains,” “Identity of 
Clothing,” ‘Preparations for the Commission of 
Orime,” ‘‘ The Sudden Possession of Money by One in 








Embarrassed Circumstances,’ ‘Flight,’ ‘“ Alibi,” 
“False Statements,’ ‘‘The Rules for Weighing Tes- 
timony,’’ and many other interesting questions. The 


authorities cited by him are so numerous and so well 
selected that this trial must become a noted case and 
be frequently referred to. It is just what almost every 
lawyer desires and what is the most difficult to obtain. 


—_—_@—___ 


LEGAL ETCETERAS. 


New YorK, April 28, 1874. 
Editor Albany Law Journal: 


Considering the narrow lines between Simar v. 
Canaday, 53 N. Y. 306, 307, and Ellis v. Andrews 
(Ct. App.), reported in full, A. L. J., April 18, 1874, it is 
peculiarly unfortunate that the official reporter in the 
former case should have omitted from the report the 
observations of the court ‘‘on looking into the testi- 
mony.” 

There being (I think) one other late instance, in 
which the remarks of the Court of Appeals upon the 
testimony have been omitted, and the omission sup- 
plied by asterisks, there is occasion to express the hope 
that this may not become a precedent. One of the 
most valuable aids to a practicing lawyer, and even to 
the mere student, is to know authoritatively the judi- 
cial value of factsin evidence. This system of omis- 
sion will destroy one of the sources of that knowledge. 

Have you met with the following law anecdote from 
alate memoir of travels.in the British possessions in 
North America, which some of the newspapers have 
got hold of and spoiled? The miners have a vocab- 
ulary of theirown and an occasional arbitrary posses- 
sion of terms which is amusing. One of them, witha 
very thick speech, in giving his testimony, was stopped 
by the judge: ‘‘Don’t prevaricate, witness! Don’t 
prevaricate!”’ ‘*Can’t help it, judge ; can’t help it; I 
was kicked in the mouth by a mule a year ago, and 
have prevaricated ever since.”’ 

A lively thing occurred in the Common Pleas, before 
Daly, C. J., yesterday, as reported in the Tribune. Mr. 
Develin in a lobby case was for the plaintiff, who was 
accused, in turn, of having gouged more than his 
chisel full. Mr. Develin, cross-examining a witness, 
says the reporter, ‘‘ was blocked all the way with Mr. 
Clinton’s objections, until he grew indignant and fairly 
shouted, ‘ Mr. Clinton, when you studied grammar you 
never got beyond the objective case, and that’s what’s 
the matter with you!’ ‘Well,’ was the reply, ‘you 


and your clients never got beyond the possessive.’ ”’ 
ok 


—___> 


COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
Court of Appeals, on Tuesday the 28th ult. : 

Judgments affirmed with costs — Jaffe v. Hartean ; 
Dickinson v. Wilson; Bailey v. Southwick; Morrison v. 
Brand; Cook v. Soule. —~ Judgment affirmed — Hil- 
derbrand v. The People. ——Judgments reversed and 
new trials granted, costs to abide event — Quinn v. 
Van Pelt; Millard v. Thorn.—— Appeals dismissed 
with costs — Depew v. Dewey; Vandewalker v. Osmer. 
—-Orders affirmed and judgments absolute for 
respondents, with costs— Hull v. Ruggles; Coleman v. 
Livingston. —— Motion denied without costs — Lum- 
bard v. The Syracuse, Binghamton and New York 
Railroad Company. 
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NOTES. 


Breach of promise actions, says the Paris correspond- 
ent of the Daily News, are rare in France. The law 
does not admit compensation for injured feelings, and 
to sustain a suit of this kind it is always necessary to 
prove special damage. An attempt to do this has just 
been made before the civil tribunal of the Seine by a 
lady calling herself Mad’lle Decaisne. She sued a gen- 
tleman with the curious name of Mariage, and laid 
her damages at 10,000 francs, because on the faith of 
the engagement she had given up a place of companion 
toa person of rank, and had bought a trousseau. The 
defense was that M. Mariage (aged 45) had not sought 
either fortune or beauty, but he desired youth, and the 
plaintiff had deceived him about her age. She at first 
represented herself to be twenty-three, but afterward 
owned to twenty-six. Though disappointed, he had 
made up his mind to put up with this difference; but 
he had found out by the register that she was in reality 
thirty-two, and that was a figure he could not accept. 
The court pronounced a verdict for the defendant. 


The election of Governor Washburn, of Massachu- 
setts, to the United States Senate, has given rise to 
many laughable errors in relation to the ‘‘ Washburn 
family,’’ who have become so famous for their suc- 
cess in public life. One of the most remarkable of 
them is the fact that Frank Leslie’s Illustrated Weekly 
prints a picture entitled ‘‘ William B. Washburn, Gov- 
ernor of Massachusetts and United States Senator 
elect to fill the unexpired term of the late Senator 
Sumner, from a photograph by Balch,’’ which is not 
a likeness of Governor William B. Washburn, but is a 
likeness of ex-Governor Emory Washburn, the well- 
known jurist and legal author, now a professor in the 
Harvard Law School, and taken many years ago. 

ASHANTEE LAWS OF HUSBAND AND WIFE.— The 
women have much better treatment than in other 
nations, and the laws affecting them are far more just 
and reasonable. Indecency is punished by stringent 
enactments, and incontinence is a heinous crime. A 
chief or captain generally pays a large price for his 
wife, and the poor man has also to purchase his help- 
mate. The chief can sell his wife if he pleases, but 
not until her family have refused to redeem her; and 
in the same way he may put her to death for infidelity 
if her family refuse to pay a certain sum in gold. If 
anybody carries on a “ flirtation’’ with one of the 
king’s 3,333 wives, the result is death, but the king 
himself is very willing to bestow a dozen or two of 
these ladies upon a warrior who has distinguished him- 
self in battle. Should a woman dislike her husband, 
her family may release her by paying back the pur- 
chase-money, but the wife thus divorced must not 
marry again. The law about missing husbands is very 
ingenious. If a wife has not heard of her husband for 
three years she may take another, and if the first after- 
ward returns, the claim of second is superior, although 
the children of the second marriage belong to the first 
husband, and may be pawned by him if he so pleases. 
It is forbidden to praise the beauty of another man’s 
wife — a law which has its significance, and shows that 
jealousy is the chief passion of savage natures. Should a 
man marry a woman whose family are very powerful, 
he does not kill her if she proves unfaithful, but con- 
tents himself with cutting off her nose and compelling 
her to marry the most degraded of his slaves. There 
seems to be but little regard paid to the female weak- 
nesses, which are overlooked in more polished na- 





tions, for, if a woman is found listening to conversa- 
tions between her husband and his male guests, one of 
her ears is cut off, and if she betrays any of his secrets 
she is denuded of her lips. Of all the women of that 
curious capital (Coomassie), those who have the most 
liberty are the king’s sisters. Not only are they free 
to choose their lovers for themselves, but if they ob- 
serve any unusually handsome warriors in the street, 
and are tenderly affected by their appearance, they have 
but to express such a desire, and the men are obliged 
to become their husbands. Often infants are married 
to infants, in order to combine two great families, and 
it is said that the contracts thus made are religiously 
ratified when the interesting couple reach the age when 
they are capable of feeling la grande passion. 


++ 
err 





In the case of Margaret Black, of Fall River, against 
Andrew Weeks, of the firm of Weeks & Potter, of 
Boston, before the Supreme Judicial Court of Massa- 
chusetts at Taunton, Judge Ames presiding, the jury 
returned a verdict for the plaintiff, giving her $15,000 
damages. The plaintiff narrowly escaped being poi- 
soned fatally by a dose of aconite, which she took, sup- 
posing it to be picra. The aconite was originally put 
up at the establishment of Weeks & Potter, and, as 
alleged, labeled ‘“‘ picra’’ by mistake and sold to a Fall 
River druggist, who supplied it to the plaintiff from 
the same package without discovering the difference. 
Mr. Weeks has taken an appeal on a bill of exceptions 


—_—_-—____——. 


STATUTES OF THE STATE OF 
NEW YORK, 


PASSED AT THE 97TH SESSION, 1874. 


CHAP. 100. 


AN Act providing for the appointment of additional 
notaries public. 


PASSED March 31, 1874; three-fifths being present. 


The People of the of New York, represented 
Senate pie y PB By ye & as follows: ” 

Srcrion 1. The governor is hereby authorized and 
empowered, by and with the consent of the senate, to 
appoint in each county, notaries public equal to ten for 
each assembly district, in addition te the number now 
provided by law; provided, however, that in each 
county which is a single assembly district, the ad- 
ditional number of notaries public be fifteen. 

§ 2. This act shall take effect immediately. 


CHap. 116. 
Aw Act in relation to mendicant and vagrant children. 
PassED April 3, 1874; three-fifths being present. 


People of the State of New Yi re in 
jn — ie as follows ot hear 
SEcTION 1. Any person, whether as mesuels relative, 
guardian, employer or otherwise, having in his care, 
custody or control, any child under the age of sixteen 
years, who shall sell, apprentice, give away, let out or 
otherwise dispose of any such child to any person, 
under any name, title or pretense, for the vocation, use, 
occupation, calling, service or purpose of singing, play- 
ing on musical instruments, rope-walking, dancing, 
begging or peddling in any public street or highway, or 
in any mendicant or wandering business whatsoever; 
and any person who shall take, receive, hire, employ, 
use or have in custody any such child for such purposes 
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or either of them, shall be deemed to be guilty of a 
misdemeanor, and upon conviction thereof before any 
court of special sessions, or other competent tribunal, 
shall be fined in asum not less than fifty nor more than 
two hundred and fifty dollars, or suffer imprisonment 
in a county jail for a period not less than thirty days 
nor more than one year, or both such fine and imprison- 
ment, in the discretion of the court. 
$2. This act shall take effect immediately. 


CHap. 126. 


Ay Act to amend an act entitled * An act to author- 
ize the business of banking,’’ passed April eighteenth, 
eighteen hundred and th rty-eight. 


PassED April 6, 1874. 

The roe of the State of New Tom, “nee in 
Senate and Assembly, do enact as follo 

Srctrion 1. The fifteenth section of oA act entitled 
*“* An act to authorize the business of banking,’’ passed 
April eighteenth, eighteen hundred and thirty-eight, 
is hereby amended so as to read as follows: 

$15. Any number of persons may associate to estab- 
lish offices of discount, deposit and circulation, upon 
the terms and conditions, and subject to the liabilities 
prescribed in this act, and the acts amendatory there- 
of; but the aggregate amount of the capital stock of 
any such association or bank shall not be less than one 
hundred thousand dollars; provided, however, that 
banks with a capital of not less than fifty thousand 
dollars may, with the consent and approval of the 
superintendent of the banking department, be organ- 
ized in any village or place, the population of which 
does not exceed six thousand inhabitants. 

§2. This act shall take effect immediately. 


CHAP. 127. 


Aw Act to amend an act entitled ‘“ An act in relation 
to lands of which parties die seized,’’ passed May 
twenty-first, eighteen hundred and seventy-three. 


PassED April 6, 1874; three-fifths being present. 


The cages of the State of New Y ome tee in 
Senate and Assembly, do enact as follow 

SEcTION 1. Section two of an act elie “An act 
in relation to lands of which parties die seized,” passed 
May twenty-first, eighteen hundred and seventy-three, 
is hereby amended so as to read as follows: 

$2. Such affidavit, when so made, shall be presented 
to the surrogate of the county in which such real 
estate is situated, and said surrogate may, in his dis- 
cretion, examine any witness or witnesses, under oath, 
as to the truth of the matters in such affidavit stated, 
and, upon being satisfied of the truth of all such mat- 
ters, shall indorse upon such affidavit his certificate 
thereof, and thereupon the said affidavit thus indorsed, 
together with the proof so taken, shall be recorded in 
the county clerk’s office of the county or counties 
where such lands are situated, unless there be a regis- 
tér’s office in such county, in which case the same shall 
be recorded in such register’s office, in the same book 
and manner as deeds are now recorded; and from the 
date of such record, said affidavit, record and proof 
shall be taken and regarded in all courts and legal pro- 
ceedings in this State, in respect to the succession of 
such real estate, as presumptive evidence of the facts 
therein contained, and by this act required to be 
stated. 

§ 2. This act shall take effect immediately. 








Cap. 143. 


Aw Act to authorize the formation of corporations for 
the erection and keeping of hotels. 


Passep April 9, 1874. 


The P of the State of New York, represented in 
Senate Assembly, do enact as follows : 

SEcTION 1. At any time hereafter any five or more 
persons who may desire to form a company for the 
business of erecting buildings for hotel purposes or 
keeping hotels, or for either or both of such purposes, 
may make, sign and acknowledge, before some officer 
competent to take the acknowledgment of deeds, and 
file in the office of the clerk of the county in which the 
business of the company shall be carried on, and a 
duplicate thereof in the office of the Secretary of State, 
a certificate in writing, in which shall be stated the 
corporate name of the said company, and the object 
for which the company shall be formed; the amount 
of the capital stock of the said company, which shall 
not be less than ten thousand dollars nor exceeding 
one million dollars; the term of its existence, not to 
exceed fifty years; the number of shares of which the 
stock shall consist; the number of trustees and their 
names, who shall manage the concerns of the said 
company for the first year, and the name of the place 
in which the operations of the said company are to be 
carried on. 

§2. When the certificate shall have been filed, as 
aforesaid, the persons who shall have signed and 
acknowledged the same and their successors, shall be 
a body politic and corporate, in fact and in name, by 
the name stated in such certificate, and by that name 
have succession, and shall be capable of suing and 
being sued in any of the courts of this State; and they 
and their successors may have a common seal, and 
may make and alter the same at pleasure; and they 
shall, by their corporate name, be capable in law of 
purchasing, holding, leasing and conveying any real 
and personal estate whatever, which may be necessary 
to enable the said company to carry on its operations 
named in such certificate. 

§ 3. The stock, property and concerns of such com- 
pany shall be managed by not less than three nor more 
than nine trustees, who shall respectively be stock- 
holders in such company and citizens of the United 
States, and a majority of whom shall be citizens of 
this State, who shali, except the first year, be annually 
elected by the stockholders, at such time and place as 
shall be directed by the by-laws of the company; and 
public notice of the time and place of holding such 
election shall be published, not less than ten days 
previous thereto, in a newspaper printed in the town 
or city in which or nearest to the place where the 
operations of the said company shall be carried on, and 
the election shall be made by such of the stockholders 
as shall attend for that purpose, either in person or by 
proxy. All elections shall be by ballot, and each stock- 
holder shall be entitled to as many votes as he owns 
shares of stock in said company, and the persons 
receiving the greatest number of votes shall be trus- 
tees; and when any vacancy shall happen among the 
trustees, by death, resignation or otherwise, it shall be 
filled for the remainder of the year in such manner as 
may be provided for by the by-laws of the said com- 


pany. 
§ 4. In case it shall happen at any time that an elec- 
tion of trustees shall not be made on the day desig- 


nated by the by-laws of said company, when it ought 
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to have been made, the company for that reason shall 
not be dissolved, but it shall be lawful on any other day 
to hold an election for trustees in such manner as 
shall be provided for by the said by-laws; and all acts 
of trustees shall be valid and binding as against such 
company, until their successors shall be elected. 

§5. There shall be a president of the company, who 
shall be designated from the number of the trustees, 
and also such subordinate officers as the company by 
its by-laws may designate, who may be elected or 
appointed, and required to give such security for the 
faithful perforamance of the duties of their office as 
the company by its by-laws may require. 

§ 6. It shall be lawful for the trustees to call in and 
demand from the stockholders respectively, all such 
sums of money by them subscribed, at such times and 
in such payments or installments as the trustees shall 
deem proper, under the penalty of forfeiting the shares 
of stock subscribed for and all previous payments 
made thereon, if payment shall not be made by the 
stockholder within sixty days after a personal de- 
mand of the same or notice requiring such payment 
shall have been published for six successive weeks, in 
a@ newspaper printed in the city or town in which or 
nearest to the place where the business of the company 
shall be carried on as aforesaid. 

§ 7. The trustees of such company shall have power 
to make such prudential by-laws as they shall deem 
proper for the management and disposition of the stock 
and business affairs of such company, not inconsistent 
with the laws of this State, and prescribing the duties 
of officers, artificers and servants that may be employed, 
for the appointment of all officers, and for carrying on 
all kinds of business within the objects and purposes 
of said company. 

§ 8. The stock of such company shall be deemed per- 
sonal estate, and shall be transferable in such manner 
as shall be prescribed by the by-laws of the company; 
but no shares shall be transferable until all previous 
calls thereon shall have been fully paid in, or shall have 
been declared forfeited for the non-payment of calls 
thereon. And it shall not be lawful for such company 
to use any of its funds in the purchase of any stock in 
any other corporation, or to hold the same, except as 
collateral security to a prior indebtedness. 

§ 9. The copy of any certificate of incorporation filed 
in pursuance of this act, certified by the county clerk 
under his official seal to be a true copy, and of the whole 
of such certificate, shall be received in all courts and 
places as presumptive legal evidence of the facts therein 
stated. 

§ 10. No person holding stock in any such company, 
as executor, administrator, guardian or trustee, and no 
person holding such stock as collateral security, shall 
be personally subject to any liability as stockholder of 
such company; but the person pledging such stock 
shall be considered as holding the same, and shall be 
liable, as a stockholder, accordingly; and the estate 
and funds in the hands of such executor, administrator, 
guardian or trustee, shall be liable in like manner and 
to the same extent as the testator or intestate, or the 
ward, or person interested in such trust fund, would 
have been if he had been living and competent to act 
and hold the same stock in his own name. 

§11. Every such executor, administrator, guardian 
or trustee shall represent the share of stock in his 
hands at all meetings of the company, and may vote 
accordingly as a stockholder; and every person who 
shall pledge his stock as aforesaid may, nevertheless, 





———________] 
represent the same at all such meetings, and may vote 
accordingly as a stockholder. 

§ 12. The said company shall be subject to the same 
liabilities as natural persons for all the purposes of this 
act; and shall be liable in the same manner and to the 
same extent as the proprietors of other hotels are 
liable, for loss, injury or destruction of the property 
of guests, except as may be otherwise provided by 
special written contract; but this section shall not be 
construed so as to make said company liable as hotel 
keepers in case said company shall have leased said 
hotel. 

§ 13. Each stockholder of said company shall be 
jointly, severally and individually liable to the cred- 
itors of or those holding claims against said company, 
to an amount equal to the amount of stock held by 
him or her in said company, for all the debts and lia- 
bilities of the company, but shall not be liable to an 
action therefor before an execution shall be returned 
unsatisfied, in whole or in part, against the company, 
and then the amount due on such execution shall be 
the amount recoverable, with costs, 1 against such stock- 
holders. 

§ 14. It shall be the duty of the trustees of every such 
corporation or company to cause a book to be kept by 
the treasurer or clerk thereof containing the names of 
all persons, alphabetically arranged, who are, or shall 
within six years have been stockholders of such com- 
pany, and showing their places of residence, the num- 
ber of shares of stock held by them respectively, and 
the time when they respectively became the owners of 
such shares, and the amount of stock actually paid in; 
which book shall, during the usual business hours of 
the day, on every day except Sunday, and the thirtieth 
day of May, the fourth day of July, the twenty-fifth 
day of December and the first day of January, be open 
for the inspection of stockholders and creditors of the 
company, who have obtained judgment upon their 
claims, upon which execution has been returned 
unsatisfied in whole or in part, and their per- 
sonal representatives, at the office or principal 
place of business of such company, in the county 
where its business operations shall be located; 
and any and every such stockholder, creditor or 
representative shall have a right to make extracts 
from such book; and no transfer of such stock shall be 
valid for any purpose whatever, except to render the 
person to whom it shall be transferred liable for the 
debts of the company according to the provisions of 
this act, until it shall have been entered therein, as 
required by this section, by an entry showing to and 
from whom transferred. Such book shall be presump- 
tive evidence of the facts therein stated in favor of the 
plaintiff in any suit or proceeding against such com- 
pany or against any one or more stockholders. Every 
officer or agent of any such company, who shall neglect 
to make any proper entry in such book, or shall refuse 
or neglect to exhibit the same or allow the same to be 
inspected and extracts to be taken therefrom, as pro- 
vided by this section, shall be deemed guilty of a mis- 
demeanor, and the company shall forfeit and pay to 
the party injured a penalty of fifty dollars for every 
such neglect or refusal, and all the damages resulting 
therefrom; and every company that shall neglect to 
keep such book open for inspection as aforesaid, shall 
forfeit to the people the sum of fifty dollars for every 
day it shall so neglect, to be sued for and recovered in 
the name of the people by the district attorney of the 
county in which the business of such corporation shall 
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be located; and when so recovered, the amount shall 
be paid into the treasury of such county for the use 
thereof. 

§ 15. Every corporation created under this act shall 
possess the general powers and privileges, and be sub- 
ject to the liabilities and restrictions contained in 
title third of chapter eighteen of the first part of the 
Revised Statutes. 

$16. After the passsage of this act it shall not be 
lawful to organize any corporation under chapter three 
hundred and seventy-one of the laws of eighteen hun- 
dred and sixty-six, or the acts passed supplementary 
thereto or amendatory thereof. 


CuHap. 149. 


Aw Act to amend the act passed April twenty-seventh, 
eighteen hundred and seventy-two, entitled ‘“‘ An 
act to amend chapter six hundred and fifty-seven of 
the laws of eighteen hundred and seventy-one, 
entitled ‘Anact to amend the act passed February 
seventeen, eighteen hundred and forty-eight, en- 
titled ‘ Aun act to authorize the formation of corpora- 
tions for manufacturing, mining, mechanical or 
chemical purposes,’”’ passed ‘April twentieth, eigh- 
teen hundred and sevenig-ene. 

PassepD April 10, 1874. 

The Pe of the State of New York, represented in 
Senate tog h a h do Af as follows : 2 

Srcrron 1. The first section of the act entitled ‘“‘ An 
act to authorize the formation of corporations for 
manufacturing, mining, mechanical or chemical pur- 
poses,”” passed February seventeenth, eighteen hun- 
dred and forty-eight, as amended by chapter two 
hundred and sixty-two of the laws of eighteen hun- 
dred and fifty-seven, as amended by section two of 
chapter six hundred and fifty-seven of the laws of 
eighteen hundred and seventy-one, as amended by 
chapter four hundred and twenty-six of the laws of 
eighteen hundred and seventy-two, is hereby amended 
so as to read as follows: 

§1. At any time hereafter, any three or more per- 
sons who may desire to form acompany for the purpose 
of carrying on any kind of manufacturing, mining, 
mechanical or chemical business, or the business of 
printing and publishing books, pamphlets and news- 
papers, or the business of preserving and dealing in 
meats, or the business of making butter, cheese, con- 
centrated or condensed milk or any other products of 
the dairy, or the business of erecting buildings for 
church sheds or laundry purposes, and the carrying on 
of laundry business, or the business of slaughtering 
animals, may make, sign and acknowledge, before some 
officer competent to take the aknowledgment of deeds, 
and file in the office of the clerk of the county in which 
the business of the company shall be carried on, and a 
duplicate thereof in the office of the Secretary of State, 
a certificate in writing, in which shall be stated the 
corporate name of the said company and the objects 
for which the company shall be formed, the amount of 
the capital stock of the said company,the term of its ex- 
istence (not to exceed fifty years), the number of shares 
of which the said stock shall consist, the number of 
trustees and their names, who shall manage the con- 
cerns of said company for the first year, and the names 
of the townand county in which the operations of the 
said company are to be carried on. 

§ 2. The stockholders of any corporation hereafter 
formed under the act hereby amended, or any act 
amendatory thereof or supplementary thereto, or ex- 
tending the operation and effect thereof, shall, in ad- 
dition to the liabilities provided for in said acts, be 








individually responsible, equally and ratably, in an 
amount to the extent of their respective shares of 
stock in such corporation. The term “stockholder,” as 
used in this section, shall apply not only to such per- 
sons as appear by the books of the corporation or asso- 
ciation to be such, but also to every equitable owner of 
stock, although the same may appear on such books in 
the name of another person; and also to every person 
who shall have advanced the installments or purchase- 
money of any stock in the name of any person under 
twenty-one years of age, and while such person re- 
mains a minor, to the extent of such advance; and 
also to every guardian or other trustee who shall vol- 
untarily invest any trust funds in such stock; and no 
trust funds in the hands of such guardian or trustee 
shall be in any way liable under the provisions of this 
act and the acts aforesaid, by reason of any such in- 
vestment, nor shall the person for whose benefit any 
such investment may be made, be responsible in respect 
to such stock until thirty days after the time when such 
persons, respectively, become competent and able to 
control and dispose of the same; but the guardian or 
other trustee making such investment as aforesaid 
shall continue responsible as a stockholder until such 
responsibility devolves upon the person beneficially 
interested therein; and, in respect to stock held by a 
guardian or other trustee under a transfer of the same 
by a third person, or under positive directions by a 
third person for such investment, the person making 
such transfer or giving such directions, and his execu- 
tors and administrators shall, for the purposes of this 
act and the acts aforesaid, be deemed a stockholder, 
and the estate of such person, if he be deceased, shall 
be responsible for the debts and liabilities chargeable 
on such stock, according to the provisions of this act. 


CHAP. 156. 


Aw Act in regard to serving citations upon minors 
and special guardians. 


PasseD April 10, 1874. 


The — of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


Srctrion 1. In proceedings of administrators and 
executors, on final settlement of their accounts, minors 
shall be served with citations, and special guardians 
appointed, in the same manner as citations are required 
to be served and special guardians appointed on the 
proof of wills, and in no other way. 

§ 2. This act shall take effect immediately. 


CHaP. 169. 


An Act to amend chapter three hundred and ninety- 
five of the laws of eighteen hundred and seventy- 
three, entitled ‘An act to alter the system of 
repairing the highways,” passed May second, 
eighteen hundred and seventy-three. 


PassepD April 13, 1874; three-fifths being present. 

The P of the State of New xe, sopetane in 
Senate and Assembly, do enact as follow: 

SECTION 1. Section three of chapter y Em hundred 
and ninety-five of the laws of eighteen hundred and 
seventy-three, entitled ‘‘ An act to alter the system of 
repairing the highways,’’ passed May second, eighteen 
hundred and seventy-three, is hereby amended so as 
to read as follows: 

§ 3. It shall be lawful for any town voting in favor 
of such change to raise by tax, to be levied and col- 
lected the same as any other tax, for the repair of its 
highways, an annual sum of money, which shall be at 


least equivalent to the value of the days’ work thereto- 
fore assessed at the commutation prices. 
$2 2. This act shall take effect immediately. 
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MODIFICATION OF CONTRACTS WITHIN THE 
STATUTE OF FRAUDS. 


It is consistent with the policy of the common law 
that parties should be allowed to alter agreements 
previously entered into, whether written or oral. It 
is even competent to alter a written contract by 
a subsequent oral agreement. This rule is thus 
stated by Lord Denman in Goss v. Lord Nugent, 5 
Barn. & Adol. 65: ‘“ After the agreement has been 
reduced into writing, it is competent to the parties, at 
any time before breach of it, by a new contract, not 
in writing, either altogether to waive, dissolve, or 
annul the former agreement, or in any manner to add 
to, subtract from, or vary, or qualify the terms of it, 
and thus to make a new contract, which is to be 
proved, partly by the written agreement, and partly 
by the subsequent verbal terms engrafted upon what 
will thus be left of the written agreement.” And 
again, in Stead v. Dawber, 10 A. & E. €5: “ Inde- 
pendent of the statute, there is nothing to prevent the 
total waiver, or the partial alteration, of a written 
contract, not under seal, by parol agreement.” The 
question for present consideration is, has the statute 
of frauds changed this rule? 

It is perfectly well settled that a parol agreement, 
invalid for want of the observance of the statutory 
formalities, is made effective by a subsequent per- 
formance of the requirements of the statute. The 
meeting of the minds of the parties, and the observance 
of the statutory formalities need not be simultaneous. 
Thus, the delivery, payment, or execution of the mem- 
orandum may be made on a day subsequent to the 
original negotiation. Boutwell v. O'Keefe, 32 Barb. 
434; McKnight v. Dunlop, 5 N. Y. 537 ; Bissell v. Bal- 
com, 39 id. 284; Allis v. Read, 45 id. 142; Damon v. 
Osborn, 1 Pick. 480 ; Thompson v. Alger, 12 Met. 451. 

Now, is it any more difficult, by subsequent acts, to 
alter or modify a parol agreement valid under the 
statute of frauds, than to render valid and lawful a 
parol agreement originally invalid under the statute ? 
Is it any harder to change than to create ? 

This question has been somewhat mooted on the 
other side of the ocean. Cuff v. Penn, 1 M. & §. 21, 
was an action of assumpsit for not accepting a quan- 
tity of bacon, which by a written contract the defend- 
ant agreed to purchase of the plaintiff, to be delivered 
at certain fixed times. After a part delivery, the 
plaintiff, at the request of the defendant, agreed not 





to press the delivery of the residue. The defendant 
afterward refused to accept the residue, and set up 
the statute of frauds as a defense, but the court held 
that there had been a parol dispensation of the per- 
formance of the written contract as to the times of 
delivery, which was not affected by the statute of 
frauds. Lord Ellenborough, in pronouncing judg- 
ment, said: “It is admitted that there was an agreed 
substitution of other days than those originally speci- 
fied for the performance of the contract ; still, the con- 
tract remains. Suppose a delivery of live hogs instead 
of bacon had been substituted and accepted; might 
not that have been given in evidence as an accord and 
satisfaction? So here the parties have chosen to take 
a substituted performance.” ‘The principal design of 
the statute of frauds was that parties should not have 
imposed on them burdensome contracts which they 
never made, and be fixed with goods which they 
never contemplated to purchase.” 

This case has not been followed in England, and 
indeed has been subsequently disapproved. (oss v. 
Lord Nugent, supra; Stowell v. Robinson, 3 Bing. 
N. R. 928; Stead v. Dawber, supra; Noble v. Ward, 
2 L. R. Ex. 135; Marshall v. Lynn, 6 M. & W. 109. 
In Stowell v. Robinson, it was held that the time for 
the performance of a written contract for the sale of 
lands could not be enlarged by a subsequent oral 
agreement. In (Goss v. Nugent, it was held that 
where there was a written contract for the sale of 
several lots of land, a subsequent oral agreement to 
waive the obligation to make title to one of the lots 
was invalid. Stead v. Dawber, Noble v. Ward, and 
Marshall v. Lynn, were cases of agreements to sell 
goods, with subsequent agreements to enlarge the 
time for delivery. These were all cases in which 
the original contract was in writing, and none of the 
formalities prescribed by the statute were observed 
in connection with the provision agreed to be sub- 
stituted. The English courts seem to shrink from 
the idea of enforcing a contract partly in writing and 
partly by parol. 

The doctrine of Cuff v. Penn, however, received 
the authoritative approval of the Supreme Court of 
Massachusetts in Cummings v. Arnold, 3 Mete, 486, 
and was there preferred to the doctrine of Goss v. 
Nugent and Stowell v. Robinson. In this case it was 
held, that in a suit upon a written contract falling with- 
in the statute of frauds, a subsequent parol agreement 
might be shown by which the terms of payment were 
varied. Wilde, J., says: “The statute requires a 
memorandum of the bargain to be in writing, that it 
may be made certain; but it does not undertake to 
regulate its performance. It does not say that such 
a contract shall not be varied by a subsequent oral 
agreement for a substituted performance. This is 
left to be decided by the rules and principles of law 
in relation to the admission of parol evidence to vary 
the terms of written contracts.” The objection that 
to allow a party to sue partly on a written and partly 
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on an oral agreement would be in direct opposition 
to the statute, he meets by saying: “No party hav- 
ing a right of action can be compelled to sue in 
this form. He may always declare on the written 
contract, and unless the defendant can prove per- 
formance according to the terms of the contract, or 
according to the agreement for a substituted per- 
formance, the plaintiff would be entitled to judg- 
ment.” He thinks that “ Stowell v. Robinson was 
decided on a mistaken construction and application 
of the statute of frauds, and that the distinction be- 
tween the contract of sale, which is required to be in 
writing, and its subsequent performance, as to which 
the statute is silent, was overlooked, or not suffi- 
ciently considered by the court;” and “that the 
principle on which Cuff v. Penn was decided, is more 
satisfactory and better adapted to the administration 
of justice in this and similar cases.” 

The doctrine of Cuff v. Penn and Cummings v. 
Arnold has been adopted in this State in the case of 
Blanchard vy. Trim, 38 N. Y. 227. In that case the 
Court of Appeals say of Cummings v. Arnold: “The 
holding is sound, and is supported by numerous 
authorities. The statute requires the making of the 
contract to be by writing, but it does not undertake 
to regulate its performance, nor does it say that it 
shall not be varied by parol. That is left to be 
decided by the general rules of law and evidence. 
Thus, in the present case, I doubt not that the terms 
of payment by Calkins to Blanchard could have been 
modified at the pleasure of the parties, and the origi- 
nal sale would have furnished a sufficient consideration 
for such arrangement.” ‘“ Where the same contract 
in its essentials is altered in its details, we at once 
appreciate the proposition of a modification.” 

It should be noted that even the English cases 
which disagree with Cuff v. Penn concede that a new 
contract may be substituted in place of the original 
agreement, provided the new agreement is evidenced 
by some one of the statutory formalities. 

We, therefore, conclude that the rule in this coun- 
try makes it competent for the parties to any contract 
within the purview of the statute, whether written 
or oral, subsequently to change any of its terms by 
oral agreement; and provided the change is not of 
such a nature as to constitute a new contract, this 
may be done without the observance of any of the 


statutory formalities. 
—-- — ©o>e — —— 

Gov. Davis, of Minnesota, has promoted Judge J. R. 
MeMillan, of the Supreme Court, to the vacant chief 
justiceship of that tribunal, and in his place has ap- 
pointed Mr. George B. Young, formerly of New York 
city, and a graduate of Harvard Law School. Mr. 
Young’s appointment was a great surprise to the poli- 
ticians, who had kindly selected some one else for the 
governor's favor; but it is said that the legal profes- 
sion is pleased with the choice of a man whose abili- 
ties have been his sole rec« dation. Mr. Young 





is thirty-four years old, and is a nephew of Judge 





COMPULSORY EDUCATION AND CREMATION. 


We consider these subjects together, not because 
of any connection between the education of the mind 
and burning of the body, but because they are the 
main topics of general discussion in this State at the 
present time, and because they have a legal aspect,— 
the former evidently and necessarily, the latter in a 
rather far-off way. They also illustrate the tender 
and comprehensive interest that society and the laws 
take in the existence, the well being, and the non- 
existence of mankind. Law watches over us from 
the cradle to the grave. Indeed, her supervision 
commences before we are laid in the first, and may 
perhaps be made to extend until after we are de- 
posited in the last. She takes cognizance of us from 
the moment of our conception, and protects us in our 
mother’s womb against foreign or domestic violence. 
As soon as we make our appearance in what Mr. 
Stiggins was pleased to call this “wale,” the law 
forbids any one to sit down on us, or otherwise ter- 
minate our feeble existence, and enjoins and restrains 
all persons but the nurse from sticking pins in us, or 
in any other way “ worriting” us. As soon as we 
are old enough to become the prey of pedagogues, 
the law in the most enlightened communities of the 
world, namely, Prussia and the Empire State, sends 
us to school, in order that it shall be our own fault 
if we do not learn to read the Bible and the news- 
paper, write love letters and dunning letters, and cal- 
culate how much our neighbor owes us and how 
much we let the wife of our bosom have last month. 
We believe the law has usually been content to cease 
its supervision when the subjects of its regard have 
ceased to be, and to allow the sorrowing relatives 
to make such disposition of the inanimate remains as 
seems to them meet and good, and even to permit 
the departing one to dictate the manner of his obse- 
quies. To be sure, the common law in a few favored 
cases made an exception, and saved the surviving 
relatives of suicides and murderers any cause of 
doubt or disagreement as to the disposition of the 
body, by itself taking charge of it, and in the case of 
the former considerately burying it at the cross-roads 
with a stake run through it, which might serve as a 
sort of guide-post to warn the weary traveler off 
from the way of the transgressor underneath, and in 
the case of the latter handing it over to the surgeons 
for the instruction of future generations of incipient 
“ sawbones,” and the delectation of numberless Mr. 
Venuses. But now, when a few classical enthusiasts 
have enlisted in their cause the element of greed in 
our large cities, and seek to evade God’s sentence on 
rebellious man, “ Dust thou art, and to dust thou shalt 
return,” some people have raised the question whether 
the law could not be invoked to restrain survivors 
from burning rather than burying their dead. 

The compulsory education act just passed by the 





Allen, of the Massachusetts Supreme Court. 


legislature of this State commands parents and guar- 
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dians of children between eight and fifteen years of 
age to cause them to attend school at least fourteen 
weeks of each year, eight weeks of which shall be 
consecutive, or to cause them to be regularly instructed 
at home to the same extent, in spelling, reading, 
writing, English grammar, geography, and arithmetic, 
unless the physical or mental condition of the child is 
such as to render such attendance or instruction inex- 
pedient and impracticable; and affixes a penalty of 
one dollar per week for the first, and five dollars per 
week not exceeding thirteen weeks in any one year, 
for each subsequent infraction. The act also, in the 
second section, forbids the employment of any child 
under the age of fifteen years in any business during 
school hours of the public school in the school district 
where the child resides, unless the child shall have 
made the attendance or received the instruction above 
mentioned, at least fourteen weeks of the fifty-two 
next preceding the year of such employment, and 
affixes a penalty of $50 for each infraction. If the 
parent or guardian is unable to furnish the requisite 
text-books, the same shall be furnished at the public 
expense. These are the main provisions. Machinery 
for their enforcement is provided. The wisdom of 
these provisions, especially of that of section two, can 
scarcely be controverted. As a matter of public 
policy there can be no room for hesitation. It is best 
for society to have all its members intelligent. As to 
the matter of private right, it may be said that in a 
state of society no man has a right to be a dunce and 
a fool himself, nor to permit his children to grow up 
dunces and fools, unless nature is in the way. We 
regard the enactment as much more equitable and 
reasonable than the intelligence qualification re- 
quired in some communities as a condition for the 
exercise of the elective franchise. The true way to 
get intelligent voters is to educate the masses from 
childhood. But we fear that the legislators have 
practically defeated the intent of the act by the per- 
mission to instruct at home. It must be observed 
also, that while in section two, relating to employ- 
ment of children, there is a requirement that the 
attendance or instruction shall be upon or by a teacher 
qualified to instruct in the specified branches, there is 
no such requirementas to the home instruction in the 
first section. So we do not see why a child may not 
remain at home practically uninstructed, if he is only 
idle also. We think this point will bear looking into 
more closely by the law makers. 

It is not to our purpose to discuss the sentimental 
aspect of the cremation question. Men naturally 
shrink from the thought of the inevitable decomposi- 
tion of their bodies which the modern mode of burial 
necessitates. Hamlet feared “to lie in cold obstruc- 
tion and to rot,” and Sir Thomas Browne was “in 
fear of worms, or to be an heritage for serpents.” 
But with this we have nothing to do. It is for us to 
note how the ingenuity of man has discovered a legal 
objection to the substitution of urn burial. The New 


» murder trials evince. 





York Times remarks: “People who think upon the 
matter, instead of talking and writing about it, fore- 
see the terrible advantage and protection that the 
general establishment of cremation would inevitably 
give to the poisoner. In nine cases out of ten the 
crime of poisoning is detected by a chemical analysis 
of the contents of the stomach after interment, The 
investigation may be made weeks, or months, or 
years after the death of the victim. So long as the 
body exists undecayed the poisoner is not safe. But 
let the corpse be burnt into a handful of white ashes, 
and the danger of detection immediately disappears, 
the chances of impunity for the murderer are infinitely 
multiplied, and with them, of course, the incitement 
to the crime.” And we are informed by the public 
prints that the life insurance companies strenuously 
object to the custom for the same reason. We hardly 
think that the legislature would forbid the relatives 
of a deceased person from burning his body, if they 
desired to adopt that course, or compel the survivors 
to obtain an order to show cause why the remains 
should not be burned, simply to accommodate a life 
insurance company. It would seem that in suspicious 
cases of death the ordinary coroner’s inquiry would 
answer every purpose. But the objection has more 
force when raised on behalf of the public, and how- 
ever fanciful it may at first appear, seems on mature 
consideration to be founded in reason. It may well 
be that the practice of burning rather than of bury- 
ing human remains would increase the crime of 
poisoning. Any thing that might add to the facilities 
of this crime should be jealously avoided, for in spite 
of the boasted advances of chemical science its detec- 
tion is even now quite uncertain, as several recent 
Not that we think there is any 
serious prospect of the adoption of the proposed 
change. The present mode of sepulture has become 
so firmly fixed by education and by divine as well as 
human example, that the advocates of cremation can 
scarcely expect success in our generation. Itis indeed 
a hard case for man if the greed or convenience of his 
fellow creatures shall deny him a resting place in the 
bosom of his mother earth, and the march of civiliza- 
tton would indeed be ruthless if it should go through 
graveyards. But it is after all a question of serious- 
ness only to the living, and of moral effect upon the 
sensibilities of those who survive. ‘Socrates was 
content that his friends should bury his body, so they 
would not think they buried Socrates ; and regarding 


only his immortal part, was indifferent to be burnt or 


buried.” 
———- e>e —- - 


The judiciary committee of the house of representa- 
tives has authorized a bill to be reported to the house 
allowing circuit and district judges throughout the 
United States to employ stenographers at a salary of 
eight dollars per day, to report the decisions and pro- 
ceedings of their courts. This is considered as a very 
essential matter, and will very much facilitate the 
keeping of such records inacorrect and proper manner. 
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CURRENT TOPICS. 


The New York Chamber of Commerce succeeded 
in securing the passage, during the last session, of ar. 
act establishing a court of arbitration for the settle- 
ment of mercantile disputes. Most of the limitations 
suggested by us (vol. VII, p. 324) have been incor- 
porated in the act, to wit: Resort to the court is to 
be optional; matters pertaining to a fee or life tenancy 
in real estate is not included in the jurisdiction of the 
court; the award of the court is to be final, except in 
ease of fraud, collusion or corruption on the part of 
the court. The act provides for the appointment of 
an arbitrator by the governor, to hold office during 
good behavior, and who is to receive a salary to be 
fixed and paid by the Chamber of Commerce. Any 
party or parties, whether members of the Chamber 
of Commerce or not, having controversies upon mer- 
cantile subjects arising or within the port of New 
York, may summon the opposite party to appear 
before the court of arbitration at a time not less 
than two nor more than five days from the personal 
service of the summons. At the time mentioned in 
the summons either party may file written objec- 
tions to the arbitration, and the matter is to be 
thereupon dropped; but if such objection is not filed 
the parties shall be deemed to have submitted to the 
jurisdiction of the tribunal. Each party is then en- 
titled to nominate one person to sit with the arbitra- 
tor to hear and determine the matter. The award is 
to be filed with the clerk of the county, and is to be 
enforced as and to have the effect of a judgment. 
A rehearing may be ordered by the arbitrator for 
good cause shown. On the first hearing no costs are 
to be allowed to either party, but on a rehearing the 
party applying therefor is to pay the costs. The 
details as to the rules, forms, proceedings, etc., secur- 
ing the attendance of witnesses, false swearing, the 
care of the record, ete., are numerous and apparently 
well devised. It is, however, to be regretted that 
the act does not indicate whether the tribunal shall 
observe the ordimary rules of evidence, or be at 
liberty to admit any thing as evidence which they 
may consider material to the point in issue ; or whether 
they shouid be guided by the principles laid down 
by the courts of law, or decide irrespective of pre- 
cedent and according to their own views of what is 
just or proper in each particular case. The Hon. 
Enoch L. Fancher, ex-judge of the Supreme Court, has 
been appointed arbitrator under the act. The selec- 
tion is a most fortunate one. 





Tribunals of Commerve have long been established 
on the continent, but great diversity exists in their 
constitution. Thus, in France, in Belgium, and in 
some other countries, all the members of the court are 
merchants, except the greffier or registrar, who is a 
lawyer, and he has technically no voice in the decision. 
On the other hand, in many of the German States, the 


court is presided over by a lawyer. In Dantzic the 
Tribunal consists of a legal president, four other legal 
judges, and four merchants, but the merchant judges 
do not attend unless required. In K6nigsberg the 
commercial members have no vote, only a deliberative 
voice, the decision resting entirely with the legal 
members of the court. In Prussia, generally, it is in 
contemplation to substitute a paid lawyer for an 
unpaid merchant as president. There is in fact no 
uniformity in the constitution of these Tribunals; in 
some countries the mercantile, in others the legal ele- 
ment prevails, sometimes in the latter case to the 
exclusion of the commercial altogether. The com- 
mittee recently appointed in England, by the Queen, 
to inquire whether it would be for the public advan- 
tage to establish courts of commerce, have reported 
against the establishment of Tribunals of Commerce in 
which commercial men are to be judges. But they 
favor a court presided over by a legal judge, assisted 
by two skilled assessors, the office of the latter to be 
advisory and not judicial. They also recommend that 
the court should be guided by the recognized rules 
of law and of evidence. Lord Penzance, Sir Sydney 
Waterlow and Mr. Ayrton did not concur as to the 
exclusion of the lay element from the office of judge 
in such tribunals. 


The subject of reporting the decisions of the Supreme 
Court received much attention in the legislature dur- 
ing the past session, but no act in relation thereto was 
passed. Two bills were introduced in the Senate in 
relation to the matter; one providing that a reporter 
should be appointed by the judges at the time of the 
convention for revising the rules to be held at the 
capitol in August next; that the volumes of reports 
should contain not less than 750 pages of the size and 
style of the first volume of ‘‘ The New York Supreme 
Court Reports,” and that the price per volume should 
not exceed four dollars and fifty cents. The other 
bill provided for the appointment of a reporter at a 
meeting of the judges to be held in New York; that 
the volumes should contain at least 500 pages, and 
should be sold at a price not exceeding two dollars 
and fifty cents. Considerable influence was brought 
to bear in favor of the latter bill and it was finally 
passed by the Senate. The Assembly judiciary com- 
mittee reported the bill, as passed by the Senate, “ for 
the consideration of the Assembly,” but it was not 
reached, in General Orders, before the adjournment, 


A portion of the Assembly committee were opposed 
to some of the provisions of the reporter’s bill as it 
came from the Senate, and it was, therefore, reported 
without recommendation by that committee, The 
grounds of this opposition, as we understand them, 
were these: (1.) That, inasmuch as section thirteen of 
chapter four hundred and eight, of the Laws of 
eighteen hundred and seventy, requires the judges to 








convene at the Capitol, on the first Wednesday in 
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August next, for a revision of the court rules, etc., 
there was no necessity for requiring a special meeting 
for the appointment of a reporter; and (2.) That it 
was not advisable, either on the score of economy, or 
of convenience, to provide for volumes of reports 
of only 500 pages. Both objections, it seems to us, 
were good. The power given to the legislature by 
the Constitution, to provide for the appointment 
of a reporter by the judges, has been unexercised 
for four years, and we know of no present exigency 
necessitating a special trip of the judges to New 
York for the simple purpose of appointing a reporter, 
since they are required by law to convene in Albany 
only a few months hence, and could quite as well 
then make the appointment. Again, the provision 
for a volume of only 500 pages was ill-advised, and 
would have resulted in giving us eight or ten volumes 
per year of the one series, or a continuance of 
several series of reports. However it may be in 
theory, it is unquestionable in fact that that series 
of Supreme Court reports, which is to take the place 
of all others, and to put an end to all other, must 
give all the decisions of the court either in full 
or in abstract. So long as it leaves cases for other 
reporters to publish so long will other reporters 
publish and find sale for their reports. Now, the 
Supreme Court, at General Term alone, delivers 
written judgments in at least 800 cases per annum, 
and to report all of these would require at least 
eight volumes per year of the size and style of Lan- 
sing’s reports. A volume of 750 pages of the size 
and style of the “New York York Supreme Court 
Reports,” would contain, by printer’s measurement, 
by count of words or by the number of cases, con- 
siderably more than double the amount of matter that 
would be contained in 500 pages of the size and style 
of the ordinary reports — say Lansing’s or the Court 
of Appeals’ reports—so that, in dollars and cents, 
such a volume, at five dollars, would be cheaper than 
one of 500 pages at two dollars and a half, beside 
the saving in shelf space, and convenience in hand- 
ling. The fact is that it has been just this specious 
economy, on the part of the legislature, in legislating 
for two dollars and a half reports, that has fostered 
and kept alive so many series in this State. The 
Court of Appeals’ reports can easily be furnished for 
that price for the reporter receives a liberal salary 
from the State and is put to no expense in procuring 
the decisions, but until some such provision is made as 
to the Supreme Court reports, no decent report of 
proper size can be furnished for that price unless at a 
loss to the publisher. It is stated that the pablishers 
of Lansing’s reports announce a continuation of that 
series to contain all late decisions at the price “to 
subscribers” of two dollars and fifty cents; but it is 
safe to say, and such we understand to be the fact, 
that so far as that announcement means any thing, it 
means simply a reprint of the cases already published 
in “The New York Supreme Court Reports.” 





THE OBLIGATION OF A BAILEE FOR HIRE. 

An interesting and important judgment has been 
delivered in the Court of Queen’s Bench in England, 
by Blackburn, J., in Searle v. Laverick, L. R. 9 Q. B. 
122, which throws a considerable amount of light on 
the celebrated judgment of Chief Justice Holt in the 
leading ,case of Coggs v. Bernard. In that case bail- 
ments are divided into classes, in each of which differ- 
ent degrees of liability are attached to the bailee. The 
fifth of these classes, locatio operis faciendi, or where 
there is ‘‘a delivery to carry or otherwise manage for 
a reward to be paid by the bailee,”’ is again subdivided 
into two divisions — the first, where there is a delivery 
to one who exercises a public employment, in which 
case the bailee is bound to answer for the goods at all 
events; and, the second, where the delivery is to a 
private person, who is only bound to take reasonable 
care. A question arose in Searle v. Laverick, as to 
under which of the subdivisions of the class of bail- 
ment, locatio operis faciendi, the case fell. The defend- 
ant was a livery stable-keeper; he entered into a con- 
tract with a builder, who was not his servant, to erect, 
in his yard, a building, of which the lower part was to 
be a shed for the reception of carriages, and the upper 
part was to be used for other purposes. Before the 
upper portion of the building was completed, the plain- 
tiff brought to the defendant two carriages to keep for 
him, a charge being made for so keeping the carriages. 
While the contractor’s workmen were still in the upper 
portion of the building, it was blown down by a high 
wind, and the carriages were damaged. The contractor 
employed for the purpose of building was not denied to 
be one whom a careful and prudent person might trust, 
and there was nothing to show that the defendant had 
any knowledge of negligence on his part. The plaintiff, 
at the trial, offered evidence that owing to the neglect 
of the contractor and his workmen the fall of the 
building took place; but this was refused by the learned 
judge who tried the case, on the ground that defend- 
ant’s liability was that of an ordinary bailee for hire,and 
that he was only bound to use ordinary care in keeping 
the carriages, and if in employing the builder he made 
use of such care as an ordinary careful man would use, 
he was protected. The plaintiff was, in consequence, 
nonsuited on a motion for a new trial; and the full 
court, after a careful review of the authorities, upheld 
this decision. The court held it to be established law, 
by the custom of England, that the extreme liability, 
making the bailee an insurer, is confined to carriers 
and inn-keepers. It would seem, by analogy to the 
the Roman law, from which the English law on the 
subject is avowedly taken, that the case of stable- 
keepers should be placed on a footing with inn-keepers 
and carriers. The language of Lord Holt is general, 
and applies to all who exercise a public employment. 
The Proetor’s Edict (Dig. lib. iv. tit. ix.), naute cawpo- 
nes stabularii ut recepta restituant, expressly mentions 
stablemen. The reason given by Lord Holt for the 
division, tells, in our opinion, rather against the inter- 
pretation now put on it by the court: “The true 
reason of the case is, it would be unreasonable 
to charge him with a trust further than the na- 
ture of the thing puts it in his power to perform 
it. But it is allowed in the other cases (i. e. the car- 
rier and inn-keeper, but not the livery stable-keeper, 
according to the present decision), by reason of the 
necessity of the thing.”” We confess we are at a loss 
to perceive the necessity existing in the case of the 
carrier and inn-keeper, which does not exist with 
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equal force in the case of the livery stable-keeper. At 


any rate there did not appear to exist any distinction 
between the cases, in the opinion of Ulpian, who, in 
the clearest and most express manner, mentions livery 
stablemen. The Proetor’s Edict declared that if ship- 
masters, inn-keepers and stable-keepers did not restore 
what they had received to keep safe, he would give 
judgment againt them. The reason assigned for this 
by Ulpian, is that “it is necessary to place confidence 
in such persons, and to commit the custody of things 
to them; that no person ought to complain of the 
severity of this rule, for it isin his own choice to re- 
ceive the goods of other persons or not, and unless the 
rule was thus established, an opportunity would be 
afforded them to combine with thieves against those 
who trusted them; whereas they have now an induce- 
ment to abstain from such combinations.” These 
reasons, if read in connexion with the general prin- 
ciple on which warranties are to be assumed, laid down 
in Redhead v. Midland Railway Co., L. R., 4 Q. B. 392, 
“that they are, for the most part, founded on the pre- 
sumed intention of the parties, and ought certainly to 
be founded on reason, and with a just regard to the 
interests of the party who is supposed to give the war- 
ranty, as of the party to whom it is supposed to be 
given,” would strongly point to the conclusion that 
stable-keepers should be classed in the same category 
with inn-keepers and carviers. 

We presume there could be no doubt of this extreme 
liability being applicable, in the case of an inn-keeper, 
who also kept a stable, and took charge of the animals 
and vehicles of those who frequented his house. This 
is distinctly stated to be the law by Pothier (Du Contrat 
de Depot 80), where he states ‘that stable servants 
must be judged to be appointed by inn-keepers to take 
charge of horses and vehicles of travelers,’ by which 
the inn-keeper is rendered liable. What difference can 
there be between such a case and a case where the 
stable-keeper does not provide lodgment for ‘“‘ man and 
beast,’’ but for ‘“‘beast”’ alone. All the cases quoted — 
both those decided in this country and the dicta of 
foreign jurists — would seem to indicate that a tolerably 
wide margin should be allowed by a judge in deciding 
in the case of what trades a warranty is to be presumed. 
The case quoted in the judgment from Pothier (Du 
Contrat de Louage, Nos. 118, 119, 120,) is a strong 
authority on this point. After laying down that where 
a person who lets a thing for hire knows of a defect in 
the thing which makes it unfit for the purpose for which 
it is let, he is responsible for damages. And although 
he does not actually know it, that if the circumstances 
are such that he ought to have had a suspicion of it, 
and make an inquiry about it, and he does not either 
inquire, or inform the hirer, so that he may inquire for 
himself, he is liable; but if the latter follows a trade 
which makes it his duty to know whether the thing has 
faults or not, he is liable, without proof that he did not 
know. He puts as an example the case of a cooper 
who supplies wine casks made of bad wood, so that they 
leak. Surely, if “the profession of the cooper binds 
him to know the quality of the goods he used, and to 
supply none but of a good quality,”’ it cannot be con- 
tended that the profession of a livery stable-keeper, 
where a person holds himself out to the public as 
willing to undertake the charge of property of a nature 
requiring the utmost care, does not bind the bailee to 
know of the quality of shelter which he is bound to 
provide to this property. The plaintiff’s counsel relied 
mainly on Redhead v. Midland Railway Co., L. R. 4, 
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which establishes that a person who lets sittings ina 
temporary stand, built for the reception of spectators 
at a race, is under an obligation as to the sufficiency of 
the stand. But the court, while intimating a desire 
not to draw fine distinctions between the cases, held 
that that case was clearly distinguishable from the 
present, and that there was no authority to establish 
that a warranty must be implied in the present case. 
It seems to us that the court being, in its own language, 
at liberty, so far as authority goes, to apply the princi- 
ples to the case, and see if any warranty, or obligation, 
should be implied, in deciding as it did, rather over- 
looked the true principles, as laid down by the most 
eminent of foreign jurists, fortified by the direct dictum 
of so great an authority as Ulpian.— The Irish Law 
Times. 
—_+>- —__—_ 


SAVINGS BANK —INTERNAL REVENUE TAX 
ON SURPLUS. 
SUPREME COURT OF THE UNITED STATE3S—OCTO- 
BER TERM, 1873. 
THE DoiiaR SAvines BANK, PLAINTIFF IN ERROR, 
v. THE UNITED STATES. 

The act of Congress of July 13, 1866, authorizes the levy and 
collection of a tax upon the accumulated earnings of 
saving institutions, carried to the contingent or surplus 
fund ; and the tax may be recovered in an action of debt 
in the Circuit Court, and that without an assessment 
having been made. 

In error to the Circuit Court of the United States 
for the Western District of Pennsylvania. 

Mr. Justice StronG delivered the opinion of the 
court. 

The facts found by the special verdict are that the 
plaintiff in error is a banking institution created by 
the laws of the State of Pennsylvania, without stock- 
holders or capital stock, and doing the business of re- 
ceiving deposits to be loaned or invested for the sole 
benefit of its depositors; that the charter authorizes 
the retention of a contingent fund accumulated from 
the earnings to the extent of ten per centum of its de- 
posits for the security of its depositors; that the bank 
has earned and added to the said contingent fund, or 
undistributed sum, from July 13, 1866, to December 
31, 1870, $107,000; and that such earnings were carried 
to and added to said contingent or undistributed fund 
semi-annually, on the first days of January and July 
in each year. 

Upon this state of facts, the first question presented 
is, whether the act of congress of July 13, 1866, which 
was an amendment to the internal revenue law (14 
Stat. 138), authorizes the levy and collection of a tax 
upon the accumulated earnings carried to the contin- 
gent fund. It is very plain that the first intent of the 
act was to impose a tax upon all the earnings, income, er 
gains, of the institutions mentioned therein. The lan- 
guage of its one hundred and twentieth section is, 
“there shall be levied and collected a tax of five per 
centum On all dividends in scrip or money thereafter 
declared due, whenever and wherever the same shall 
be payable to stockholders, policy-holders, or deposit- 
ors, or parties whatsoever, including non-residents, 
whether citizens or aliens, as part of the earnings, in- 
come, or gains of any bank, trust company, savings 
institution, and of any fire, marine, life, inland insur- 
ance company, either stock or mutual, under whatever 
name or style known or called in the United States or 
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Territories, whether specially incorporated or existing 
under general laws; and on all undistributed sum or 
sums made and added during the year to their surplus or 
contingent funds.”’ This tax the banks, trust compa- 
nies, savings institutions and insurance companies are 
required to pay, and they are authorized to deduct it 
from all payments made on account of any dividends 
or sums of money that may be due and payable as 
aforesaid. It is, however, only so much of the tax as 
is levied upon dividends or sums of money due and 
payable to stockholders, policy-holders, or depositors, 
etc., which they are authorized to deduct. Thus it ap- 
pears the tax is laid upon two subjects — the one divi- 
dends or sums due and payable, and the other the un- 
distributed surplus of gains or earnings carried to a 
surplus or contingent fund. These subjects, though 
together making up the entire net earnings, are dis- 
tinct from each other; and they are thus treated 
throughout the section as well as throughout other 
sections of the act. If the portion of the act which 
we have quoted were all, it would not admit of a doubt 
that both these subjects— the dividends, or annual or 
semi-annual payments, and the sums added to the con- 
tingent fund — are made taxable. 

It is argued, however, that savings institution, were 
relieyed by the proviso to the section. That of course 
is to be construed in connection with the section of 
which it is a part, and it is substantially an exception. 
It takes out of the operation of the body of the enact- 
ment that which otherwise would be within it. It re- 
strains the generality of the previous provisions. Its 
language is: “‘ Provided that the tax upon dividends 
of life insurance companies shall not be deemed due 
until such dividends are payable; nor shall the por- 
tion of premiums returned by mutual life insurance 
companies, nor the annual or semi-annual interest al- 
lowed or paid to the depositors in savings banks or 
savings institutions be considered as dividends.”” But 
so far as it relates to savings banks, the only subject of 
the proviso is the annual or semi-annual interest al- 
lowed or paid tothe depositors. It makes no reference 
to the undistributed surplus which may be carried to 
asurplus fund. That it leaves as it was in the body of 
the section, subject to the tax therein imposed. And 
to us it appears quite plain that such was the intention 
of congress. Had it been the purpose to exempt sav- 
ings banks from liability to pay the tax on both the 
interest paid to its depositors and on all undistributed 
sums carried to the surplus fund, the plain mode of 
expressing such a purpose was to say in the proviso 
that such banks should be excepted from the operation 
of the section. If such was the purpose, why except 
them expressly from the operation of a part of the see- 
tion only? Why take out one subject of taxation 
specifically, and leave the other unmentioned? And 
still more. If, as the plaintiff in error contends, it 
was intended that savings banks should pay no tax on 
either of the two subjects mentioned in the body of 
the section, why were such banks mentioned in the 
section at all? The broad construction of the proviso 
contended for makes it plainly repugnant to the body 
of the act, and it is, therefore, inadmissible. 

Our attention has been called to the fact that in 1867, 
and again in 1870, the commissioners of internal rev- 
enue construed the proviso as exempting savings insti- 
tutions from the tax upon all sums added to their sur- 
plus or contingent funds, and that the act of congress 
of July 14, 1870, which reduced internal taxation em- 
ployed substantially the same language respecting sav- 





ings banks as that contained in the act of 1866. In 
view of this, the plaintiffs in error argue that congress 
required the commissioner to prescribe what returns 
savings banks should make; that this made it his duty 
to put a construction on the law; that he did so, and 
held that such institutions were not required to re- 
turn undistributed earnings carried to a surplus fund, 
and that after this practical construction had been 
made and acted upon more than three years, congress 
re-enacted the tax, reduced in amount, in the same 
words. Hence, it is inferred, the construction given 
by the commissioner was adopted. It is, doubtless, a 
rule that when a judicial construction has been given 
to a statute, the re-enactment of the statute is gener- 
ally held to be in effect a legislative adoption of that 
construction. This, however, can only be when the 
statute is capable of the construction given to it, and 
when that construction has become a settled rule of 
conduct. The rule, we think, is inapplicable to this 
case. In the first place, the decisions of the internal 
revenue commissioner can hardly be denominated judi- 
cial constructions. That officer was not required by 
the law to prescribe what returns savings banks were 
required to make. That was prescribed by the act of 
congress itself, and he had no power to dispense with 
the requisition. There is, therefore, no presumption 
that his decisions were brought to the knowledge of 
congress when the act of 1870 was passed. And again, 
the construction he gave is an impossible one, for as 
we have seen, it makes the proviso plainly repugnant 
to the body of the section. 

We are constrained, then, to hold that the act of 
congress does not impose upon the plaintiffs in error 
the tax to recover which the present suit was brought. 

The second error assigned is that the Circuit Court 
erred in holding that an action of debt is maintainable 
in that court for the recovery of the taxes. 

We do not perceive that the question presented by 
this assignment was raised or even mentioned in the 
court below, and it is not clear that it may first be 
raised here. But if it may, the answer must be that 
the taxes may be recovered in an action of debt brought 
in the Circuit Court. 

The argument in support of the assignment of error 
is that the United States has nocommon law; thatthe 
thirty-fourth-section of the judiciary act enacts that 
the laws of the several States shall be the rules of de- 
cision in the trial of actions at common law, of which 
debt is one; that the act of congress which imposes 
the tax on savings banks, provides a special remedy 
for its assessment and collection, and that it is a princi- 
ple of the common law of Pennsylvania, that when a 
statute creates aright and provides a particular remedy 
by which that right may be enforced, no other remedy 
than that afforded by the statute can be used. 

It must be conceded that in the section of the act 
(act of 1866, § 120) which required savings banks to pay 
the tax, they are also required to render to the assessor 
or assistant assessor a list of the amount of taxes with 
a declaration under oath attached thereto, on or be- 
fore the tenth day of the month following that in which 
any dividends or sums of money may be due and pay- 
able, and for any default in rendering such a list, they 
are liable to a penalty. The act also declares that ‘‘ in 
case of any default in making or rendering said list or 
return, or any default in the payment of the tax as 
required, or any part thereof, the assessment and col- 
lection of the tax and penalty shall be in accordance 
with the general provisions of law in other cases of 
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neglect and refusal.”” What those general provisions 
are may be seen in other sections of the act which pre- 
scribe assessments, delivery thereof to the collectors, 
and distraint if necessary. 

It must also be conceded to be a rule of the common 
law in England as it is in Pennsylvania and many of 
the other States, that where a statute creates a right 
and provides a particular remedy for its enforcement, 
the remedy is generally exclusive of all common-law 
remedies. 

But it is important to notice upon what the rule is 
founded. The reason of the rule is that the statute, 
by providing a particular remedy, manifests an inten- 
tion to prohibit other remedies, and the rule, therefore, 
rests upon a presumed statutory prohibition. It ap- 
plies and it is enforced when any one to whom the 
statute is a rule of conduct seeks redress for a civil 
wrong. He is confined to the remedy pointed out in 
the statute, for he is forbidden to make use of any 
other. But by the internal revenue law the United 
States are not prohibited from adopting any remedies 
for the recovery of a debt due to them which are known 
to the laws of Pennsylvania. The prohibitions, if any, 
either express or implied, contained in the enactment 
of 1866, are for others, not for the government. They 
may be obligatory upon tax collectors. They may pre- 
vent any suit at law by such officers or agents. But 
they are not rules for the conduct of the State. It is 
a familiar principle that the king is not bound by any 
act of parliament unless he be named therein by special 
and particular words. The most general words that 
can be devised (for example, any person or persons, 
bodies politic or corporate) affect not him in the least, 
if they may tend to restrain or diminish any of his 
rights and interests. 11 Reps. 74; King v. Allen, 15 
East, 333. He may even take the benefit of any par- 
ticular act, though not named. 7 Reps. 32; Potter’s 
Dwarris on Statutes, 151-2. The rule thus settled re- 
specting the British crown is equally applicable to this 
government, and it has been appiied frequently in the 
different States, and practically in the Federal courts. 
it may be considered as settled that so much of the 
royal prerogative as belonged to the king in his capacity 
of parens patric, or universal trustee, enters as much 
into our political state as it does into the principles of 
the British constitution. 1 Watts, 54; Com. v. Bald- 
win; People v. Rossiter, 4 Cow. 143; United States v. 
Davis, 3 McLean, 483; United States v. Williams, 5 id. 
133; Com. vy. Johnson, 6 Barr, 136; United States v. 
Greene, 4 Mason, 437; United States v. Hoar, 2 id. 311; 
United States v. Hughes, Crabb’s Reps. 307. 

It must, then, be conceded that the government is not 
prohibited by any thing contained in the act of 1866 
from employing any common-law remedy for the col- 
lection of its dues. The reason of the rule which de- 
nies to others the use of any other than the statutory 
remedy is wanting, therefore, in applicability to the 
government, and the rule itself must not be extended 
beyond its reason. And we do not find that either in 
England or in Pennsylvania it has been held to be ap- 
plicable. On the contrary, in England informations 
of debt, and exchequer informations for discovery and 
account, to recover duties on importations, have been 
of frequent occurrence, though the acts of parliament 
have provided a different remedy for enforcing the 
payment. Numerous such cases are reported in Bun- 
bury’s Reports, 155, 299, 300 and 339. See also Comyn 
Di., Debt, A. 9; 1 Rolle, 383. And in United States v. 
Lyman, 1 Mason, 482, Judge Story held that debt might 
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be maintained in the Circuit Court for Massachusetts 
to recover duties upon imported goods; a doctrine re- 
asserted by this court in Meredith v. The United States, 
13 Pet. 486. 

Nor is there any thing in the objection that the taxes 
for which judgment has been recovered in this case 
had not been assessed. No other assessment than that 
made by the statute was necessary to determine the 
extent of the bank’s liability. An assessment is only 
determining the value of the thing taxed, and the 
amount of tax required of each individual. It may 
be made by designated officers, or by the law itself. 
In the present case the statute required every savings 
bank to pay a tax of five per cent on all undistributed 
earnings made, or added during the year to their con- 
tingent funds. There was no occasion or room for any 
other assessment. This was a charge of a certain sum 
upon the bank (Attorney-General v. ——,2 Anst. 553), 
and without more it made the bank a debtor. We 
think, therefore, the second assignment of error can- 
not be sustained. 

The judgment is affirmed. 


Mr. Justice BRADLEY dissenting. 

I dissent from the judgment of the court on the 
ground that an action will not lie for a tax of the kind 
in question in this case, unless it be first entered on 
the assessment roll. The assessment roll should be re- 
garded as conclusive as to the persons or things liable 
to taxation. If it is not, if the matter is left open so 
that any person or corporation may be prosecuted for 
taxes at any time, it leaves the citizen exposed to many 
hazards, and to the mercy of prying informers, when 
the evidence by which he could have shown his immu- 
nity or exemption has perished. If an action of debt 
without an assessment can be brought, what is the 
limit of time within which it must be brought? To 
what statute of limitations is the government subject ? 
It seems to me that the decision introduces a new prin- 
ciple in the system of taxation, dangerous to the rights 
of the citizen and the peace and security of society. 

I am authorized to say that Mr. Justice Frz~p con- 
curs in this dissent. 

———— ome — 


NATIONAL BANKS—TAXATION OF SHARES. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1873. 


TAPPAN, COLLECTOR OF TAXES, ETC., APPELLANT, V. 
Tue MERCHANTS’ NATIONAL BANK OF CHICAGO. 


An act of a State legislature providing for the taxation of 
the owners of shares of the capi stock of a national 
bank in the State at the place within the State where 
the bank is located without regard to their residence, is 
constitutional. 


Appeal from the Circuit Court of the United States 
for the Northern District of [linois. 

Mr. Chief Justice Warrs delivered the opinion of 
the court. 

We are called upon in this case to determine whether 
the general assembly of the State of Illinois could, in 
1867, provide for the taxation of the owners of shares 
of the capital stock of a national bank in that State, 
at the place, within the State, where the bank was lo- 
cated, without regard to their places of residence. The 
statute of Illinois, under the authority of which the 
taxes complained of were assessed, was passed before 
the act of congress, approved February 10, 1868 (15 Stat. 
at Large, 34), which gave a legislative construction to 
the words, “ place where the bank is located, and not 
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elsewhere,” as used in section 41 of the national bank- 
ing act (13 Stat. at Large, 112), and permitted the State 
to determine and direct the manner and place of tax- 
ing resident shareholders, but provided that non-resi- 
dents should be taxed only in the city or town where 
the bank was located. 

The power of taxation by any State is limited to per- 
sons, property or business within its jurisdiction. R. 
R. v. Pennsylwania, 15 Wall. 319. Personal property, 
in the absence of any law to the contrary, follows the 
person of the owner and has its situs at his domicile. 
But, for the purposes of taxation, it may be separated 
from him, and he may be taxed on its account at the 
place where it is actually located. These are familiar 
principles and have been often acted upon in this court 
and in the courts of Illinois. If the State has actual 
jurisdiction of the person of the owner, it operates 
directly upon him. If he is absent, and it has juris- 
diction of his property, it operates upon him through 
his property. 

Shares of stock in national banks are personal prop- 
erty. They are made so in express terms by the act of 
congress under which such banks are organized. 13 
Stat. at Large, 102,812. They are a species of per- 
sonal property which is, in one sense, intangible and 
incorporeal, but the law which creates them may sep- 
arate them from the person of their owner for the pur- 
poses of taxation, and give them a situs of their own. 
This has been done. By section 41 of the national 
banking act, it is in effect provided that all shares in 
such banks, held by any person or body corporate, may 
be included in the valuation of the personal property 
of such person orcorporation in the assessment of taxes 
imposed under State authority, at the place where the 
bank is located, and not elsewhere. 13 Stat. at Large, 
112. This is a law of the property. Every owner takes 
the property subject to this power of taxation under 
State authority, and every non-resident, by becoming 
an owner, voluntarily submits himself to the jurisdic- 
tion of the State in which the bank is established for 
all the purposes of taxation on account of his owner- 
ship. His money invested in the shares is withdrawn 
from taxation under the authority of the State in 
which he resides and submitted to the taxing power of 
the State where, in contemplation of the law, his in- 
vestment is located. The State, therefore, within 
which a national bank is situated has jurisdiction, for 
the purposes of taxation, of all the shareholders of the 
bank, both resident and non-resident, and of all its 
shares, and may legislate accordingly. 

The State of Illinois thus having had, in 1867, the 
right to tax all the shareholders of national banks in that 
State on account of their shares, it remains to consider 
at what place or places within the State such taxes 
could be assessed. 

It is conceded that it was within the power of the State 
to tax the shares of non-resident shareholders at the 
place where the bank was located, but it is claimed 
that under the constitution of the State resident share- 
holders could only be taxed at the places of their resi- 
dence. We have not been referred to any express 
provision of the constitution to that effect. There is 
nothing which in terms prohibits the general assembly 
from separating personal property within the State 
from the person of the owner and locating it at appro- 
priate places for the purposes of taxation, but it is 
insisted that sections 2 and 5 of article IX of the con- 
stitution of 1848, which was in force when the act 
of 1867 was passed, contained an implied prohibition. 





Section 2 directs that ‘‘ the general assembly shall pro- 
vide for levying a tax by valuation, so that every per- 
son or corporation shall pay a tax in proportion to the 
value of his or her property; such value to be ascer- 
tained by some person or persons to be elected or ap- 
pointed in such manner as the general assembly shall 
direct, and not otherwise.’’ Section 5 directs that 
“the corporate authorities of counties, townships, 
school districts, cities, towns and villages may be vested 
with power to assess and collect taxes for corporate 
purposes; such taxes to be uniform in respect to per- 
sons and property within the jurisdiction of the body 
imposing the same. And the general assembly shall 
require that all property within the limits of munici- 
pal corporations belonging to individuals shall be 
taxed for the payment of debts contracted under au- 
thority of law.’’ The corresponding provisions of the 
constitution of 1870 are in substance the same. 

The object of these sections is to secure uniformity 
of taxation. That, it issaid in Bureau Co. v. C., B. & 
Q. R. R. Co., 44 Tl. 238, is to be regarded as the cardi. 
nal principle, the dominant idea of this article of the 
constitution. But uniformity in this connection is 
only another name for equality, for the provision is for 
‘levying a tax by valuation, so that every person and 
corporation shall pay a tax in proportion to the value 
of his or her property.”” The value of the property 
being ascertained the same rate of taxation must be 
laid upon all. 

Property is made the constitutional basis of taxa- 
tion. This is not unreasonable. Governments are 
organized for the protection of persons and property, 
and the expenses of the protection may very properly 
be apportioned among the persons protected according 
to the value of their property protected. 

The constitution does not undertake to fix the value 
of the property. Neither does it prescribe any rules 
by which it is to be fixod. That is left to the general 
assembly, for the provision in that respect is, “‘ such 
value to be ascertained by some person or persons to 
be elected or appointed in such manner as the general 
assembly shall direct, and not otherwise.’’ The mode 
and manner in which the persons appointed to make 
the valuation shall proceed, are left to the discre- 
tion of the general assembly. In fact, the whole 
machinery of taxation must be contrived and put into 
operation by the legislative department of thé gov- 
ernment. 

As part of this machinery taxation districts must be 
created. All property within the district must be 
taxed by auniform rate. If property is actually within 
a district it is but proper that the legislature should 
provide that it should be listed, valued and assessed 
there. In fact, the last clause of section 5, article IX, 
seems to make that a duty, for it provides that the gen- 
eral assembly shall require that all property within the 
limits of municipal corporations, belonging to indi- 
viduals, shall be taxed for the payment of debts con- 
tracted under authority of law. 

This power of locating personal property for the 
purpose of taxation without regard to the residence of 
the owner has been often exercised in Illinois, and sus- 
tained by the courts. City of Dunleith v. Reynolds, 
53 Ill. 45. Since the adoption of the constitution of 
1870, which did not enlarge the powers of the general 
assembly in this particular, very extended legislation 
has been had with a view to such location. Thus, live 
stock and other personal property used upon a farm, | 
must be listed and assessed where the farm is situated; 





THE ALBANY LAW JOURNAL. 


property in the hands of agents at the place where the | to say that all persons owning the same kind of prop 


business of the agent is transacted; water-craft where 
they are enrolled; or, if not enrolled, where they are 
kept; the property of bankers, brokers, merchants, 
manufacturers, and many other classes of persons 
specially enumerated, at the place where their busi- 
ness is carried on. This became necessary in order 
that the burdens of taxation might be equally distrib- 
uted among those who should bear them. 

We do not understand the counsel for the appellee 
te dispute this power, where the property is tangible 
and capable of having, so te speak, an actual situs of 
its own, but he claims that if it is intangible, it cannot 
beseparated from the person of its owner. It must be 
borne in mind that all this property, intangible though 
it may be, is within the State. That which belongs to 
non-residents is there by operation of law. ‘That 
which belongs to residents is there by reason of their 
residence. Allthe owners have submitted themselves 
to the jurisdiction of the State, and they must obey 
its will when kept within the limits of constitutional 
power. : 

The question is then presented whether the general 
assembly, having complete jurisdiction over the person 
and the property, could separate a bank share from the 
person of the owner for the purposes of taxation. It 
has never been doubted that it was a proper exercise 
of legislative power and discretion to separate the 
interest of a partner in partnership property form his 
person for that purpose, and to cause him to be taxed 
on its account at the place where the business of the 
partnership wascarried on. And this too without refer- 
ence to thecharacter of the business or the property. 
The partnership may have been formed for the pur- 
pose of carrying on mercantile, banking, brokerage, or 
stock business. The property may be tangible or in- 
tangible, goods on the shelf or debts due for goods 
sold. The interest of the partner in all the property 
is made taxable at the place where the business is lo- 
cated. 

A share of bank stock may be in itself intangible, 
but it represents that which is tangible. It represents 
money or property invested in the capital stock of the 
bank. That capital is employed in business by the 
bank, and the business is very likely carried on at a 
place other than the residence of some of the share- 
holders. The shareholder is protected in his person by 
the government at the place where he resides; but his 
property in this stock is protected at the place where 
the bank transacts his business. If he were a partner 
in a private bank doing business at the same place, he 
might be taxed there on account of his interest in the 
partnership. Itis not easy to see why, upon the same 
principle, he may not be taxed there on account of his 
stock in an incorporated bank. His business is there 
as much in the one case as in the other. He requires 
for it the protection of the government there, and it 
seems reasonable that he should be compelled to con- 
tribute there to the expense of maintaining that gov- 
ernment. It certainly cannot be an abuse of legislative 
discretion to require him to do so. If it is not, the 
general assembly can rightfully locate his shares there 
for the purpose of taxation. 

But it is said to be a violation of the constitutional 
rule of uniformity to compel the owner of a bank 
share to submit to taxation for this part of his prop- 
erty at a place other than his residence, because other 
residents are taxed for their porsonal property where 
they reside. It isa sufficient answer to this proposition 





erty are taxed as he is taxed. Absolute equality in 
taxation can never be attained. That system is the 
best which comes the nearest to it. The same rules 
cannot be applied to the listing and valuation of all 
kinds of property. Railroads, banks, partnerships, 
manufacturing associations, telegraph companies, and 
each one of the numerous other agencies of business 
which the inventions of the age are constantly bring- 
ing into existence, require different machinery for the 
purposes of their taxation. The object should be to 
place the burden so that it will bear as nearly as possible 
equally upon all. For this purpose different systems, 
adjusted with reference to the valuation of different 
kinds of property, are adopted. The courts permit 
this. Thus, in a case in Illinois, involving the system 
adopted for the taxation of bank shares, it was said by 
the Supreme Court (McVeagh v. Chicago, 49 Ill. 329), 
‘“*in view of this legislation it must be apparent that a 
system of taxation for bank shares was designed pecu- 
liar to itself and independent of the general revenue 
laws of the State;’’ and the authority of the law was 
sustained and enforced. 

Again, it is said the law in question destroys the uni- 
formity of taxation, because it provides for the collec- 
tion of the taxes assessed on account of this kind of 
property in an unusual way. The constitution does 
not require uniformity in the manner of collection. 
Uniformity in the assessment is all it demands. When 
assessed the tax may be collected in the manner the 
law shall provide; and this may be varied to suit the 
necessities of each case. 

Since the decree was rendered in the Circuit Court 
the Supreme Court of Illinois has passed upon this 
same question and declared the law of 1867 to be con- 
stitutional. We might have contented ourselves by 
acknowledging the authority of this decision, but we 
are willing not only to acknowledge its authority, but 
to admit its correctness. 

We have not felt called upon to consider whether 
the general assembly could, under the provisions of 
the act of congress, provide for the taxation of share- 
holders at any other place within the State than that 
in which the bank is located. It is sufficient for the 
purposes of this case that it might tax them there. 

Other questions have been discussed in the argu- 
ment, and among them one which relates to the power 
of the bank to interfere in behalf of its stockholders 
in the manner which has been done. We have not 
deemed it necessary to pass upon any of these ques- 
tions, as those already decided are conclusive of the 
case. ° 

The decree of the Circuit Court is reversed and the 
cause remanded, with instructions to proceed in con- 
formity with this opinion. 

_ OOOO 
COMMISSION OF APPEALS ABSTRACT. 
COMMON CARRIER — EVIDENCE. 

This was an action brought against defendant, as a 
common carrier, for an alleged deficit or shortage in 
two cargoes of wheat contracted to be transported by 
him from Buffalo to New York. Defendant signed a 
bill of lading acknowledging the receipt of a specified 
quantify of wheat, and containing the words “ quan- 
tity guaranteed.’’ Upon the arrival of the wheat the 
consignees claimed a reduction for shortage, which was 
allowed by plaintiffs’ agents. Plaintiffs were allowed 
to prove, under objection, by a person engaged in the 








THE ALBANY LAW JOURNAL. 


807 





aa 





transportation business, that the words “ quantity 
guaranteed,”’ according to the custom of the business, 
meant that as to the amount of grain to be delivered, 
the bill of lading was conclusive evidence, and if it fell 
short the carrier was to pay for the shortage. Held, no 
error; that by the bill of ladingitself, the carrier guar- 
anteed the quantity of wheat specified and was respon- 
sible; but if said bill should be considered insufficient 
to determine the meaning, the words ‘‘ quantity guar- 
anteed ’’ might be regarded as a technical expression 
known and understood by persons in the business, and 
evidence from such a person was proper to explain it. 

It was specified in the bill of lading that J. & S., plain- 
tiffs’ agents, should collect the freight of the consignees 
and pay it to defendant, less advances; after delivery 
defendant demanded the balance due him of J. &S., 
who paid it. Afterward defendants having a claim 
against the consignees for demarrage, directed J. & S. 
to collect and settle the freight, but to do nothing to 
prejudice his claim for demurrage. On the trial the 
amount allowed toJ. & S. for shortage was proved by 
plaintiffs, who claimed that defendant was bound by 
their settlement thereof. Held, that no authority was 
conferred on J. & S. by defendant to admit that the 
cargo was short or to settle for it, and that he was 
not bound thereby. 

The measurer’s return in the city of New York 
of the cargoes delivered by defendant were offered 
and received in evidence, under objection, and it was 
also proved that as between buyer and seller in 
New York, the measurer's returns are received and 
acted upon as evidence of the quantity of grain sold. 
Held, that measurers of grain in New York city are 
not public officers, and there is no law making their 
returns evidence; that the custom proved did not apply 
and defendant was not bound by the measurement. 
Bissell et al. v. Campbell. Opinion by Earl, C. 


COMMON CARRIER. 


This was an action to recover for the loss of a trunk 
and contents against defendant, who was engaged in 
carrying on business as an expressman between New 
York and Brooklyn. Defendant agreed to take the 
trunk for plaintiff and leave it at the N. H. R. R. de- 
pot in New York about one P. M. of that day. He left 
the trunk in the baggage-room of the depot a few 
minutes after one, P. M., it being the only place pro- 
vided by the railroad company for the reception of 
baggage, which was not taken into its charge until 
checked. When the trunk arrived plaintiff was not at 
the depot, and when he did arrive it could not be 
found. Held, that defendant having performed his 
part of the contract was not liable. 

Also held, that the obligation of a common carrier to 
give notice to the consignee of the arrival of goods may 
be waived by the agreement of the parties. Henshaw 
v. Rowland. Opinion by Johnson, C. 

CONTRACT. 

Fraudulent representations by an infant. — This action 
was brought to recover the contract price of certain 
goods sold and delivered to defendant. The complaint 
averred that defendant had made fraudulent represen- 
tations as to his responsibility to induce a credit, that 
plaintiff sold the goods on a credit, relying on such 
representations, which were false. The answer set up 
the defense of infancy. The court charged in sub- 
stance that defendant was made liabie by the fraud, 
notwithstanding his infancy. Held, error; that de- 
fendant was not by the fraud charged with a legal 





liability on the contracts of purchase, and as plaintiff 
sought for an enforcement of the contracts, and not 
to recover the damages resulting from the fraud, he 
was not entitled to recover. That the fraudulent 
representations of defendant, an infant. did not give 
the contracts validity. Studivell et al v. Shapter. Opin- 
ion by Lott, Ch. C. 
EVIDENCE — DAMAGES. 

1. This action was to recover damages for unlawfully 
dispossessing plaintiff of certain premises leased by 
him. Plaintiff was dispossessed under a warrant issued 
by a justice in summary proceedings. Upon certioraré 
the Supreme Court reversed the adjudication of the 
justice. Upon the trial of this action defendant offered. 
to show on what ground the adjudication of the justice 
was reversed ; this offer was overruled. Held, no error; 
that by the reversal the parties were restored to the 
same position they occupied before the proceedings 
were instituted, plaintiff having however, by the ex- 
press provision of the statute (2 R. S. 516, § 49), the 
right to his action for damages; the ground of the re- 
versal was entirely immaterial. Heyden v. Florence 
Sewing Machine Co. Opinion by Earl, C. 

2. The damages to plaintiff's property was shown on 
the trial by undisputed evidence to be $4,645; plaintiff 
testified, without objection, that he lost a large amount 
by the breaking up of his business. The court charged 
that plaintiff was entitled to recover both the damages 
to his property and to his business. Defendant ex- 
cepted to the latter part of the charge. A verdict for 
$8,695 was rendered for plaintiff. The General Term 
reversed this judgment unless plaintiff stipulated to 
deduct so much as was “allowed for damages to plain- 
tiff’s business, to wit, the sum of $4,050,” and in case 
he so stipulated, judgment as to residue affirmed. 
Plaintiff stipulated, and judgment of affirmance as to 
balance, to wit, $4,645, was entered. On appeal by 
plaintiff, held, that the charge excepted to was error, 
but the modification made by the General Term cor- 
rected this error; that it had power so to modify, and 
the judgment should therefore be affirmed. Ib. 


EVIDENCE— NEW TRIAL. 

1. Declarations of agents: conditions on granting new 
trial. — This action was brought to recover damages for 
injuries received by plaintiff while a passenger on de- 
fendant’s road. The accident was occasioned by a 
defective rail; the pieces of the rail were produced by 
defendant. Plaintiff was allowed to prove declarations 
of an employee of defendant who had supervision of its 
track. These declarations were made six months after 
the accident and were substantially, that he discovered 
a flaw in the end of the rail, and so hid the pieces at 
the time of the accident. Held, error; the agent’s 
declarations made so long after the accident were inad- 
missible, and even if made at the time they were imma- 
terial and incompetent, and might have prejudiced 
the jury. The employee, whose declarations had been 
proved, was subsequently called by defendant, and he 
testified, substantially, that he hid the pieces so that 
no one could find them, and that he did so of his own 
accord, without being directed to do so by any one. 
Held, that this did not cure the error in receiving the 
declarations. Anderson v. Rome, W. & O. R. R. Co. 
Opinion by Earl, C. 

2. Declarations made by an agent in order to bind 
his principal must be made not only during the con- 
tinuance of the agency, but at the very time of the 
transaction in question, and so forming part of the 
res gestae. Ib. 
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8. Any illegal evidence received under objection, hav- 
ing a tendency to excite the passions, arouse the pre- 
judices, awaken the sympathies or warp or influence 
the judgment of jurors in any degree, cannot be con- 
sidered harmless, and so the error be disregarded upon 
appeal. Illegal evidence cannot be said to be entirely 
harmless when the party objecting to it is obliged to 
calla witness to explain or contradict it. Ib. 

4. Where a new trial is asked as a matter of favor, 
or rests in the discretion of the court, a condition may 
be imposed upon granting it, but where a party asks 
it asa matter of right, because some legal error was 
committed, this court has no discretion to grant or 
withhold it; but, finding error, is bound to reverse the 
judgment and grant a new trial, and cannot impose a 
condition thereon. Ib. 


INNKEEPER. 


Liability for jeirelry stolen: Ch. 421, Laws 1855. — This 
action was brought to recover for the loss of certain 
articles of jewelry lost by plaintiff while a guest in de- 
fendant’s hotel. It appeared that plaintiff and her 
husband arrived at the hotel about 3 P. M. and were 
givenaroom. The dinner hour was from 2to4 P. M. 
They went to dinner, locking their room and leaving 
plaintiff ’s trunk there locked. They were absent about 
twenty minutes, and on their return found that the 
room had been unlocked, the trunk broken open and 
various articles of jewelry worn by plaintiff in ordi- 
nary dress, worth about $300, were abstracted. Plain- 
tiff was not guilty of any carelessness or negligence. 
Defendants had provided a safe for the deposit of 
valuables and posted the notice required by the stat- 
ute (chap. 421, Laws of 1855). Held, that the statutory 
exemption applied to the articles stolen ; that the plain- 
tiff had sufficient time and opportunity to make the 
deposit, and although she was not guilty of negligence, 
defendants were not liable. (Gill v. Sibley, 36 Barb. 70, 
stated as overruled; Bendetson v. French, 46 N. Y. 266, 
distinguished.) 

It seems that under chap. 421, Laws of 1855, if a guest 
on retiring at night removes his watch or jewelry from 
his person or leaves money in his pocket, and neglects 
to deposit the same in the safe, the hotel keeper, hav- 
ing complied with the act, is exempted from liability 
for their loss. 

While in the construction of a statute courts should, 
so far as the language will admit, give such a construc- 
tion as will make it practicable, just and reasonably 
convenient; yet, if considering the language with the 
aid of such circumstances as the canons of construc- 
tion sanctioned by the law allow to be consulted, the 
statute is found to be somewhat impracticable, incon- 
venient, harsh or unjust, the courts have no alternative 
but to support and uphold it as they find it. Rosen- 
planter v. Roessle et al. Opinions by 


INSURANCE. 


This was an action upon a policy of insurance. De- 
fendant insured plaintiff upon merchandise, hazardous 
and not hazardous, contained in a specified building. 
At thetime of the issuing of the policy plaintiff occu- 
pied the whole building for storing tobacco. The 
policy provided that if the premises at any time during 
the existence of the policy should be used for the pur- 
pose of carrying on any trade or occupation, or keeping 
therein any articles denominated hazardous or es- 
pecially hazardous in the second class of hazards an- 
nexed, so long as so used the policy should be void; 
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also, that if the risk should be increased by any means 
within the control of the assured, or by the occupation 
of the premises for more hazardous purposes than per- 
mitted, it should be void. Among the articles im the 
second class of hazards were ‘oil, alcohol, painters’ 
stock, turpentine, spirits of turpentine and varnish ;” 
and among trades denominated as specially hazardous, 
were all work-shops, manufacturing establishments, 
etc., not above enumerated. In the first class of haz- 
ards “cabinet ware”’ was named. Plaintiff permitted 
afirm engaged in the manufacture of chairs to occupy 
a portion of the building, for putting together and 
finishing chairs manufactured elsewhere. Several men 
were employed in the performance of this work, and 
among other necessary articles used were glue, paint, 
alcohol, varnish and benzine. An alcohol lamp for 
heating glue exploded, and a fire ensued. These facts 
appearing undisputed upon the trial, defendant’s coun- 
sel at the close of the evidence asked the court to direct 
a verdict for defendant, which was refused. Held, 
error; that under the undisputed facts plaintiff was not 
entitled to recover; that conceding a stock of ‘* cabi- 
net ware’’ was covered by the policy, it had reference 
simply to keeping the articles in a finished state, not 
disjointed and incomplete, that no process of manu- 
facture or completion of the articles was contemplated, 
and that defendant was entitled toajudgment. Ap- 
pleby v. Astor Fire Ins. Co. Per curiam opinion. 


MARRIED WOMAN. 

1. Action by, for personal injuries: rights of foot-pas- 
sengers in crossing streets. — This was an action by plain- 
tiff, a married woman, to recover damages for injuries 
received by her by being run over and injured by de- 
fendant’s horse and wagon. Prior to the injury she 
took charge of her family, and also worked out by the 
day, earning $1.25 per day. Defendant objected on 
the trial to the proof of this fact, on the ground that 
plaintiff ’s time and services belonged to her husband. 
This Objection was overruled by the court, and it also 
refused to charge that plaintiff could not recover for 
her time and services while disabled. Held (Lott, Ch. 
C., and Gray, C., dissenting), no error; that had de- 
fendant requested a charge that plaintiff could not 
recover for the loss of services to her husband in the 
discharge of her domestic duties, the request could not 
properly have been refused, but the request, proceed- 
ing upon the idea that all her time and services be- 
longed to her husband, was properly denied. Under 
the provisions of chapter 90, Laws of 1860, the act con- 
cerning the rights and liabilities of husband and wife, 
as modified by chapter 172, Laws of 1862, which 
authorize a married woman to perform any labor or 
services on her separate account, and gives her her 
earnings therefor (§ 2), and empowers her to bring an 
action in her own name for injuries to her person (8 7), 
the services of the wife in the household still belong 
to her husband, and so far as an injury to her disables 
her from performing such services the loss is his, and 
he, not she, can recover therefor. When she labors for 
another her services and earnings no longer belong to 
her husband, but to herself, and so far as she is dis- 
abled from performing such service, she can recover 
for the loss. Brooks v. Schwerin. Opinions by Earl, 
C., and Lott, Ch. C., dissenting. 

2. Foot passengers and those driving in carriages 
have equal rights in the streets of a city, and both are 
required to exercise the degree of care and prudence 
which the circumstances of the case demand. Ib. 
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MECHANICS’ LIEN. 


1. This was a proceeding under the Mechanics’ Lien 
Laws of 1854 (Laws 1854, p. 1086, chap. 402). The action 
was commenced March 12, 1870. The notice of the 
lien was filed December 13, 1869. The action was tried 
December 24, 1870. Judgment was ordered for defend- 
ant with costs on the sole ground that the year from 
the filing of the notice with the county clerk having 
expired on the 13th day of December, 1870, the lien 
had expired and could not be enforced. Held, no error; 
that prior to the amendment of 1871 (Laws 1871, chap. 
188), there being no provision made in the act for the 
contingency of the claimant’s failing to obtain judg- 
ment within the year, although he proceeded with all 
due diligence to enforce his lien in the courts by per- 
sistent litigation, yet if he failed to obtain judgment 
within the year, the lien expired at the end thereof, 
and could not thereafter be enforced. 

Proceedings to impose and enforce mechanics’ liens 
having no foundation in common law, rest and must 
find support entirely upon the statutes authorizing 
them. All statutes must be construed according to 
the language employed, and where no ambiguity ex- 
ists courts cannot correct supposed defects. 

An amendment to a statute has no more retroactive 
effect than an original act, and neither can have such 
effect unless in exceptional cases the legislature so 
declare. Benton et al. v. Wickwire. Opinion by Rey- 
nolds, C. 

2. This was an action brought to foreclose a mechan- 
ics’ lien filed by plaintiff against premises in the city of 
New York, owned by defendants W. P. & C. P., which 
they had leased to defendant V., who covenanted that 
no alteration should be made, with certain specified 
exceptions, without the written consent of the lessors. 
Plaintiff entered into a contract with V. to make cer- 
tain alterations and to erect a new building; the lessors 
gave no consent in writing to the alterations; they 
notified plaintiff that the work must be done accord- 
ing to their wishes, and gave directions at V.’s request 
in reference to it, and exercised supervision over it. 
Plaintiff ’s notice of lien was filed under the act of 1863 
(chap. 500, Laws of 1863), naming all the defendants as 
owners. Held, that the directions given by the lessors 
did not constitute them in any sense parties to any 
contract, express or implied, with plaintiff, and that the 
lien was valid only as against the interest of V. in the 
premises. 

Also held, that under said act no one is an owner 
who is not a contractor also for the work performed 
and materials expended upon his land, and no lien can 
be created upon the interest of any person as owner of 
the premises, unless such person shall himself, or by 
his agent, enter into a contract for doing the work, 
either express or implied. 

Where, upon an issue, a trial by jury isa matter of 
right, a final judgment ought not to be rendered by a 
court on appeal, contrary to the findings of the jury, 
unless it affirmatively appears of inevitable necessity 
that the party cannot succeed upon a new trial. But, 
in proceedings of an equitable character, it is only 
necessary that the appellate court shall be satisfied that 
a final judgment will not work injustice. Muldoon v. 
Pitt et al. Opinion by Johnson, C. 


NEGLIGENCE. 


This action was brought to recover damages for 
injuries received while riding as a passenger on a stage 
sleigh, run by defendant. The sleigh had wide foot- 





boards or guards on the sides, upon which passen- 
gers usually rode when the seats were occupied. 
Hand-rails were placed on the seats, so that those 
standing on the foot-boards could hold on and 
steady themselves. Passengers were received to 
ride in this manner without objection, and their 
fares collected. Plaintiff was riding thus as a pas- 
senger, no seat being accessible to him, and while 
riding on the foot-board on the left side of the sleigh, 
was injured by a collision with another sleigh. Held, 
that plaintiff by riding thus was not guilty of negli- 
gence per se, but the question of contradictory negli- 
gence was one of fact forthe jury. Plaintiff had a right 
to assume that where he rode was suitable and safe for 
the purpose, and that the care of the driver would 
avoid any special risks attaching to the position. 

Also held, that the negligence of the driver of the 
other sleigh could not excuse the negligence of defend- 
ant’s driver or relieve it from liability. Spooner v. 
Brooklyn City R. R. Co. Opinion by Johnson, C. 


NEGLIGENCE. 


Tn crossing a street. — Action to recover damages for 
injuries received by plaintiff through the negligence of 
defendants’ servant, the driver of their furniture cart. 
It appeared that plaintiff desired to cross Second avenue 
in New York; he saw a horse car approaching rapidly, 
and behind it a cart traveling much more rapidly; he 
hurried on, calculating, as he testified, to pass in front 
of the car “before the cart could get up;” he just 
passed ahead of the horses attached to the car, when 
he came in contact with the horse attached to defend- 
ants’ cart, was caught on a projecting part of the cart 
and dragged a long distance and had three of his ribs 
broken. Held, that plaintiff was not entitled to recover; 
that it is negligence per se for a foot passenger to at- 
tempt to cross a public thoroughfare ahead of vehicles 
of any kind under such circumstances, upon nice “‘ cal- 
culations ’’ of the chances of injury. Bolton v. Baxter 
etal. Opinions by Reynolds and Gray, CC. 

See Married Women. 


PROMISSORY NOTE. 


Alteration of. — This was an action upon a promissory 
note by plaintiffs as third indorsees, against the maker. 
The defense was, that the note had been altered after 
its delivery by the insertion of a place of payment; 
that it was not stamped when made and delivered, the 
original parties to it having agreed that it should not 
be stamped, but that it be merely a receipt or memoran- 
dum of a transaction between them, out of which the 
giving of the note arose. It was stamped before plain 
tiffs, who were bona fide holders of the note for value, 
received it. Held, that the note being perfect inform, 
except the blank after the word “at” for the place of 
payment, it carried with it an implied authority for 
any bona fide holder to fill the blank, and the insertion 
of the place of payment and the negotiation of the 
note contrary to the agreement of the original parties 
did not avoid it in plaintiffs’ hands. The rule is the 
same where a note is given not to be used or filled up 
in any way. Also held, that the putting on of astamp, 
although the same was unintentionally omitted, did not 
invalidate the note. Benedict v. Cowden, 49 N. Y. 396, 
distinguished ; Redlich et al. vy. Doll. Opinion byEarl, C. 


REFERENCE — PRACTICE. 


Duty of referee.— This was an action brought upon 
accounts assigned to plaintiffs. The defense was a de- 
nial, payment and various set-offs. The evidence upon 
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the trial upon the issues presented was conflicting. 
Defendant’s counsel presented various requests for the 
referee to find, embracing all the questions in contro- 
versy. He refused to find specifically, but reported 
generally, that plaintiffs were assignees of the ac- 
counts stated in the complaints, and that defendant 
was indebted on the same $532.50, and directed judg- 
ment for that sum. Judgment was entered accord- 
ingly. Held, that a referee is bound, if requested so 
to do, to pass one way or the other upon every ques- 
tion of fact involved in the determination of a mate- 
terial issue, whether the evidence be conflicting or 
uncontradicted, and his refusal to do so is error, which 
may be reached and corrected by an application to the 
court to send the case back to the referee for a specific 
finding upon such questions. It is the duty of the 
party, as a foundation for such an application, to re- 
quest the referee specifically to find such facts and 
conclusions as shall upon the evidence be regarded as 
material to the issue. Upon a denial of the applica- 
tion the materiality of the findings asked for can be 
determined at General Term or in the Court of Ap- 
peals on appeal from the judgment. If a fact wholly 
unsupported by the evidence is found by the referee, 
or he refuses to find a fact established by the uncon- 
troverted evidence, it raises a simple question of law 
which may be dealt with in the ordinary form in the 
court of last resort. Meacham et al. v. Burke. Opin- 


ion by Reynolds, C. 
—__g——__——_. 


BOOK NOTICE. 


The New York Supreme Court 
"-— and Robley D. Cook. ROOK Vou i 
D. Parsons, Jr. 1874. 


This volume contains all the decisions of the general 
terms of the Supreme Court made between October 
and March, to wit: The October and January decis- 
ions of the first department; the February decisions 
of the second department; the November, December 
and part of the March decisions of the third depart- 
ment, and the December decisions of the fourth de- 
partment. There are two hundred cases reported, or 
nearly three times the number contained in a volume 
of Howard, or Barbour, or Lansing. 

The American Law Review for April speaks as fol- 
lows of the first volume of these Reports: 

“The Reports of the New York Supreme Court have 
so long enjoyed an unenviable reputation for all the 
vices by which reports can be disfigured, that we hail 
with peculiar pleasure a volume like this, which marks 
the adoption of anew system. * * * Weare glad 
to say that the editors of the present volume have 
taken warning by the example of their predecessors. 
They give us now the opinions delivered between June 
and November, 1873, promptness to which New York 
has long been a stranger. The Reports are to be issued 
in monthly parts, after the manner of the English Re- 
ports, and will make about three volumes a year. This 
volume contains full reports of one hundred and seventy 
cases, and is unincumbered by unnecessary matter. 
The head-notes are such as we have always commended, 
and are in general clear statements of the facts and de- 
cisions. The briefs of counsel are inserted in a few 
instances, the cases cited on each side only being given 
in others, which is a good way of preserving the fruits 
of a counsel’s industry for his successors. Indeed, the 





edited by Isaac Grant 
. Albany: John 


volume is so much superior to any reports of this court 
that have lately been published, that we are not sur- 
prised to learn that those who profited by the old 
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abuses find that they “lack countenance,” and are 
retiring from the contest. Both Lansing and Barbour 


have already closed their Jabors, and we doubt whether 
this series will leave room for any others. If the.re- 
maining volumes of the series are kept up to the stand- 
ard of the first, the profession will have every reason 
to thank the editors, not only for the work they do, 
but for the example they set to others who still perse- 
vere in error.” 





CORRESPONDENCE. 


BREACH OF WARRANTY ON SALE. 


To the Editor of Albany Law Journal: 

Two recent decisions of the Court of Appeals, upon 
an important legal question, seem to your subscriber 
unreconcilable. In Day v. Pool, 52 N. Y. 416, it was 
held that ‘‘ the vendee in an executory contract of sale, 
with warranty as to quality upon receipt of the article, 
and subsequent discovery of a breach, is not bound to 
return or offer to return the property, but may retain 
and use the same, and have his remedy upon the war- 
ranty.’”’ The question as stated by Peckham, J., at p. 
418, is, ‘did the plaintiffs’ claim for damages survive 
their acceptance and use of the syrup, or were they 
bound to return or offer to return the defective syrup 
as soon as its deficiency was discovered.” 

In Gaylord Manufacturing Company v. Allen, 52 N. 
Y. 517, a quantity of iron castings was sold to de- 
fendants. A breach of warranty, as to quality, was 
alleged by the purchasers. The court, at page 519, per 
Allen, J., says: ‘‘In the absence of fraud or latent de- 
fects, an acceptance of the article sold, after an oppor- 
tunity to examine it, is a consent and agreement that 
the quality is satisfactory and as conforming to the 
contract, and bars all claim for compensations for any 
defects. The party cannot, under such circumstances, 
retain the property and afterward sue for damages 
under pretense that it was not of the character called 
for by the agreement.’’ The case of Day v. Pool is not 
mentioned. In both cases the purchaser knew of the 
defects at the time he received the goods. In the first 
case the purchaser uses them and recovers damages for 
the breach of warranty. In the second, he knows of 
the defects, uses them, and fails to recover damages. 

LEx. 


++ 
a 





COURT OF APPEALS DECISIONS. 

The following decisions were made in the Court of 
Appeals on Thursday, the 30th ult. : 

Judgments affirmed with costs — McCullough’s Lead 
Company v. Strong; Barton v. The New York Central 
and Hudson River Railroad Company; Clark v. Hal- 
stead. —— Judgments to be reversed and new trials 
granted, costs to abide event—Sands v. Son; Hinck- 
ley v. The New York and Hudson River Railroad 
Company. —— Judgment and orders appealed from 
modified by disallowing and striking out the amount 
of extra allowance awarded by judgment of September 
17, 1872, and that otherwise judgment and orders ap- 
pealed from be affirmed without costs to either party 
in this court — Penfield v. James. —— Motion denied 
with $10 costs —Sanford v. Sanford. 

—_——_@—__—___—— 

Mr. W. H. Bush, a Chicago lawyer, has recovered a 
verdict for $10,000 against the Chicago Times for calling 
him a “ shyster’’; and John Wentwarth claims to be 
the father of the word “ shyster.” 





























ENGLISH NOTES. 


Mr. Bass has again brought forward, in the House of 
Commons, his bill for the abolishment of imprison- 
ment for debt. —— Mr. Holland, late fellow of Exeter, 
has been elected to the office of Vinerian reader in 
English and civil law at Exeter college. —— The new 
law buildings in Lincoln’s Inn are completed, and 
nearly all of the chambers are occupied. —— The 
amount of the contract for the superstructure of the 
new law courts is £693,429, which sum, however, does 
not include the expense of the fittings or works con- 
nected with the warming, lighting and ventilating 
the courts. —— The Lord Chief Baron and Mr. Justice 
Lush were recently entertained at dinner by the bar of 
the Home Circuit.——In accordance with an estab- 
lished custom, the Lord Chancellor received Her Ma- 
jesty’s judges and Queen’s Counsel at his residence, 
Cromwell House, on the 15th ult.——Dr. Kenealy, 
counsel for Arthur Orton, the Tichborne claimant, has 
been formally expelled from the mess of the Oxford 
Circuit to which he belongs. The benchers of Grey’s 
Inn have also resolved upon instituting an inquiry 
into allegations of misconduct on his part during the 
trial, which investigation is appointed to take place on 
the 16th inst.——The Queen has appointed John 
Cyprian Thompson, barrister at law, attorney-general 
of Griqua Land, west.——A recent statement that 
Lord Chief Justice Cockburn’s work on Junius is fin- 
ished, and will be out in September, is contradicted. 
The Academy says: “The Chief Justice is occupied 
with the correction of the proofs of his judgment in 
the Tichborne case; and the manuscript of the 
Academy articles on Junius is in the state of readiness 
in which it was when the work was broken off by the 
Geneva arbitration. 





+ 
vo 


LEGAL NEWS. 


The United States Supreme Court adjourned on 
Monday last till October. 

Chief Justice Waite is to preside at the semi-cen- 
tennial celebration of the Law School of Yale College. 

Hon. Thomas J. Judge is urged for the vacant seat 
on the bench of the Supreme Court of Alabama. 

The United States Senate has confirmed the nomina- 
tion of George P. Fisher as United States Attorney 
for the District of Columbia. 

Ex-Governor Hoffman, writing from Paris, says that 
the artist Palmer has his model of the full length 
statue of Chancellor Livingston (intended for the 
capitol at Washington) nearly finished, and that it is a 
great success. 

According to the Litchfield (Conn.) Sentinel there is 
not another State in the Union containing the wealth 
in proportion to its inhabitants, and furnishing the 
ani ae Oesjeediaial labor to be performed by its judi- 
ciary, that rewards its judges so sparingly as Connec- 
ticut. 

The United States Senate has passed a bill of some 
importance to the States recently in rebellion. It pro- 
vides that no legal instruments or documents required 
by law to be stamped, which were executed in the 
States of Virginia, West Virginia, North and South 
Carolina, Georgia, Tennessee, Florida, Alabama, Mis- 
sissippi, Louisiana, Arkansas and Texas, prior to July 
1, 1865, shall be held as invalid by reason of the failure 
to attach such stamps. 
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GENERAL STATUTES OF THE STATE OF 
NEW YORK, 


PASSED AT THE 97TH SESSION, 1874. 


Cuap. 172. 

Aw Act to amend an act entitled “ An act requiring 
canal superintendents to publish monthly abstracts 
of their official disbursements,” March 
twenty-fifth, eighteen hundred and -three. 


Passep April 14, 1874; three-fifths being present. 

The P. of the State of New Y: re 
Senate ar ie pag poyh sey seaside 

SxcTron 1. Section one of chapter fifty-two of the 
laws of eighteen hundred and fifty-three, entitled “An 
act requiring canal superintendents to publish monthly 
abstracts of their official disbursements,’’ passed 
March twenty-fifth, eighteen hundred and fifty-three, 
is hereby amended so as to read as follows: 

§1. It shall be the duty of each canal superintendent 
of this State, or of the officer upon whom the duties of 
superintendent shall be devolved, on or before the 
twentieth day of each month, to publish in some news- 
paper printed in any county through which any part of 
the section of canal in his charge shall pass (giving 
preference to a newspaper published in a city and 
town located on the line of the section of canal in his 
charge, or in the county of his residence when pos- 
sible), an abstract of his official disbursements during 
the preceding calendar month, stating therein the 
name and residence of every person to whom he has 
paid money, and the amount paid to each; if for labor, 
the number of days and the amount per day; if for 
material, the kind, quantity and price; also a similar 
statement of all tools and implements purchased, 
which abstract, verified by the oath of such superin- 
tendent, shall be published in the entire weekly edi- 
tion of such newspaper, and said superintendent shall 
also make and file a duplicate thereof in the office of 
the county clerk in the county in which such superin- 
tendent shall reside. The expense of publication here- 
in provided for, at not exceeding the legal rates now 
allowed by law for the publication of the Session Laws, 
shall be included from time to time in the monthly 
abstracts of the superintendent, and the amount there- 
of shall be paid in like manner, and upon like vouchers, 
as other disbursements and expenditures of the said 
superintendent are audited and paid; the said publi- 
cation to be made in such form and manner as may be 
prescribed by the auditor, and the expense for publica- 
tion shall be determined and approved by him. 

§ 2. Section two of said act is hereby repealed. 

§ 3. This act shall take effect immediately. 


Cuap. 173. 


Aw Act to fix the time for transacting the business 
of the town at the annual town meeting for election 


of town officers. 
PassEep April 14, 1874. 

The People of the State of New York, represented 
Senate an yp Poth, do As as follows: = 

SxcTrion 1. The time for transacting the business of 
the towns in the State of New York, which requires a 
vote of the people thereof, shall be and is hereby fixed 
at twelve o’clock, M., of the day of the annual town 
meeting for the election of town officers, and continue 
without adjournment until finished, excepting the 
balloting for town officers and the duties connected 
therewith. 

§ 2. No question involving the expenditure of money 
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shall be introduced after two o’clock, P. M., of the 
same day. 

§3. This act shall not apply to any town in this 
State, wherein the manner of holding town meetings 
is regulated by special act. 

$4. This act shall take effect immediately. 

CHap. 189. 
Aw Act to provide security against extraordinary con- 


flagrations, and for the creation of safety funds by 
fire insurance companies. 


PassEp April 16, 1874; three-fifths being present. 

The P the New Yi represented in 
Sint ool domeeinde eoeel on Aihons: 

Sxcrron 1. Hereafter it shall be lawful for any fire 
insurance company organized under the laws of this 
State, to create the funds herein provided for, to be 
known and designated as the guaranty surplus fund 
and the special reserve fund, and to avail itself of the 
provisions of this act upon complying with the require- 
ments thereof. 

§2. Any fire insurance company desiring to create 
such funds shall be and it is hereby authorized to do 
so, upon the adoption of a resolution by its board of 
directors at a regular meeting thereof, and filing with 
the superintendent of the insurance department a 
copy thereof, declaring the desire and intention of 
such company to create such funds and to do business 
under the provisions of this act; and as soon after the 
filing of such copy of the resolution as convenient, the 
superintendent shall make, or cause to be made, an ex- 
amination of such company, and he shall make a cer- 
tificate of the result thereof, which shall particularly 
set forth the amount of surplus funds held by such 
company at the date of such examination, which, 
under the provisions of this act, are to and may be 
equally divided between and be set apart to constitute 
said guaranty surplus and special reserve funds, which 
certificate shall be recorded in the insurance depart- 
ment; and from and after the date of the recording 
of such certificate, all the policies and renewals of 
policies issued by such company shall have printed 
thereon, by such company, a notice that the same are 
issued under and in pursuance of this act, referring to 
the same by its charter, date and title; and such poli- 
cies and renewals shall be deemed to have been issued 
and received subject to the provisions of this act. 

§ 3. After the date mentioned in any such resolution 
so passed and filed, it shall not be lawful for such com- 
pany to make, declare or pay, in any form, any divi- 
dend upon its capital stock, exceeding seven per centum 
per annum thereupon and upon the surplus funds to 
be formed hereunder, until after its guaranty surplus 
fund and its special reserve fund shall have together 
accumulated to an amount equal to its said capital 
stock; and the entire surplus profits of such company 
above such annual dividend of seven per cent shall be 
equally divided between and be set apart to constitute 
the said guaranty surplus fund and the said special re- 
serve fund, which said funds shall be held and used as 
hereinafter provided and not otherwise: and any com- 
pany doing business under this act, which shall declare 
or pay any dividend contrary to the provisions herein 
contained, shall be liable to be proceeded against by the 
attorney-general for its dissolution. 

$4. Said guaranty surplus fund shall be held and 
invested by such company the same as its capital stock 
and surplus accumulation; and shall be liable and ap- 
plicable in the same manner as the capital stock to the 
payment generally of the losses of such company. 





§5. Said special reserve fund shall be invested ac- 
cording to existing laws relating to investments of 
capital by fire insurance companies, and shall be de- 
posited from time to time as the same shall accumulate 
and be invested with the superintendent of the insur- 
ance department, who shall permit the company de- 
positing the same to change such deposits by substitut- 
ing for those withdrawn others of equal amount and 
value, and to collect and receive the interests or divi- 
dends upon such securities as the same may accrue; 
and such special reserve fund shall be deemed a fund 
contributed by the stockbolders to protect such com- 
pany and its policy-holders other than claimants for 
losses already existing or then incurred, in case of such 
extraordinary conflagration or conflagrations as here- 
inafter mentioned; and said fund shall not be re- 
garded as any part or portion of the assets in posses- 
sion of said company, so as to be or render the same 
liable for any claim or claims for losses, by fire or 
otherwise, except as herein provided. 

§6. In estimating the profit of any such company, 
for the purpose of making a division thereof, between 
such guaranty surplus fund and such special reserve 
fund, there shall be deducted from the gross assets of 
the company, including for this purpose the amount of 
the special reserve fund, the sum of the following 
items: First, the amount of all outstanding claims; 
second, an amount sufficient to meet the liability of 
such company for the unearned premiums upon its un- 
expired policies, which amount shall be at least equal 
to one-half of the premiums received on policies hav- 
ing less than one year to run from date of policy, and 
u pro rata proportion of the premiums received on 
policies having more than one year to run from date 
of policy, and shall be known as the re-insurance 
liability; third, the amount of its guaranty surplus 
fund and of its special reserve fund; fourth, the 
amount of the capital of the company; and fifth, in- 
terest at the rate of seven per cent per annum upon 
the amount of the capital and of the said funds, for 
whatever time shall have elapsed since the last preced- 
ing cash dividend; and the balance shall constitute 
the net surplus of the company, subject to an equal 
division between the said funds, as herein provided. 

§7. In the event of an extensive conflagration or 
conflagrations, whereby the claims upon such company 
shall exceed the amount of the capital stock, and of 
the guaranty surplus fund provided for by this act, 
the said company shall notify the said superintendent 
of the fact, who shall then make or cause to be made 
an examination of said company, and shall issue his 
certificate of the result, showing the amounts of cap- 
ital, of guaranty surplus fund, of special reserve fund, 
of re-insurance liability and of other assets; and upon 
his issuing such certificate in duplicate, one copy to be 
given the company and one to be recorded in the in- 
surance department, the said special reserve fund shall 
be immediately held to protect all policy-holders of 
such company other than such as are claimants upon 
it at the time, or such as become such claimants in 
consequence of such conflagration or conflagrations, 
and the amount of said special reserve fund, and an 
amount equal to the unearned premiums of such com- 
pany, to be ascertained as hereinbefore provided, shall 
constitute the capital and assets of such company 
for the protection of policy-holders other than such 
claimants, and for the further conduct of its business; 
and such official certificate of the superintendent shall 
be binding and conclusive upon all parties interested 
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in such company, whether as stockholders, creditors, 
or policy-holders; and upon the payment to the claim- 
ants for losses or otherwise, existing at the time of, or 
caused by, such general conflagration or conflagrations, 
of the amount to which they are respectively entitled, 
in proportion to their several claims, of the full sum of 
the capital of such company and of its guaranty sur- 
plus fund, and of its assets, excepting only such special 
reserve fund and anamount of its assets equal to the 
liability of the company for unearned premiums, as so 
certified by such superintendent, such company shall 
be forever discharged from any and all further liability 
to such claimants, and to each of them. And the said 
superintendent shall, after issuing his said certificate, 
upon the demand of such company, transfer to it all 
such securities as shall have been deposited with him 
by such company as such special reserve fund; and if 
the amount of such special reserve fund be less than 
fifty per cent of the full amount of the capital of the 
company, a requisition shall be issued by the said super- 
intendent upon the stockholders, to make up such cap- 
ital to that proportion of its full amount, in the manner 
now provided by law, in the case of companies with 
impaired capitals; and, provided further, that any 
capital so impaired shall be made up to at least the 
sum of two hundred thousand dollars. And in case 
said company, after such requisition, shall fail to make 
up its capital to at least said amount of two hundred 
thousand dollars, as therein directed, said special re- 
serve fund shall still be held as security, and liable for 
any and all losses occurring upon policies of such com- 
pany after such conflagration or conflagrations. Such 
company shall, in its annual statement to the Insur- 
ance Department of this State, set forth the amount of 
such special reserve fund, and of its guaranty surplus 
fund. 

§ 8. If, at any time after such special reserve fund 
shall have been accumulated by any company, it shall 
appear, npon examination by the said superintendent, 
that the capital of such company has, in the absence 
of any such extensive conflagration, become impaired so 
as to cause him to order acall upon the stockholders to 
make up such impairment, the board of directors of 
such company may either comply with such order and 
require the necessary payment by the stockholders, or 
at their option they may apply for that purpose so 
much of said special reserve fund as will make such 
impairment good. No company doing business under 
this act shall insure any larger amount upon any single 
risk than is permitted by law to a company possessing 
the same amount of capital, irrespective of the funds 
hereby provided for. 

§ 9. This act shall take effect immediately. 


CHAP. 207. 

Aw Act to amend the Revised Statutes relating to em- 
bezzlements by clerks, servants, officers, agents and 
other persons. 

Passep April 18, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SecTIon 1. Section fifty-nine, article five, title three, 
chapter one of the fourth part of the Revised Statutes, 
is hereby amended so as to read as follows: 

§ 59. If any clerk or servant of a private person or of 
a copartnership (except apprentices and persons under 
the age of eighteen years), or if any officer, agent, clerk 
or servant of a municipal or other corporation, or of a 
joint-stock company or association, or any director, 
trustee or manager of such corporation, joint-stock 





company or association, converts to his own use, or, 
without the consent of his master or employer, takes, 
makes way with or secretes with intent to convert to 
his own use or to the use of another, or withholds or 
appropriates, or otherwise fraudulently applies or 
makes use of any money, goods, rights in action 
or other valuable securities or effects belonging to 
another, and which may have come into his posses- 
sion, or under his care, by virtue of such employment 
or office, he shall be judged guilty of embezzlement, 
and shall, upon conviction, be punished in the manner 
prescribed by law for feloniously stealing property of 
the value of the article so embezzled. 

§2. Nothing herein contained shall affect crimes 
committed before the passage of this act. 

§ 3. This act shall take effect immediately. 

CHapP. 208. 

Aw Act to amend article two of title ten of chapter 


eight of part three of the Revised Statutes, relati 
z= summary proceedings to recover the possession o' 


nd. : 
PassEeD April 18, 1874; three-fifths being present. 
Pan dpi. y phen Be om of New York, represented in 
ant dane do enact as follows: 


‘Sou 1 pir ba four of section twenty-eight 
of article two of title ten of chapter eight of part 
three of the Revised Statutes is hereby amended so as 
to read as follows: 

4. Where any person shall hold over and continue 
in possession of any real estate which shall have been 
sold pursuant to the foreclosure of a mortgage thereon, 
or by virtue of an execution against such person, after 
a title under such sale shall have been perfected. 

§ 2. This act shall take effect immediately. 


CHAP. 209. 


Aw Act to amend an act, passed eighteen 
eighteen hundred and fifty-nine, entheed “An act = 
extend the provisions of an act authorizing the — 
prisonment of persons convicted of certain crimes in 
the counties of Montgomery and Oneida, in the Al- 
bany county penitentiary,” ril twelfth, 
eighteen hundred and fifty-eight, to the counties 
in this State. 


PAssED April 18, 1874; three-fifths being present. 


The People of the State of New Fier. Saar eSentED 
Senate we assets Oo ended ob fetloans 


SECTION 1. The act entitled “An act to extend the 
provisions of an act authorizing the imprisonment of 
persons convicted of certain crimes in the counties 
of Montgomery and Oneida, in the Albany county 
penitentiary, passed April twelfth, eighteen hun- 
dred and fifty-eight, to all the counties of this Sta 
is hereby amended so as to read as follows: 

§ 1. It shall be lawful for the several boards of super- 
visors in the several counties in this State to enter into 
an agreement with the board of supervisors of any 
county having a penitentiary therein, or with any per- 
son in their behalf by them appointed to receive and 
keep in the said penitentiary any person or persons 
who may be sentenced to confinement therein by any 
court or magistrate in any of the said several counties 
in this State, for any term not less than sixty days. 
Whenever such agreement shall have been made, it shall 
be the duty of the said several boards of supervisors of 
the several counties aforesaid, to give public notice 
thereof, specifying in such notice the period of the 
continuance of such agreement, which said notice shall 
be published in such newspapers, printed in said sev- 
eral counties, not less than two, and for such period of 
time not less than four weeks, as the several boards 
of supervisors of said several counties shall direct. 
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§ 2. It shall be the duty of every court, police justice, 

justice of the peace, or other magistrate, by whom any 
person may be sentenced, in the several counties of 
this State, for any term not less than sixty days, for 
any crime or misdemeanor not punishable by imprison- 
ment in the State prison, during the continuance of 
the agreement mentioned in the first section of this 
act, to sentence such person to imprisonment in the 
penitentiary in the county with the board of super- 
visors of which the said agreement is made, there to be 
received, kept and employed in the manner prescribed 
by law, and the rules and discipline of said penitentiary ; 
and it shall be the duty of such court, justice or magis- 
trate, by a warrant, duly signed by the presiding judge 
or justice of such court, or by such justice or other 
magistrate so giving such sentence, to cause such per- 
son so sentenced, to be forthwith and by the most 
direct route conveyed by some proper officer to the 
county jail of the county in which he is so sentenced, 
and to be thereupon conveyed by the sheriff of such 
county to said penitentiary. 

§ 3. It shall be the duty of the constables in and for 
the several counties of this State, to whom any war- 
rant of commitment for that purpose may be directed, 
by any court or magistrate in this act mentioned, to 
convey such person so senteneed, to the county jail of 
the county in which he is so sentenced, and of the 
sheriff of said county forthwith to convey such person 
to the penitentiary referred to in the second section of 
this act, and there deliver such person to the keeper of 
said penitentiary, whose duty it shall be to receive 
such persons, so sentenced, during the continuance of 
said agreement, authorized by the first section of this 
act, to be there safely kept and employed, according 
to the rules and discipline of said penitentiary; and 
the officers thus conveying such convicts, so sentenced, 
shall be paid such fees and expenses therefor, as the 
several boards of supervisors of the several counties 
of this State shall prescribe and allow. 

§4. This act shall take effect immediately. 

Cuap. 212. 

Aw Act to extend the time to complete the revision 
of the statutes by the commissioners appointed for 
that purpose. 

PassEep April 18, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Sxcrron 1. The time to complete the work of revis- 
ing the statutes of the State, and the term of office of 
each of the commissioners appointed to make such 
revision, is hereby extended two years. 

Cuap. 214. 

Aw Act making appropriations for the payment of the 
principal and interest on the canal debt for the fiscal 
year commencing on the first day of October, one 
thousand eight hundred and seventy-four, and to 
provide for the ent of the debt contracted 


| od section twelve of urticle seven of the constitu- 
on. 


Passep April 20, 1874; three-fifths being present. 


of the State of New York, represented in 


The 
Senate Assembly, do enact as follows: 


Sxcrion 1. The following sums are hereby appropria- 
ted out of the canal revenues for the fiscal year com- 
mencing on the first day of October, one thousand 
eight hundred and seventy-four: 

For the payment of interest in coin on the loans made 
under section three of article seven of the constitution, 
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the sum of six hundred and thirty thousand dollars, or 
so much thereof as may be necessary. 

To provide for the sinking fund for the extinguish- 
ment of the principal of the loans made under section 
three of article seven of the constitution, the sum of 
three hundred and fifty thousand dollars. 

After complying with the foregoing provisions, if 
there shall be any remainder of the surplus revenues, 
the sum of six hundred thousand dollars, or so much 
thereof as shall remain of said surplus, is hereby appro- 
priated to the sinking fund for the payment of the 
loans under section three of article seven of the con- 
stitution. 

§ 2. Thesum of two million three hundred and sixty- 
one thousand three hundred and seventy-five dollars, 
or so much thereof as may be necessary, is hereby ap- 
propriated from the sinking fund under section three 
of article seven of the constitution, or from the pro- 
ceeds of any deficiency loan on account of said sinking 
fund, to pay the principal in coin of the enlargement 
debt maturing on the first day of October, one thou- 
sand eight hundred and seventy-fouf. 

§ 3. The following sums are hereby appropriated out 
of the proceeds of any tax to be levied and collected 
under the provisions of the act chapter two hundred 
and seventy-one of the laws of eighteen hundred and 
fifty-ninc, to pay the interest and re-imburse the prin- 
cipal of the loan of two million five hundred thousand 
dollars, to provide for the payment of the floating debt 
of the State. 

To pay the interest in coin on said loan for the fiscal 
year, commencing on the first day of October, one 
thousand eight hundred and seventy-four, sixty thou- 
sand dollars, orso much thereof as may be necessary. 

To provide for the sinking fund to pay the principal 
of said lean, one hundred and thirty-eight thousand 
eight hundred and eighty-eight dollars, being for one 
year’s contribution to said fund, as provided for by 
the act aforesaid. 


CuHap. 224. 


Aw Act to repeal eae four hundred and forty of 
the laws of eighteen hundred and seventy-three, en- 
titled ‘‘ An act requiring commissioners of highways 
to act as inspectors of plank-roads and turnpikes,”’ 
so far as the same relates to the counties of Clinton, 
Chenango, Seneca, Queens, Orange, Essex, Cayuga, 
Madison and Steuben. 

PassED April 21, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Sxctrion 1. Chapter four hundred and forty of the 
laws of eighteen hundred and seventy-three, entitled 
* An act requiring commissioners of highways to act as 
inspectors of plank-roads and turnpikes,’”’ passed May 
eighth, eighteen hundred and seventy-three, is hereby 
repealed so far as the same related to the counties of 
Clinton, Chenango, Seneca, Queens, Orange, Essex, 
Cayuga, Madison and Steuben. 

§ 2. This act shall take effect immediately. 


CHAP. 240. 

Aw Act to further amend an act, passed April twen- 
tieth, eighteen hundred and sixty-six, entitled ‘‘ An 
act supplementary to the act entitled * An act to au- 
thorize the formation of railroad corporations, and 
to regulate the same,’ ’’ passed April second, eighteen 
hundred and fifty. 

PassED April 23, 1874; three-fifths being present. 


The P of the State of New York, represented in 
Senate pos ip tt do enact as follows: 
SEcTION 1. Section five of chapter six hundred and 
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ninety-seven of the laws of eighteen hundred and sixty- 
six, entitled “‘ An act supplementary to the act enti- 
tled ‘An act to authorize the formation of railroad 
corporations, and to regulate the same,’ ”’ passed April 
second, eighteen hundred and fifty, is hereby amended 
so as to read as follows: 

§5. The continuance of any railroad corporation 
now existing, or hereafter to be formed under the laws 
of this State, may be extended beyond the time named 
for that purpose in its act or acts of incorporation, or 
in the articles of association of such corporation, by 
the filing in the office of the Secretary of State a cer- 
tificate of consent to such extension, signed by the 
holders of two-thirds in amount of the stock held by 
the stockholders of such corporation, and in every case 
where such consent has been or shall be so filed, the 
term of existence of such corporation is hereby ex- 
tended and declared to be extended for the period 
designated in such certificate, and each such corpora- 
tion shall, during the period named in such certificate, 
possess and enjoy all the rights, privileges and fran- 
chises enjoyed or exercised by such corporation at the 
time such certificate was or shall be so filed. Each such 
certificate shall be proved or acknowledged by the in- 
dividuals signing the same before some officer author- 
ized by law to take acnowledgment of deeds, and 
whenever such stock shall be owned or held by firms or 
copartnerships the execution of such certificate shall 
be acknowledged by one or more of such copartners; 
and it shall be the duty of the Secretary of State to 
record such certificate in the book kept in his office for 
the record of articles of association of railroad com- 
panies. A copy of such certificate and of the acknowl- 
edgment thereof, certified by the Secretary of State, 
shall be presumptive evidence of the truth of the 
facts therein stated. 

§ 2. This act shall take effect immediately. 


CuHap. 245. 


Aw Act to amend an act entitled ‘“‘ An act authorizing 
the incorporation of rural cemetery associations,’ 
passed April twenty-seventh, eighteen hundred and 
forty-seven, and the acts amendatory thereof. 

Passep April 24, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SxEcTION 1. Section four of chapter one hundred and 
thirty-three of the laws of eighteen hundred and forty- 
seven is hereby amended so as to read as follows: 

§ 4. Any association incorporated under this act may 
take by purchase or devise, and hold, within the county 
in which the certificate of their incorporation is re- 
corded, not exceeding two hundred acres of land, or 
such further quantity as the legislature has prescribed 
or may prescribe, to be held and occupied exclusively 
for a cemetery for the burial of the dead. Such lands 
or such parts thereof as may from time to time be re- 
quired for that purpose shall be surveyed and sub- 
divided into lots or plats of such size as the trustees 
may direct, with such avenues, paths, alleys and walks 
as the trustees may deem proper, and a map or maps of 
such surveys shall be filed and kept in the office of the 
association, open to the inspection of the lot owners. 
The trustees may sell and convey the lots or plats and 
parts of lots or plats designated on such maps, upon 
such terms as shall be agreed, and subject to such con- 
ditions and restrictions as may be imposed upon the 
use of such lots or plats by rules and regulations now 
adopted, or hereafter to be adopted, by the trustees of 
such association. The conveyances shall be executed 








under the common seal of the association and signed 
by the president or vice-president and the treasurer of 
the association. Any association incorporated under 
this act may hold personal property to an amount not 
exceeding five thousand dollars, or such further amount 
as the legislature has prescribed or may prescribe, 
besides what may arise from the sale of lots or plats. 

§ 2. Section seven of said act is hereby amended so 
as to read as follows: 

§7. All lots, or parts of lots or plats, which shall be 
conveyed by the association as a separate lot or plat, 
shall be indivisible, but may be held and owned in un- 
divided shares; but any lots or plats and parts of lots 
or plats remaining unsold, and in which there shall 
have been no interment, may, by order of the trustees, 
be resurveyed, enlarged, subdivided or altered in shape 
or size, and designated by numbers or otherwise, on 
any map or maps which may be filed and kept pursuant 
to the fourth section of the act hereby amended; one- 
half at least of the proceeds of all sales of lots or plats 
shall be first appropriated to the payment of the pur- 
chase-money of the lands acquired by the association 
until the purchase-money shall be paid, and the residue 
thereof to preserving, improving and embellishing the 
said cemetery grounds and the avenues or roads lead- 
ing thereto, and to defray the incidental expenses of 
the cemetery establishment, and after the payment 
of the purchase-money and the debts contracted there- 
for, and for surveying; and laying out the land, the 
proceeds of all future sales shall be applied to the im- 
provement, embellishment and preservation of such 
cemetery and for incidental expenses, and to no other 
purpose or object. 

§ 3. Section eleven of said act is hereby amended by 
adding thereto at the end thereof: 

‘“‘And provided further, that in case all bodies interred 
upon any lot, or part of a lot, shall be lawfully removed 
therefrom, the owner or owners may apply to any court 
of record held in any county in which said courts are 
situated, for leave to sell the same; upon such applica- 
tion, the court shall require such notice of the hearing 
of the application, as it shall prescribe to be given to 
all parties interested, including said cemetery associa- 
tion, and may, for proper cause shown, authorize the 
sale of the same.”’ 

§4. Every association incorporated under the act 
hereby amended may from time to time, by its trus- 
tees, make such rules and regulations as it shall deem 
proper for the care, management and protection of the 
cemetery lands and property; for the use, care and 
protection of all lots and plats and parts of lots therein ; 
the conduct of persons while within the cemetery 
grounds; to exclude improper persons therefrom and 
improper assemblages therein; to regulate the divid- 
ing marks between the various lots and plats and parts 
of lots and plats, and their size, shape and location; to 
regulate the size of erections, and to forbid the erec- 
tion of structures upon such lots or plats and parts of 
lots or plats; to prevent the burial within the cemetery 
of persons executed for crime; to prevent the burial on 
any lot or plat or part of any lot or plat of any person 
not entitled to such burial by section eleven of said act 
of April twenty-seventh, eighteen hundred and forty- 
seven, hereby amended; to regulate and prevent dis- 
interments; to prevent improper monuments, effigies, 
structures and inscriptions within the cemetery 
grounds, and to remove the same; and to regulate the 
introduction and growth of plants, trees and shrubs 
within the cemetery grounds. Such rules and regula- 
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tions, when adopted, shall be binding upon all lot 
owners and persons visiting said cemetery grounds, 
and shall apply to all lots and parts of lots sold or 
hereafter to be sold. Such rules and regulations, when 
adopted, shall be plainly printed and publicly posted 
in the principal office of the association, and in such 
places upon the cemetery grounds as the trustees of 
the association shall by resolution prescribe. 

§5. This act shall take effect immediately. 

Cuap. 253. 
Aw Act relative to the care and education of deaf 
mutes. 


Passep April 25, 1874. 

The P of the State of New Yor' re nted in 
Senate y AF, do tg as follow 2 mint 

Srcrron 1. Any parent, guardian or friend of any 
deaf mute child within this State, over the age of six 
years and under the age of twelve years, may make 
application to the supervisor of the town or city where 
such child may be, for a permit or order to place such 
child in the New York Institution for the deaf and 
dumb or in the Institution for the Improved Instruction 
of Deaf Mutes, or in any of the deaf mute institutions 
of this State, and it shall be the duty of such supervisor, 
if in his judgment, the means of the child, or the 
parents or parent of such child will not enable them to 
defray the expense in a public institution, to grant 
such permit or order and to cause said child to be re- 
ceived and placed in such one of the institutions of 
this State for the education of deaf mutes, as the said 
supervisor shall select. 

CaP. 258. 

Aw Aor to amend an act entitled ‘‘ An act to author- 

ize the sale of real estate, in which a widow is or 

shall be entitled to dower in satisfaction and dis- 


charge thereof,”’ passed May six, eighteen hundred 
and seventy. 


Passep April 27, 1874; three-fifths being present. 
The P. 7) ~ Ae New York, represented in 
Senaieand Aceh y Aa as follows : 


SEcTION 1. Section ~ we an act entitled, “‘ An act to 
authorize the sale of real estate, in which a widow is or 
shall be entitled to dower in satisfaction and discharge 
thereof,’’ passed May sixth, eighteen hundred and 
seventy, is hereby amended so as to read as follows: 

§ 2. The court in any such action shall also have au- 
thority to direct that all taxes, assessments and water 
rates which are liens upon the real estate so adjudged 
to be sold, at the time of the sale thereof, be paid out 
of the proceeds of such sale, and to direct that the 
sheriff or referee making the sale, with and out of such 
proceeds of sale, redeem such real estate from all sales 
thereof for unpaid taxes, assessments or water rates. 
The plaintiff in any such action, if a sale of real estate 
shall be adjudged therein, shall be entitled to recover 
her costs and disbursements of such action, to be paid 
out of the proceeds of suchsale. It shall not be neces- 
sary to make any creditor having a lien on the premi- 
ses in question, or upon any part thereof, or upon the 
undivided share or interest of any party to the action 
by judgment, decree, mortgage or otherwise, a party 
to such action, nor if any part of such premises shall be 
actually admeasured or assigned to the plaintiff in sat- 
isfaction of her dower, shall the lien of such creditor 
be altered, impaired or affected thereby so far as re- 
gards the remainder of said premises not set apart or 
assigned to such plaintiff, but such lien shall be a charge 
on the remainder of such premises or of such undivided 
interest therein, and in case the court shall deem that 
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a sale of such real estate is for the best interests of the 
parties to said action, and shall so adjudge them, all 
subsequent proceedings in said action shall be con- 
cluded in acccordance with the provisions of title three 
of chapter five of the third part of the Revised Stat- 
utes, entitled “Of the partition of lands owned by 
several persons,’’ as amended, altered or modified by 
the several acts passed subsequent thereto, and the 
provisions of said title as so amended, altered and 
modified for the purposes of such sale and the distribu- 
tion of the proceeds thereof are made applicable to the 
proceedings in such action. 
§ 2. This act shall take effect immediately. 


Cuap. 261. 


Aw Act to amend an act entitled ‘‘An act to enable 
resident aliens to hold and convey real estate, and 
for other purposes,” April thirty, eighteen 
hundred and forty-five. 


PasseED April 27, 1874, by a two-third vote. 

The — of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SrcTIon 1. Section four of chapter one hundred and 
fifteen of the laws of eighteen hundred and forty-five, 
entitled “‘ An act to enable resident aliens to hold and 
convey real estate, and for other purposes,’’ passed 
April thirty, eighteen hundred and forty-five, is hereby 
amended so as to read as follows, to wit: 

If any alien resident of this State, or any naturalized 
or native citizen of the United States, who has pur- 
chased and taken, or hereafter shall purchase and take, 
a conveyance of real estate, within this State, has 
died, or shall hereafter die, leaving persons who, ac- 
cording to the statutes of this State, would answer the 
description of heirs of such deceased person, such 
persons so answering the description of heirs of such 
deceased person, whether they are citizens or aliens, 
are hereby declared and made capable of taking and 
holding and may take and hold as heirs of such de- 
ceased person, as if they were citizens of the United 
States, the lands and real estate owned and held by 
such deceased alien or citizen at the time of his de- 
cease. But if any of the persons so answering the 
description of heirs of such deceased person are males 
of full age, they shall not hold the real estate hereby 
made descendible to them as against the State unless 
they are citizens of the United States; or in case they 
are aliens, unless they make and file in the office of the 
Secretary of State the deposition or affirmation men- 
tioned in the first section of this act. 

§ 2. Allacts or parts of acts inconsistent with or 
repugnant to the provisions of this act are hereby 
repealed, provided however, that nothing herein con- 
tained shall be taken or construed to affect any grant of 
land heretofore made by this State; and provided fur- 
ther that nothing in this act contained shall be taken or 
construed to affect the title to any land or lands which 
may have been heretofore derived through any devise, 
grant, gift or or purchase prior to the passage of this 
act, or to give any person not heretofore entitled 
thereto under the laws of this State any right, title or 
interest as against any such devisee, grantee or pur- 
chaser, or any right to impeach or in any manner ‘call 
in question the validity of any will of the person so 
dying seized as aforesaid, and it is hereby declared that 
the record of any such will in the office of the surro- 
gate of any county in this State shall be conclusive 
evidence of its validity against any and all persons 
claiming or to claim under this act. 

§ 3. This act shall take effect immediately. 
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PARTIES AS WITNESSES. 

Very radical changes in the law respecting the 
right of parties to testify on their own behalf have 
been wrought in this State during the last twenty 
or twenty-five years, and yet we have not gone so 
far as our neighbors in Massachusetts, and, we believe, 
in New Jersey. 

It is interesting to note the gradual and timid 
manner in which our present system has been 
adopted. In 1847 a law was enacted allowing a 
party to an action to call and examine the adverse 
party as a witness. This was the first innovation. 
The next step was taken the next year, and con- 
sisted in the enactment that “no person offered as a 
witness shall be excluded by reason of his interest in 
the event of the action ;” but this was not to “apply 
to a party to an action.” Then we had a season of 
nine years, during which everybody assigned his de- 
mands, so that he might make himself a competent 
witness. In 1857, it was enacted that parties to civil 
actions might testify as witnesses on their own be- 
half. But ten days’ notice in writing of the points 
on which the party intended to testify was required, 
and the judges held that a notice was not sufficient, 
even though it stated the party’s intention to testify 
as to each and every of the issues involved by the 
pleadings and questions of fact that might arise on 
the trial. At length, in 1860, the notice was dis- 
pensed with. 

During all this period, however, husband and wife 
were incompetent to testify for “or against each other. 
This restriction was removed in 1867; but they are 
not competent in criminal proceedings, nor in pro- 
ceedings instituted on account of adultery, except to 
prove the fact of marriage in proceedings for bigamy 
and actions for absolute divorce. 

Having thus granted permission to the citizen to 
testify on his own behalf, where there was a dispute 
involving six cents, the legislature began to think 
that it might be discreet to let him testify for him- 
self if he was accused of larceny or murder; and 
with some hesitation, in 1869, they enacted that 
every person accused of crime is a competent witness 


at his own request, but not otherwise, and that his. 


neglect or refusal to testify shall not create any pre- 
sumption against him. 

Now, before we go any further, we wish to re- 
cord our conviction that these changes have been 
most beneficial; that the wonder is that we ever 








did without them; and that not five per cent of the 
judges and lawyers of the State would return to the 
old system of abomination if return were possible. 
The denial of a man’s right to testify on his own be- 
half in all legal proceedings, criminal as well as 
legal, has gone out with slavery, and can no more 
come in again than human bondage. Thus the law 
has obliterated this monstrous absurdity, wrong and 
disgrace, as well as “pressing” the accused to compel 
him to plead, torturing him to make him confess, 
denying him counsel, bringing him into court shackled 
like a beast, and sticking him in a spiked pen to be 
stared at by the vile and vulgar, when the presump- 
tion was that he had done no wrong. 

But there is still one restriction upon the right of 
the party to testify on his own behalf in civil actions, 
and that is in the case of personal transactions where 
the opposite party is dead, lunatic, ete. It has cost 
our legislature a great deal of trouble to fix this re- 
striction to suit themselves and defy the lawyers. 
We once before observed upon this law: “This un- 
fortunate section has been amended in 1858, 1859, 
1860, 1862, 1863, 1865, 1866, 1867, 1869. The out- 
break of the rebellion in 1861 distracted the attention 
of the legislature in that session, and the interest 
excited by the crushing of the rebellion had the same 
effect in 1864, and in those two sessions alone, for a 
period of eleven years, we had a little rest for section 
399 of the Code. This section has been a sort of 
statutory pons asinorum; a verbal donkey in the 
legislative circus, unseating every legislature that 
tries to ride it; an Eddystone lighthouse of law, always 
tumbling down; a Gibraltar defying besiegers. At 
first the legislature seemed to think the difficulty con- 
sisted in not having used words enough, and so, for 
several years, the act kept swelling like a sesqui- 
pedalian anaconda, with ‘words, words, words.’ 
Having vainly tried this remedy for a number of 
years, in 1869 they suddenly changed their tack and 
struck out most of the verbal stuffing, so that the 
skin of the act now hangs flabbily about it like a 
collapsed balloon, or a lady’s skirts after the abolition 
of ‘crinoline.’ From forty-four lines in 1867, it 
dwindled to seventeen lines in 1869; a case of statu- 
tory emaciation almost unparalleled.” 

Now it seems to us that this terrible conflict of 
wits might well have been dispensed with by dis- 
pensing with the restriction. And let us say right 
here, before any one loses his breath at the audacity of 
the idea, that there is no such restriction in Massachu- 
setts, and we believe none in New Jersey, and we are 
informed by excellent authority that the Massachusetts 
lawyers are perfectly satisfied with its abserce, and 
predict that we will abolish it. 

Our first objection to the limitation is, that it is 
inconsistent with the theory of the amendments, 
The theory of the common law is Calvinistic — every 
man is a knave and will surely perjure himself if 
allowed to testify on his own behalf. The theory of 
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the present law is that man is fallible, but that he 
may tell the truth, even although he is interested, 
and that it is for the jury to determine whether his 
testimony is true or false. But in the limitation 
under consideration, we return to the old theory and 
assume that a man will certainly perjure himself if 
his antagonist is in the grave or the lunatic asylum. 
But why should he? A good man certainly would 
not, and any other would not be much more apt to do 
so than if his opponent were alive or sane; and even 
if he should, there is the same tribunal for the detec- 
tion of imposture and falsity. 

Our second objection is that the limitation fre- 
quently defeats the enforcement of a just claim. 
Every lawyer has experienced the difficulty of prov- 
ing aclaim against a deceased person in any case 
where the parties were solely cognizant of the trans- 
actions, and sometimes the utter impossibility of 
accomplishing it. 

Our third objection grows out of the second. To 
supply the defect of proof involved by the limitation, 
recourse must frequently be had to admissions. 
These form a fruitful source of perjury, just as they 
did under the common law. And the perjury is 
doubtless many times attribuitable to the restriction 
alone, for many an honest claim, which might be 
proved by the true oath of the party, is made out by 
manufactured admissions by third persons. Thus the 
restriction brings about the very evil which it was 
designed to prevent. 

Now what can be urged against these objections? 
Tt is said that it is unjust that a party should be 
allowed to prove by his own oath that which the 
other party cannot controvert or explain by his oath. 
If this is any reason, why should it not also apply to 
the testimony of third persons? But no one would 
think of contending that the personal transaction, to 
which the living party is incompetent to testify, may 
not be proved by the testimony of a third party who 
was present and saw or heard it. And so the fact 
is established in spite of the inability of the one party 
to speak in relation to it. What harm could it do 
that these third persons were corroborated by the 
living party? This, therefore, cannot be the ground 
of exclusion. The true reason for it is found only in 
the assumed danger of perjury, and exclusion on this 
ground, as we have seen, is repugnant to the very 
theory of our system. 

That the debtor has died or lost his reason is cer- 
tainly no reason why the creditor should lose his 
debt. The fact may give the survivor a theoretical 
advantage, but we doubt that it would give him any 
practical advantage. The tribunal appointed to 


weigh and scrutinize evidence would certainly ex- 
amine such a case with extreme jealousy and caution. 
In cases where the survivor was the only witness to 
the particular transaction, the strictest care would 
prevail, and it is highly probable that perjury would 
be no more frequent than under the prevailing rule. 





Our readers will have observed that the change 
which we have advocated would necessitate a modi- 
fication of another rule respecting evidence, namely, 
the rule that the jury are bound to believe uncontra- 
dicted and unimpeached testimony. But in our 
opinion the sooner that dogma is abolished the 
better. We have long believed that it is erroneous 
in principle. We believe that the tribunal organized 
to pass on questions of fact, should in every case be 
satisfied from the evidence that the matters testified 
to are true; not simply that the matters are testified 
to. But whether we are right or wrong on this 
point, it is evident that if a survivor is allowed to 
testify on his own behalf, and is not corroborated, 
the jury must be at liberty to disregard his testimony 
if they deem it incredible. 

Doubtless these changes will be wrought in time. 
The first lesson for a reformer to learn is patience. 
But we think it would be quite unseemly that a com- 
munity, possessing the proud distinction of pioneers 
in law reform, whose code has been the model of all 
the other States on this side the ocean and is now 
being, in a great measure, copied in England, should 
fail to see the reason of its own system and the force 
of its own precepts, and should submit to be taught 
by its scholars and outstripped by its followers. 

——_— #+p>o —— 
COMPROMISE OF LITIGATION. 

It is a well-settled principle that the prevention of 
a threatened litigation, or the compromise of an ex- 
isting one, will form a good consideration for an 
agreement. The rule is stated by Parsons: “The 
prevention of litigation is a valid and sufficient con- 
sideration, for the law favors the settlement of 
disputes.” “With the courts of this country the 
prevention of litigation is not only a sufficient but a 
highly favored consideration.” 

But to constitute such valid consideration, the 
parties must have conceived that there was some- 
thing at issue between them. A mere voluntary relin- 
quishment by one party to the other of an undisputed 
right will not suffice. That would be nudum pactum. 
As for example, the parol agreement on the part of 
the creditor to accept less than the amount conceded 
to be due on a promissory note in satisfaction of the 
debt. If, however, the maker of the note claimed in 
good faith to have a defense to the note, the agree- 
ment of the holder to accept part in discharge would 
be binding upon him, although he did not accede to 
the correctness of the maker’s claim. And even if, 
in point of fact, the maker’s claim should prove un- 
founded, the agreement would still be good, if the 
claim were in any sense doubtful. Parsons thus ex- 
presses the principle: “No investigation into the 
character or value of the different claims submitted 
will be entered into for the purpose of setting aside 
a compromise, it being sufficient if the parties enter- 
ing into the compromise thought, at the time, that 
there was a question between them,” 
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This principle was also laid down and well illus- 
trated in Russell v. Cook, 3 Hill, 504. The action 
was on a promissory note, and the defense was want 
of consideration. The defendants were common 
carriers, who had transported barley upon the canal 
for P. and N. In the course of the carriage, the 
boat containing the barley struck upon a stone in the 
eanal, of which the defendants, as was claimed, were 
ignorant, and the boat sank and the barley was in- 
jured. A dispute arising whether the defendants 
were liable, it was compromised by P. and N. dis- 
counting one-half their claim, and the defendants 
giving the note in suit with others in payment. 
Judge Cowen observes that it is enough that there 
was a dispute, and that it was doubtful, “and that 
the notes were given in pursuance of an agreement 
to compromise, in no way impeached for want of 


fairness.” ‘In such cases, it matters not on which 
side the right ultimately turns out to be. The court 
will not look behind the compromise.” He also 


quotes an observation of Ch. J. Assorr in a similar 
ease: “The parties agree to put an end to all doubt 
on the law and the fact, on the defendant’s engaging 
to pay a stipulated sum;” and adds: “Indeed such 
is the intent of every compromise, and the best inter- 
ests of society require that such should be the effect.” 
Judge Cowen cites with approval the case of 
O'Keson v. Barclay, 2 Penn. 531, in which it was 
held that a promissory note, given in settlement of a 
s!ander suit for words not actionable, was binding. 
The case of Morey v. Town of Newfane, 8 Barb. 653, 
has generally been quoted to sustain the doctrine that, 
to sustain a compromise, the claim in dispute must 
really be doubtful. Judge Selden certainly says this, 
but it was hardly warranted by the facts of the case. 
The action was brought to recover damages for an 
injury to the plaintiff's horses, occasioned by the 
defective condition of a highway, the claim having 
been passed upon by the electors at a town meeting, 
and, by a majority present, ordered paid. The court 
held, in the first place, that there was no cause of 
action against the town, and secondly, that the action 
of the electors was not binding, because of that fact. 
Judge Selden discusses the question, what kind of a 
claim is meant by a “doubtful claim,” such as will 
support a compromise. He says it is not easy to 
determine, and that “it is clear that it need not be a 
valid claim either in law or equity.” He inquires 
whether it may “be entirely without foundation?” 
He makes a distinction between claims in suit and 
those not in suit, and concludes that, in respect to the 
former, it is immaterial whether the claim has any 
real foundation or not, but otherwise as to the latter, 
and that the claim must be really doubtful, and not 
merely without any foundation. He quotes Judge 
Cowen’s remark in Russell v. Cook, “it is enough, 
however, that it was doubtful,” but he does not allude 
to his other remark, “the court will not look behind 
the compromise.” Now, it seems to us that this is 





all obiter. It was sufficient for the purposes of that 
case that the town was in no event liable for the 
claim, and that, therefore, a majority of electors had 
no power to bind the minority to contribute to its 
payment. This was exactly what counsel contended 
for: “The town had no authority to pass such a vote 
or make any such promise.” We cannot appreciate 
the force of the distinction drawn in favor of claims 
in suit, for if it is lawful for a man to bind himself to 
get rid of an actual suit, why not to avoid a threatened 
suit? Is not the “prevention of litigation,” which 
is declared to be a good consideration, attained by 
the suppression of a threatened suit as well as by the 
discontinuance of a pending suit? Must a man wait 
until he is sued, and incur expense and trouble, 
before he can shake off the incubus? We think 
that idea will hardly hold water, and, in short, that 
although the judgment was right, one of the reasons, 
at least, was wrong. 

The idea that the claim maust in reality be doubtful 
has been since reiterated in the cases of Sherman v. 
Barnard, 19 Barb, 302, and Farmers’ Bank v. Blair, 
44 id. 622. In the former it was said the compromise 
would not be sustained if the claim were “ manifestly 
without foundation,” and in the latter the same, “if 
unfounded and palpably untenable.” 

We find, however, in Palmer v. North, 35 Barb. 
282, a good authority for our position. In this case 
it was held that an agreement by the principal bene- 
ficiary under a will with the heirs who threaten to 
oppose the probate, that if they will admit service of 
the citation and not oppose the proof of the will he 
will pay each of them $200, is upon a good considera- 
tion, and is valid and binding. The surrender of a 
substantial right given by law is a sufficient considera- 
tion to support the agreement. The court cite Rus- 
sell vy. Cook with approval, and Morey v. Town of 
Newfane without comment. This is a case where no 
proceedings had been instituted, and where it does 
not appear that there was any real or even plausible 
ground of opposition to the will. But the court 
remark: ‘In this case there seems great propriety 
in the arrangement, which amounted to a compromise 
of a family difficulty, by the surrender of a substan- 
tial right given by law — fraught with danger to the 
promissor and involving trouble and expense to the 
parties, with possible advantage to the promisees. This 
was clearly a good consideration for the promise.” 

We conclude that we are warranted in deriving the 
following proposition as a correct statement of the 
principle in question: The prevention of a threatened 
litigation or the discontinuance of a pending suit is a 
valid consideration for an agreement of compromise, 
without regard to the merits of the claim or the 
eventual decision of the courts thereupon, except in 
those cases where, in the nature of things, the claim 
is manifestly and palpably untenable, or, by the con- 
ceded rules of law, it is clearly impossible that the 
claimant could in any event have recovered, 
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CURRENT TOPICS. 


In a recent number of a French law journal there 
occurs a report of a case which illustrates the won- 
derful elasticity of the French law as to the joinder 
of parties. The plaintiff had transmitted to adver- 
tisement agents an advertisement, which was to be 
published in certain papers in which the agents had 
secured the right to occupy a certain space, and the 
plaintiff had paid the charge for insertion. The agents, 
however, had expressly stated in their prospectus 
that they and the managers of the papers reserved to 
themselves the right of not inserting any advertise- 
ment they thought fit on examination to exclude, 
even though paid for, the sum paid being in that case 
to be returned. Nevertheless, the plaintiff sued them 
for refusing to insert the advertisement. A more 
groundless suit one could hardly imagine. But this 
was not enough; the plaintiff joined as defendants 
the managers of one of the papers in which he had 
directed the advertisement to be inserted, and with 
whom he had no privity whatever. This, again, was 
not enough; the advertisement was intended to draw 
the attention of the public to a forthcoming number 
of a financial paper published by the plaintiff, which 
contained a criticism on a financial scheme supported 
by a rival organ; and there intervened in the cause 
certain persons who declared that, if the advertise- 
ment had been inserted, they would of course have 
seen it, and, seeing it, would of course have consulted 
the number of plaintiff's paper, and, consulting it, 
would have been saved from an unfortunate specula- 
tion in the aforesaid financial scheme; and who, ac- 
cordingly, claimed damages against the agents and 
the paper for not inserting the advertisement! A 
better satire, says the Solicitors’ Journal, could hardly 
be found on the all-the-way-round justice which some 
persons so much admire, and which seems to prevail 
in the “sister country where they do these things so 
much better,” as Lord Westbury used plaintively to 
remark, 


We suppose that very few members of the legal 
profession, especially in this State, believe that Mr. 
Justice Davis acted in the Phelps-Dodge case other- 
wise than as became an honorable man and a faithful 
public officer. The Nation expresses a regret that 
“the Bar, as a body, does not take any notice of the 
matter; ” but we are at a loss to see what the Bar, as 
a body, could do in the matter unless it were to ex- 
press its unbelief in the charges of Mr. Bliss and its 
continued confidence in Judge Davis —a certificate of 
character which he certainly does not need. The 
Nation presents the case on its merits as follows: 
“The impression has been created (in part, it seems, 
by incorrect reports of the evidence sent from Wash- 
ington by the Associated Press) that Judge Davis 
acted in the Phelps-Dodge case in a double-faced 
manner, and this impression was, we supposed, cor- 
rect. We find, however, after a thorough examina- 








tion of the testimony, that we were wrong in suppos- 
ing so, and we are glad to take this opportunity of 
stating our conviction that from first to last Judge 
Davis acted in the case in a perfectly professional and 
upright manner. He had nothing to do with the case 
whatever except between the 26th and the 3lst of 
December, 1872, and in these six days his only duty 
was to answer certain questions propounded to him 
by the representatives of the government which em- 
ployed him. As district attorney it was his duty to 
advise the government, and this he did. He never 
had at that time any opportunity to pass upon the 
question of intent to defraud. When his advice was 
taken by the government, he gave an opinion to the 
effect that the firm had committed, under the law, a 
technical forfeiture; after his term of office had ex- 
pired, and many facts had come out which were not 
known before, he gave the firm a letter, stating that 
they had not been guilty of actual intent to defraud. 
There was no inconsistency here. It would have 
been ridiculous for him as district attorney, merely 
because the law allowed him fees in such cases, to re- 
fuse to give such information of the operation of the 
law as might be required of him. The letter to 
Phelps, Dodge & Co., written afterward does not put 
Judge Davis’ behavior in any different light. It has 
been no uncommon thing for firms which have been 
descended upon by the Custom House authorities to 
apply to the district attorney for a letter which would 
show them to have been guiltless of any fraudulent 
intent, and such letters have been written before now ; 
but this, though it illustrates the character of the law, 
does not show Judge Davis to have done any thing 
wrong. The letters from Judge Davis to Jayne, from 
which Bliss published extracts in such a way as to 
distort the meaning, and about which some talk has 
been made, contain nothing more than natural refer- 
ences to these and other transactions.” 


The General Term of the Third Department has 
reversed the decision of the referee in the case of 
Meneely v. Meneely, fully noticed in volume 8 of 
the Law Journat at pages 100 and 155. This case 
involved the question how far the courts would pro- 
tect one in the use of his own name as a trade-mark 
against another having a like name, The referee 
held that the plaintiff was entitled to protection; the 
General Term thought otherwise. 


The Court of Claims, on Monday, rendered a decis- 
ion, on the application of Mrs. Belva Lockwood for 
admission to the bar of that tribunal, refusing her 
admission. The court was of the opinion that, at 
common law, women were not eligible to the office 


-of attorney. It is stated that Mrs. Lockwood will 


take an appeal to the Supreme Court, and will petition 
Congress to pass an enabling statute, and, we may 
add, will probably after that go to lecturing. 
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The Governor has, at this writing, signed one hun- 
dred and forty-eight acts passed by the last legisla- 
ture. The only amendment to the Code of Procedure 
thus far signed is that relating to appeals to the Court 
of Appeals, which will be found in another column. 


There was for a time a probability that there would 
be a delay in the coming into operation of the 
English Judicature Act, but the Attorney-General 
has announced that the government has not any rea- 
son to anticipate that it will be necessary to postpone 
that event beyond the time fixed by the act, viz., the 
second of November next.— Mr. Justice Keating 
recently delivered a judgment in what was known as 
the Lveter reredos case, which excited, it is said, some- 
thing like consternation among the friends of modern 
church restoration, some having drawn from it the 
conclusion that all images of every sort, together 
with painted images, must be removed from the 
churches ; but the Solicitors’ Journal proceeds to cor- 
rect this impression by showing that the question of 
the legality of “innocent images” was not covered 
by the opinion. 
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RAILROAD TARIFFS—CONSTITUTIONAL LAW. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1873. 

THE CHICAGO AND NORTHWESTERN RAILwaAy Com- 
PANY, Plaintiff in Error, v. D. FuLurr. 

A State statute provided that ‘‘ In the month of September, 
annually, each railroad Pog oy! shall fix its rates of fare 
for passengers and freight, for transportation of timber, 
wood and coal per ton, cord or thousand feet per mile ; 
also, its fare and ed as mile for transporting mer- 
chandise and articles of the first, second, third and 
fourth grades of freight; and on the first day of Octo- 
ber following shall put up at all stations and depots on 
its road a printed copy of such fare and freight, and 
cause a copy to remain posted during the year. For 
willfull ae so to do, or for receiving higher 
rates of fare or freight than those posted, the company 
shall forfeit not less than one hundred dollars, nor more 
than two hundred dollars to any person injured thereby 
and suing therefor.” Held, that this was merely a po- 
lice regulation and not in conflict with the commer- 
cial clause of the United States constitution. 

In error to the Supreme Court of the State of Iowa. 

Mr. Justice SWAYNE delivered the opinion of the 
court. 

This is a writ of error to the Supreme Court of the 
State of Iowa. 

The case lies within a narrow compass, and presents 
but a single question for our consideration. That 
question is not difficult of solution. The second sec- 
tion, chapter 169, of the laws of the 9th general assem- 
bly of Iowa, is as follows: 

“Tn the month of September, annually, each railroad 
company shall fix its rates of fare for passengers and 
freight, for transportation of timber, wood and coal 
per ton, cord or thousand feet, per mile; also, its fare 
and freight per mile for transporting merchandise and 
articles of the first, second, third and fourth grades of 
freight; and on the first day of October following shall 
put up at all stations and depots on its road a printed 
copy of such fare and freight, and cause a copy to re- 
main posted during the year. For willfully neglecting 
so to do, or for receiving higher rates of fare or freight 





than those posted, the company shall forfeit not less 
than one hundred dollars, nor more than two hundred 
dollars, to any person injured thereby and suing there- 
for.”’ 

The plaintiff in error was sued in the proper District 
Court of the State for violations of these provisions. 
Among other defenses interposed the company plead 
that the statute was in conflict with the commercial 
clause of the constitution of the United States. Ful- 
ler demurred to the plea. The court sustained the 
demurrer, and the company excepted. The case was 
afterward submitted to a jury. The company prayed 
the court to instruct them that the act was invalid by 
reason of the conflict before mentioned. The court 
refused, and the company again excepted. A verdict 
and judgment were rendered for the plaintiff. The 
company removed the case to the Supreme Court of 
the State, and there insisted upon these exceptions as 
errors. That court affirmed the judgment of the Dis- 
trict Court, and the company thereupon prosecuted 
this writ of error. Was there error in this ruling? 

The constitution gives to congress the power ‘to 
regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes.” 

The statute complained of provides: 

That each railroad company shall, in the month of 
September, annually, fix its rates for the transporta- 
tion of passengers and of freights of different kinds; 

That it shall cause a printed copy of such rates to be 
put up at all its stations and depots, and cause a copy 
to remain posted during the year; 

That a failure to fulfill these requirements, or the 
charging of a higher rate than is posted, shall subject 
the offending company to the payment of the penalty 
prescribed. 

In all other respects there is no interference. No 
other constraint is imposed. Except in these particu- 
lars the company may exercise all its faculties as it 
shall deem proper. No discrimination is made be- 
tween local and inter-State freights, and no attempt is 
made to control the rates that may be charged. It is 
only required that the rates shall be fixed, made pub- 
lic, and honestly adhered to. In this there is nothing 
unreasonable or onerous. The public welfare is pro- 
moted without wrong or injury to the company. ‘The 
statute was doubtless deemed to be called for by the 
interests of the community to be affected by it, and 
it rests upon a solid foundation of reason and justice. 

It is not, in the sense of the constitution, in any wise 
a regulation of commerce. It is a police regulation, 
and as such forms ‘‘a portion of the immense mass of 
legislation which embraces every thing within the ter- 
ritory of a State not surrendered to the general gov- 
ernment, all which can be most advantageously exer- 
cised by the States themselves.’”’ Gibbons v. Ogden, 9 
Wheat. 1. 

This case presents a striking analogy to a prominent 
feature in the case of The Brig James Gray v. The Ship 
John Frazier, 21 How. 184. There the city authorities 
of Charleston had passed an ordinance prescribing 
where a vessel should lie in the harbor, what light she 
should show at night, and making other similar regu- 
lations. It was objected that these requirements were 
regulations of commerce, and, therefore, void. This 
court affirmed the validity of the ordinance. 

In the complex system of polity which exists in this 
country the powers of government may be divided into 
four classes : 

Those which belong exclusively to the States. 
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Those which belong exclusively to the national gov- 
ernment. 

Those which may be exercised concurrently and in- 
dependently by both. 


And those which may be exercised by the States but 


only until congress shall see fit to act upon the sub- 
ject. 

The authority of the State then retires and lies in 
abeyance until the occasion for its exercise shall recur. 
Ex parte McNiel, 13 Wall. 240. Commerce is traffic, 
but it is much more. It embraces also transportation 
by land and water, and all the means and appliances 
necessarily employed in carrying it on. 2 Story on the 
Const., $8 1061, 1062. 

The authority to regulate commerce, lodged by the 
constitution in congress, is in part within the last 
division of the powers of government above men- 
tioned. Some of the rules prescribed in the exercise 
of that power must, from the nature of things, be uni- 
form throughout the country. To that extent the 
authority itself must necessarily be exclusive, as much 
so as if it had been declared so to be by the constitu- 
tion in express terms. 

Others may well vary with the varying circumstances 
of different localities. Where a stream navigable for 
the purposes of foreign or inter-State commerce is ob- 
structed by the authority of a State, such exercise of 
authority may be valid until congress shall see fit to 
intervene. The authority of congress in such cases is 
paramount and absolute, and it may compel the abate- 
ment of the obstruction whenever it shall deem it 
proper to do so. A few of the cases illustrating these 
views will be adverted to. 

In Wilson v. The Blackbird Creek Marsh Company, 2 
Pet. 250, under a law of the State of Delaware, a dam 
had been erected across the creek. This court held 
that the dam was a lawful structure, because not in 
conflict with any law of congress. 

In Gilman v. The City of Philadelphia, 3 Wall. 728, 
the State of Pennsylvania had authorized the erection 
of a bridge over the Schuylkill river, in the city of 
Philadelphia. This court refused to interpose, because 
there was no legislation by congress affecting the river. 
The authority of congress over the subject was affirmed 
in the strongest terms. 

In The Wheeling Bridge Case, 18 How. 430, the bridge 
was decreed to be a nuisance, because congress “ had 
regulated the Ohio river, and had thereby secured to 
the public the free and unobstructed use of the same.”’ 
Congress subsequently legalized the bridge, and this 
court held the case to be thereby terminated. 

In Cooley v. The Board of Wardens, 12 How. 319, the 
validity of a State law establishing certain pilotage 
regulations, was drawn in question. It was admitted 
by this court that the regulations were regulations of 
commerce, but it was held that they were valid and 
would continue to be so until superseded by the ac- 
tion of congress. 

In Ex parte McNiel, supra, the same question arose, 
and the doctrine of the preceding case was re-affirmed. 

In The James Gray v. The John Frazier, supra, stress 
was laid upon the fact there was no act of congress 
in conflict with the city ordinance in question. 

See, also, in this connection, Osborne v. The City of 
Mobile, 16 Wall. 225. 

If the requirements of the statute here in question 
were, as contended by the counsel for the plaintiff in 
error, regulations of commerce, the question would 
arise, whether, regarded in the light of the authorities 





referred to, and of reason and principle, they are not 
regulations of such a character as to be valid until 
superseded by the paramount action of congress. But 
as we are unanimously of the opinion that they are 
merely police regulations, it is unnecessary to pursue 
the subject. 

The judgment of the Supreme Court of Iowa is 
affirmed. 


es 
To 


OBITER DICTA. 
In England every circuit has its poet-laureate. 





A conversation at the York Assizes: Junior Counsel 
(cross-examining a polite and venerable witness). 
“Come, now, was thé carpet on the room old or new ?’’ 
Polite and venerable witness — ‘‘ Quite new, sir.”” J. 
C. “Come, now, how do you know that?” P. and V. 
W. “Because it was bright and fresh-looking — like 
you, sir.” 


The London Graphic says that ‘‘La Causa Ticciborni” 
is announced to be the title of a forthcoming opera at 
Naples. The name of the counsel for the defense is 
given as Il Dottore Chinelli; and the Lord Chief Justice 
is described as Il Lord Capo di Giustizia Sir Cochiborno. 


The following is an extract from the points of one 
of the counsel in the case of Jackson v. New York Cen- 
tral R. R. Co., reported in 2 N. Y. Sup. Ct. R. 653: 
“The only precedent in the books for an opinion based 
on such information is the decision of Wouter Van 
Twiller in the great accounting case of Schoonhoven v. 
Bleecker, reported by Deidrick Knickerbocker, in which 
it was held ‘that having carefully counted over the 
leaves and weighed the books, it was found that one 
was just as thick and heavy as the other, therefore it 
was the final opinion of the court that the accounts 
were evenly balanced; therefore Wandle should give 
Barent a receipt, and Barent should give Wandle a 
receipt, and the constable should pay the costs.’ ”’ 


Gentlemanly recorder Riker of the city of New York, 
in his day and generation was in the habit, when deal- 
ing out to a culprit the severest sentence which could 
be imposed, to soothe his feelings by expatiating on 
the prevalence of the particular crime committed, and 
showing how necesgary it was that it should be checked. 
On one occasion a thief was brought before him charged 
with carrying off large anchor belonging to one of the 
packet ships. The proof was positive, and the recorder 
in his blandest tones proceeded to administer the full- 
est penalty: ‘‘ This stealing of anchors,’’ quoth the re- 
corder, ‘‘ must be put a stop to, for it has become very 
prevalent throughout the entire community.”’ 

—_+oe—_—_—_—_ 

The alleged neglect or refusal of a number of clerks 
of United States District Courts to report the amount 
of fees received, and turn over to the treasury the sur- 
plus over the amount they are allowed by law to re- 
tain, turns out to be an exaggeration. The committee 
on expenditures in the department of justice, on in- 
vestigating the matter, found only one clerk in default. 
This was Jas. McPherson of the Southern District of 
Georgia, and he, it appears, made haste to settle his 
accounts when he found he was to be the subject of 
congressional inquiry. After the committee sent a 
subpeena for him to appear with his books and ac- 
counts, the attorney-general informed them that he had 
made a satisfactory settlement with the proper ac- 
counting officers of the treasury. 
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COMMISSION OF APPEALS ABSTRACT. 
ATTACHMENT — JUSTICES OF PEACE. 

This action was commenced in a justice’s court by 
attachment under the provisions of 2 R. S. (5th ed.) 
430, §§ 24, 25, 46, on the ground that defendant had 
departed from the county where he last resided and 
from the State, with intent to defraud his creditors. 
An attachment was issued by the justice, founded 
upon affidavits, which, after stating the indebtedness 
and the grounds of the application, stated in substance 
that defendant bought the goods, the subject of the 
indebtedness, upon a credit of thirty days, upon a 
false representation that he was in the habit of pur- 
chasing for cash, and that his stock was paid for; that 
soon after and before the credit expired he departed 
and has not since returned; that his stock was running 
down and disappearing, and that, so far as plaintiff 
could learn from other creditors, it was all purchased 
on credit and not paid for; that defendant’s agent 
refused to do uny thing toward paying or securing 
plaintiff's debt, and that as plaintiff believed defend- 
ant had departed with intent to defraud his creditors, 
etc. Held (Johnson, C., dissenting), that the proof was 
sufficient to give the justice jurisdiction. 

In order to give a justice jurisdiction in an action 
commenced by attachment, the creditor is not required 
to furnish conclusive evidence of the facts relied on. 
If the proof has a legal tendency to make out in all its 
parts a case for the issuing of an attachment it is 
enough, and if the facts and circumstances disclosed 
fairly call upon the magistrate for the exercise of his 
judgment, the proceedings are not void. To defeat his 
jurisdiction it must be shown that there is a total want 
of evidence upon some particular point. The rule is 
the same whether the question arises in a direct or 
collateral proceeding. (Johnson, C., dissenting.) 

In reviewing proceedings had before a justice of 
the peace, it is the uniform practice of the courts, if 
possible, to sustain them by every reasonable and 
warrantable intendment. Schoonmaker et al. v. Spencer. 
Opiniou by Reynolds, C. 

CONSTITUTIONAL LAW. 


1. Law 1868, ch. 776: two-thirds acts. -—The mandamus 
in this case was issued under the act “to vest certain 
real estate belonging to the State in the town of Marl- 
borough ”’ (Laws of 1868, ch. 776), which provided for 
the laying out of a highway in said town, and the tak- 
ing and vesting in the town the title to lands belonging 
to the State, for the purposes of said highway, and re- 
quired defendants to lay out said highway according 
to the provisions of said act, or to show cause, etc. 
Defendants’ return admitted that by said act they were 
required to lay out the road, but set up certain matters 
by way of avoidance; the validity of the act was not 
questioned. Plaintiffs demurred to the return. Held, 
that the taking of the lands for a highway under said 
act would be an appropriation of public property for a 
local purpose, within the meaning of section 9, article 
1 of the State constitution, and according to the pro- 
visions of that section, the act required “the assent 
of two-thirds of the members elected to each branch 
of the legislature,” as it did not appear by the printed 
statute book or upon the original act, that chapter 776 
of the Laws of 1868 received the requisite two-thirds 
vote, it was inoperative and not law. People ex rel. 
Purdy v. Com’rs of Highways of town of Marlborough. 
Opinion by Johnson, C. 

2. The court may determine whether an act was con- 





stitutionally passed and received the number of votes 
requisite to become a law, from the printed statutes 
or from the original act on file in the secretary of State’s 
office. Upon such an inquiry, the printed statute is 
presumptively correct and the original act is conclu- 
sive. Ch. 306, Laws of 1842. Ib. 

3. Whether the whole of an act not passed in con- 
formity with said constitutional provision,and contain- 
ing an appropriation of ‘ public moneys or property for 
local or private purposes,” is to be deemed inoperative, 
or whether the provision may be satisfied by rejecting 
the portion making such appropriation, quere. Ib. 

4. Matter of law is not matter to be alleged in plead- 
ing, and no issue can be framed upon an allegation as 
to the law. Facts only are pleadable, and upon them 
without allegations the courts pronounce and apply 
the law. Ib. 


LANDLORD AND TENANT — ESTOPPEL — FORMER 
ADJUDICATION. 

This action was brought to recover two-quarters’ rent 
of certain premises in the city of Brooklyn. The 
premises were leased by parol, and plaintiff claimed 
that it was agreed that the rent should be paid quar- 
terly inadvance. Defendant denied that the rent was 
to be paid in advance, and set up a breach of contract 
as to repairs on the part of the landlord. Plaintiff in 
reply set up an action and judgment in justice’s court 
in his favor against defendant for an unpaid balance of 
the first quarter’s rent, wherein the same defenses were 
set up. On the trial defendant offered to prove his 
answer. Plaintiff therefore presented the proceedings 
in justice’s court, and defendant admitted the state- 
ments of the reply in reference thereto, but claimed 
that the judgment was nota bar to an action or de- 
fense in the Supreme Court. The evidence offered by 
defendant was excluded by the court. Held, no error; 
that the matter relied upon as a defense having been 
determined by a court having jurisdiction, it was a bar 
and estoppel to any further litigation thereon. It was 
of no consequence what court decided it, so that it had 
jurisdiction. Smith v. Hemstreet. Opinion by John- 
son, C. 

MISTAKE. 

This action was brought by plaintiff to recover back 
money paid by him to defendant by mistake. Plain- 
tiff in 1859 was supervisor of the town of Southport, 
Chemung county, and defendant was trustee of a 
school district in that town. The evidence was con- 
flicting as to whether the district was joint district 
No. 2 or No. 12. Defendant’s daughter, a minor, 
taught school in the district, and there was about $47 
due her. Defendant drew an order upon plaintiff as 
supervisor, payable to her order for the balance of pub- 
lic moneys due his district, signing it as trustee of joint 
district No. 12. The daughter indorsed the order to 
her mother, who presented it to plaintiff. Plaintiff 
was allowed to prove under objection that defendant’s 
wife stated when she presented the order that she had 
been to the town-clerk’s office and examined, and that 
there was due the district $51.96. Plaintiff paid her 
thereon that amount, which she paid to her daughter. 
In reality there was no money appropriated to joint 
district No. 12, and none was due to joint district No. 
2. Defendant never received any of the money paid to 
his daughter. Held, that plaintiff was bound to know 
the balance of money belonging to defendant’s district 
as well as the number of the district; that defendant 
could not be affected by the statements of his wife 
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upon presenting the order, and that plaintiff could not 
recover. Post v. Smith. Opinion by Reynolds, C. 


PRINCIPAL AND AGENT — USURY — TRIAL. 

This action was brought upon a promissory note pay- 
able one year from date with interest. 

The defense was usury. The note was given for 
money loaned by C. as agent for the payee to defendant 
G. C. was only authorized to loan the money at legal in- 
terest, and the payee knew nothing of the transaction 
between C. and G. G. testified substantially that he 
agreed to pay ten per cent for the use of the money, 
and that he paid to C. $10, the surplus over the amount 
secured by the note. C. testified that the agreement 
was only for seven per cent. The court charged in 
substance, that if C. was authorized to make the loan 
at lawful interest, and did so make it, and took the 
note thereupon, defendant knowing of the agency, the 
note was not usurious, although C. at the same time 
made a separate agreement with defendant that he 
should pay for her benefit $10 over and above lawful 
interest, provided plaintiff had no knowledge and in 
no way sanctioned such agreement. Held, error, as 
there was no evidence of any such separate agreement. 

Also held, that if the agreement was as testified te by 
G., although made without the knowledge or consent 
of the payee, and although the excess over lawful 
interest was received and appropriated by C., yet the 
note was usurious and void. (Condit v. Baldwin, 21 N. 
Y. 219, distinguished.) Algur v. Gardner et al. Opinion 
by Reynolds, C. 








SALE. 


Fraud and deceit.— This was an action brought to 
recover damages for alleged fraud and deceit in the 
sale of a steam engine and boiler. Defendant repre- 
sented it to be in good working order, and upon taking 
it down for removal, it was found it was not. There 
was no evidence given to show that defendant was 
aware of the defects. Upon this ground defendant 
moved for a nonsuit, which motion the referee denied. 
In his report there was no finding upon the subject of 
knowledge. Held, that plaintiff could not recover 
without showing that defendant knew or had reason 
to believe his representations as to the engine to be 
false; that there being no evidence to support such a 
finding it could not be assumed; that the referee’s 
decision was evidently based upon the idea that a 
scienter was not essential to plaintiff's right to recover, 
and that this was erroneous. Lamb v. Kelsey. Opinion 
by Reynolds, C. , 

STOLEN BONDS. 

This action was brought to recover for the conversion 
of two U. 8S. bonds for $1,000 each, payable to bearer. 
Defendant purchased them in the ordinary course of 
business, and paid for them their full market value. 
The bonds had been stolen the evening before from 
plaintiff, and printed notices describing these bonds 
with others had been left at defendant’s office upon 
the cashier’s desk on the morning of the purchase. 
Plaintiff testified that when he demanded the bonds 
of defendant’s cashier, he notified him of the sending 
of the notice, and that the cashier replied that they did 
not care for notice. Defendant thereupon called the 
cashier, and after he had testified that he did not see 
the notice to his knowledge, offered to prove by him 
substantially, that bonds of the kind stolen were 
received and paid out by defendant, and by bankers 
and brokers generally, as money; that the amount of 
them and the amount stolen was so great, and the 
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notices of theft and loss so frequent, that it was impos- 
sible for defendant, without stopping its business, to 
regard the notices and compare the securities offered 
for sale therewith. Plaintiff objected to this evidence, 
and it was excluded. Held (Reynolds and Gray, CC., dis- 
senting), error ; that disregard of or omission to examine 
the notice alone would not defeat defendant’s title, or 
deprive it of the protection extended to a bona fide 
purchaser, but that the tendency of plaintiff's evidence 
was to impress the jury that defendant was not sucha 
purchaser, and the purpose of the proof offered was to 
remove such impression and to repel any imputation 
of bad faith, and therefore the evidence was proper. 

Also held, that a dealer in U. S. bonds, payable to 
bearer, is not bound to inquire of one offering to sell, 
as to his right or title thereto, or to take any special 
precautionary measures to ascertain or protect the 
interests of others in case of the purchase by him of 
such bonds which have been stolen, an omission on his 
part to examine and regard a notice of the theft left at 
his place of business, will not of itself, without actual 
knowledge or notice, deprive him of the character of a 
bona fide purchaser. (Reynolds and Gray, CC., dis- 
senting). 

One who purchases negotiable paper before due fora 
valuable consideration, in good faith, and without 
actual knowledge or notice of any defect of title, holds 
it by a title valid as against every other person. 

Suspicion of a defect of title, knowledge of circum- 
stances which would excite such suspicion in the minds 
of a prudent man, disregard of means of information, 
an examination of which would disclose such defect, 
in fine, gross negligence at the time of the purchase 
will not alone defeat his title. It isevidence, but not 
conclusive of bad faith, and that must be established 
by one seeking to impeach such title. Seybel v. Nat. 
Cur. Bank. Opinion by Lott, Ch. C. 


USURY. 

This action was brought upon a promissory note for 
$210 made by defendants payable to S. or bearer. The 
defense was usury. The evidence on the part of de- 
fendants tended to show that the sheriff had had an 
execution against defendant P. in his hands for $210, 
that P. applied to S., the payee, for that amount; that 
8. agreed to pay the execution upon his receiving de- 
fendants’ notes for $210 and $20; that P. complained 
that $20 was too heavy a shave, but S. insisted upon it 
and the notes were given. Plaintiff’s evidence tended 
to show that S. agreed to raise the money as agent for 
P., and on the $210 note procured the money for plain- 
tiff who paid the execution; that the latter did not 
have the $20 note and knew nothing about it. The 
court charged the jury that it was a question of fact for 
them that if they believed plaintiff’s version of the 
transaction, 8. was the agent of P., but if they believed 
defendants’ version, he was not, and plaintiff could not 
recover. To this plaintiff’s counsel excepted. Plain- 
tiff’s counsel requested the court to charge that the 
note in suit had no valid inception in the hands of 8., 
so as to enable him to sue upon it, and none until it 
came into the hands of plaintiff. The court refused so 
tocharge and plaintiff’s counsel excepted. Held, no 
error; that if defendants’ evidence was true, as the jury 
found, S. took the note under an agreement to advance 
the $210 to pay the execution; that the agreement was 
binding and hence the note had a valid inception in 
his hands, and plaintiff, in paying the money, did it for 
S. who transferred the note to raise money for him- 
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self, and that the transaction between S. & P. was 
usurious, and plaintiff took the note tainted with usury. 
Wintermute v. Patchin et al. Opinion by Earl, C. 
WILL —CURTESY. 

. This was an action of ejectment, brought to recover 
possession of certain premises devised by M. in her 
will, made in 1851 to her daughter E., her heirs and as- 
signs forever, providing that her son J., who had been 
absent three years, and was supposed to be lost at sea, 
should not return. In case he was alive and returned, 
then he and E. were to share equally, and if E. “should 
never have any children or child living at her decease,”’ 
then the real estate was devised to plaintiff. In 1854 
M. died. E. married defendant in 1858 and died in 
1861, leaving no child her surviving. One child of the 
marriage was born, but died prior to the mother. 
Held, that E. took a fee determinable upon the hap- 
pening of the specified events, the return of J., and the 
death of E. without a child her surviving; that as an 
executory devise the limitation over was good, and 
there was no valid objection thereto on the ground of 
remoteness, nor was there any question but that both 
events upon which the executory devise was to take 
effect had been determined in his favor, as there was 
such a presumption of the death of J. that his return 
might be taken to have become impossible before the 
death of E.; but that defendant had an interest in the 
land as tenant by the curtesy, and that therefore plain- 
tiff was not entitled to recover. 

The acts for the more effectual protection of the 
property of married women (chap. 200, Laws 1848, and 
chap. 375, Laws of 1849) do not affect the common-law 
rights of a husband as tenant by the curtesy, as to the 
real estate of the wife undisposed of at her death. 
Hatfield v. Sneden. Opinion by Johnson, C. 

re 


DIGEST OF RECENT ENGLISH DECISIONS. 


AGENT. 


Set-off against principal of a debt due from agent: 
pleading: of knowledge.—In order to constitute 
a valid defense within the rule in George v. Clagett, 7 
T. R. 359, the plea should show that the contract was 
made by a person whom the plaintiff had intrusted 
with the possession of the goods; that that person sold 
them as his own goods in his own name as principal 
with the authority of the plaintiff; that the defendant 
dealt with him as, and believed him to be, the principal 
in the transaction; and that before the defendant was 
undeceived in that respect the set-off accrued. It is 
not necessary in such a plea, to negative ‘‘ means of 
knowledge,” that the seller was dealing as an agent. 
To a count for goods sold and delivered, the defendants 
pleaded, that the goods were sold and delivered to 
them by §,, then being the agent of the plaintiffs and 
intrusted by them with the possession of the goods as 
apparent owner thereof; that S. sold the goods in his 
own name and as his own goods with the consent of the 
plaintiffs; that, at the time of the sale, the defendants 
believed S. to be the owner of the goods, and did not 
know that the plaintiffs were the owners of or inter- 
ested therein, or that S. was agent; and that, before 
the defendants knew that the plaintiffs were the 
owners of the goods or that S. was agent in the sale 
thereof, S. became indebted to the defendants, etc., 
claiming a set-off. Replication, that, before the sale 
by S8., the defendants had the of k ing that 
he was merely apparent owner of the goods and that 














the same were intrusted to him as agent, and that S. 
was agent, and as such sold the goods to defendants. 
Held, that the plea was good, and the replication no 
answer toit. Borries v. The Imperial Ottoman Bank, 
L. R., 9 C. P. 38. 

BAILEE, 


Livery-stable keeper, liability of, for care of carriage 
for customer: fall of coach-house.— Where a livery- 
stable keeper undertakes for reward to receive a car- 
riage and lodge it in a coach-house, the case comes 
within the second case of the fifth sort of bailment 
mentioned by Holt, C. J., in Coggs v. Bernard, 2 Ld. 
Raym. at pp. 917, 918, viz., a delivery to carry or other- 
wise manage for reward, to a private person, not exer- 
cising a public employment; and he is bound to take 
reasonable care. The obligation to take reasonable care 
of a thing intrusted to a bailee of this class, involves 
in it an obligation to take reasonable care that any 
building in which it is deposited is in a proper state, so 
that the thing deposited may be reasonably safe in it; 
but no warranty or obligation is to be implied by law 
on his part that the building is absolutely safe. The 
fact that the building has been erected for the bailee 
on his own ground makes no difference in his liability. 
The plaintiff brought his horses and two carriages to 
defendant, a livery-stable keeper; the carriages were 
placed under a shed on defendant’s premises, a charge 
being made by defendant in respect of each. The shed 
had just been erected, the upper part being still in the 
hands of workmen. Defendant had employed a builder 
to erect the shed for him, as an independent con- 
tractor, not as defendant’s servant, and he was a com- 
petent and proper person to be so employed. The shed 
was blown down by a high wind, defendant being 
ignorant of any defect in it, and the carriages were 
injured ; upon which plaintiff brought an action against 
defendant. At the trial, the above facts having been 
admitted, the judge rejected evidence to prove that the 
fall of the shed was owing to its being unskillfully built 
through the negligence of the contractor and his men; 
and he nonsuited the plaintiff, ruling that the defend- 
ant’s liability was that of an ordinary bailee for hire, 
and that he was only bound to take ordinary care in 
the keeping of the plaintiff’s carriages, and that if he 
had exercised in the employment of the builder such 
care as an ordinary careful man would use, he was not 
liable for damage caused by the carelessness of the 
builder, of which he, defendant, had no notice. Held, 
that the nonsuit and ruling were right. Readhead v. 
Midland Ry. Co., Law Rep., 4 Q. B. 379, and Francis 
v. Cockrell, Law Rep., 5 Q. B. 184, 501, distinguished. 
Searle v. Laverick, Law. Rep., 9 Q. B. 122. 


FALSA DEMONSTRATIO. 

Description of subject-matter of agreement: liquidated 
damages.— The plaintiff entered into an agreement for 
the transfer of his tenancy in a public house, and the 
sale of the good will thereof to the defendant. The 
subject-matter of the agreement, which was in writ- 
ing, was therein described as ‘‘ the house and premises 
he now occupies, known by the sign of the ‘ White 
Hart.’’’ There was a coach-house which belonged to 
the ‘“‘ White Hart,’’ and which, at the time of the 
making of the agreement, was not in the occupation 
of the plaintiff, but of one 8., who held it as tenant to 
the plaintiff for a period which had not expired at the 
time fixed for the completion of the transfer by the 
agreement. The agreement contained a variety of 
stipulations with regard to the transfer of the licenses, 

















the payment of rates and taxes, and the purchase of 
fixtures, furniture and stock, at a valuation, by the 
defendant, and concluded as follows: “ If either party 
shall refuse or neglect to perform all and every part of 
this agreement, they hereby promise and agree to pay 
to the other who shall be willing to complete the same 
the sum of 1001. as damages, and recoverable in any of 
Her Majesty’s courts of law.’”’ The defendant refused 
to perform the agreement on the ground that it in- 
cluded the coach-house, and that the plaintiff could 
not perform his part, not being able to deliver up pos- 
session of that portion of the premises on the day 
fixed for completion, and the plaintiff accordingly 
brought his action to recover the 1001. as liquidated 
damages. Held, that the words “he now occupies” 
formed an essential part of the description of the sub- 
ject-matter of the agreement, and could not be re- 
jected as falsa demonstratio, and consequently that the 
agreement did not include the coach-house, and the 
plaintiff was entitled to succeed; but that the 1001. 
was not liquidated damages, but a penalty, and there- 
fore the plaintiff could only recover the damages found 
by the jury to have been actually sustained by him. 
Reilly v. Jones, 1 Bing. 302, and Lea v. Whitaker, L. R., 
8 C. P. 70, discussed. Magee v. Lavell, L. R.,9 C. P. 107. 
JUDICIAL SEPARATION. 

Cruelty of husband: adultery of wife. —The court 
refused to grant a decree of judicial separation on the 
ground of the husband’s cruelty in a case where the 
wife had committed adultery, being of opinion that 
she did not require the protection of the court. Quere, 
whether the court can in any case grant a decree of 
‘judicial separation on the ground of cruelty to a wife 
who has been guilty of adultery. Grossi v. Grossi, L. 
R., 3 Prob. & Div. 118. 


NULLITY OF MARRIAGE. 

Incapacity from nervous affection: no inspection of 
respondent: decree nisi.—In a suit of nullity it ap- 
peared, from the husband’s evidence, that whenever 
he attempted to have intercourse with his wife the act 
had produced hysteria on her part, and that, although 
he had cohabited with her for more than three years, 
the marriage had never been consummated. The wife 
refused to submit to inspection. On the evidence of 
the husband the judge ordinary made a decree nisi 
to annul the marriage under the provisions of the 
statute 36 Vict.,c.31. H. v. P., falsely called H., L. R., 
2 Prob. & Div. 126. 


LANDLORD AND TENANT. 


1. Occupation under void demise: terms applicable to 
a yearly tenancy. — By an agreement, not under seal, 
the plaintiff agreed to let to the defendant, and the 
defendant to take of the plaintiff, a house and premises 
for seven years, upon the terms (among others) that 
the defendant would, in the last year of the term, 
paint, grain, and varnish the interior, and also white- 
wash and color. The defendant entered under the 
agreement, and occupied and paid rent during the 
whole period of seven years. In an action for not 
painting, etc., the interior, and whitewashing and col- 
oring in the seventh year, held, that the defendant 
must be taken to have occupied on the terms that, if 
he should continue to occupy during the whole period 
of seven years, he would do those things which were by 
the agreement to be done in the seventh year; and 
that he was therefore liable. Martin v. Smith, L. R., 9 
Ex. 50. 
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2. Proviso for re-entry for non-payment of rent: 
demand of payment.— An agreement of tenancy con- 
tained the following clause: “This agreement is 
entered into upon the express condition that, if the 
tenant shall make default in payment of the rent, or 
any part thereof, within twenty-one days after the 
same shall become due, being demanded, it shall be 
lawful for the landlord, without giving any notice to 
quit, and without any other warrant, authority or 
proceedings, to re-enter,’ etc. Held, that, to entitle 
the landlord to avail himself of the right of re-entry, 
the rent must be in arrear twenty-one days, and a de- 
mand (but without the formalities of a common-law 
demand) of payment be then made. A demand within 
the twenty-one days is insufficient. Phillips v. Bridge, 
L. R., 9 C. P. 48. 

NEGLIGENCE. 

Railway company: invitation to passengers to alight. 
—The plaintiff was a passenger on the defendants’ 
railway from A to B; while the train was passing 
through B station the company’s servants called out 
the name of the station, and shortly afterward the 
train stopped. The carriage in which the plaintiff trav- 
eled stopped a little way beyond the platform, and 
several carriages and the engine, which were in front 
of that carriage, stopped at some distance from the 
platform. The plaintiff, who was well acquainted with 
the station, in alighting from the carriage was thrown 
down and injured in consequence of the train being 
backed into the station, for the purpose of bringing the 
carriages alongside the platform. A very short inter- 
val elapsed between the time that the train stopped 
and the time it was backed into the station. Held, 
that there was no evidence of negligence on the part 
of the company to render them liable to an action. 
Lewis and Wife v. The London, Chatham and Dover 
Railway Company, L.R., 9 Q. B. 66. 


RAPE. 


Idiotcy of prosecutrix.— On an indictment for rape, 
it was proved that the prosecutrix was fourteen and a 
half years old, and ever since she was six weeks old, 
she was blind and wrong in her mind; that she was 
hardly capable of understanding any thing that was 
said to her, but that she could go up and down stairs 
by herself; that if placed in a chair by any one she 
would remain there till night, passing her evacuations 
and water in the chair; that if told to lie down she 
would do so; that she could not communicate to her 
friends what she wanted ; that she could feed herself a 
little, but that she was obliged to be dressed and un- 
dressed, and that she was unable to do any work. It 
was further proved that the father of the prosecutrix, 
on returning home one day, looked through the window 
of the sitting-room and saw the prisoner lying on the 
prosecutrix on a couch in the room, on which she had 
been placed by her sister, whom the prisoner then sent 
on an errand to a distance, and who desired the prose- 
cutrix to lie on the couch till her return. On going 
into the room he found the prisoner standing up at the 
end of the couch, buttoning up his trousers, while the 
prosecutrix was lying quietly on the couch. There 
were no external marks of violence on the person of 
the prosecutrix. The learned judge told the jury that 
if the prisoner had connection with the prosecutrix 
by force, and if she was in such an idiotic state that 
she did not know what the prisoner was doing, and if 
the prisoner was aware of her being in that state, they 
might find him guilty of rape. But if from animal 
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instinct she yielded to the prisoner without resistance, 
or if the prisoner from her state and condition had 
reason to think she was consenting, they ought to 
acquit him. The jury found the prisoner guilty of an 
attempt at rape. Held, that the prisoner was rightly 
convicted. Reg. v. Fletcher, L. R.,1C. C. 39, explained 
and distinguished. The Queen v. Barratt, L. R., 2 C. 
C. 81. 
REVOCATION. 

Will lost or destroyed: question of revocation: evi- 
dence: admissibility of declarations of testator.—In 
order to rebut the presumption of revocation arising 
from a will which was in a testator’s possession not 
being found after his death, evidence was produced of 
declarations by the testator showing an intention to 
adhere to the will. The court held that evidence of 
declarations of an intention not to adhere to the will, 
produced by the opponents of the will, was admissible 
to contradict the evidence of adherence, whatever 
might be the form of words in which such intention 
was expressed; and therefore that a declaration by the 
testator that he had burnt his will was admissible, not 
as evidence of the fact of destruction, but as evidence 
of intention. Keen v. Keen, L. R., 3 Prob. & Div. 105. 


SHIP. 


Bill of lading: “ quantity and quality unknown.” — 
The defendant chartered the ship Avoca to carry a 
cargo of grain from Ibraila to a port in the United 
Kingdom for a freight of “7s. per imperial quarter 
delivered ;’’ and the charter-party provided that, in 
the event of the cargo or any part thereof being deliv- 
ered in a damaged or heated condition, the freight 
should be payable ‘“‘on the invoice quantity taken on 
board as per bill of lading, or half-freight upon the 
damaged or heated portion, at the captain’s option.” 
Under this charter-party 1,021 kilos. of barley, equal 
to 2,368 imperial quarters, were shipped at Ibraila, and 
the captain signed a bill of lading with the following 
words written at the foot, which was proved to be 
usual in the grain-carrying trade: ‘Quantity and 
quality unknown.’’ The Avoca experienced bad wea- 
ther on her homeward voyage; and when she arrived 
at Ramsgate, where the cargo was discharged, it was 
agreed that 80 quarters of the barley had been dam- 
aged by heating; and the master claimed to be paid 
freight on the invoice quantity taken on board. Held, 
that he was entitled to be so paid, notwithstanding 
the memorandum at the foot of the bill of lading. 
Tully v. Terry, L. R., 8 C. P. 679. 


SHIPPING. 

Charter-party : lump freight: loss of part of cargo by 
fire without default of shipowner.— By charter-party 
a ship was to load at Colombo, or Cochin, from the 
charterer’s agents, a full and complete lading, and pro- 
ceed to London and discharge there, fire and other 
dangers of the sea excepted, alump sum freight of 
5,000. to be paid after entire discharge and right de- 
livery of cargo, in cash, two months after date of the 
the ship’s report inwards at the custom-house. Part 
of the cargo loaded in accordance with the charter- 
party was lost by fire, without any default of the mas- 
ter or crew,and the remainder was delivered in London. 
Held, that the shipowner was entitled under the char- 
ter-party to the full sum of 5,0001. Robinson v. Knights, 
L. R., 8 C. P. 465; The Norway, 3 Moo. P. C., N. 8., 245, 
approved. The Merchant Shipping Company, limited, 
v. Armitage, L. R. (Ex. Ch.) 9 Q. B. 99. 





DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF NEW JERSEY — FEBRUARY 
TERM, 1874.* 
ASSESSMENTS FOR LOCAL IMPROVEMENTS. 

1. The assessments of commissioners for benefits in 
street improvements, where they have been on the 
ground, examined the premises and made their report 
of estimates according to the principle prescribed in 
the charter, will not be set aside upon conflicting evi- 
dence of the justice, or sufficiency of such assessment. 
It must clearly appear that injustice has been done be- 
fore an assessment will be set aside upon the facts. 
State, Pudney et al., pros., v. The Village of Passaic. 
Opinion by Scudder, J. 

2. Assessments for benefits by the lineal feet along 
the frontage is not necessarily wrong. There is no 
rule that condemns such method, without proof of its 
injustice, either apparent on the papers, or shown sat- 
isfactorily by independent testimony. Ib. 


COMMON CARRIER. 


1. Railroad: contract giving exclusive right to trans- 
port certain freight, void. — A contract between a rail- 
road company operating a railroad in this State under 
acts of the legislature of this State, and certain indi- 
viduals, the effect of which is to give to the latter the 
exclusive right of transporting certain kinds of freight 
over their railroad, is void from considerations of pub- 
lic policy. The Union Locomotive & Express Co. v. The 
Erie Railway Co. Opinion by Depue, J. 

2. A contract which has been recognized as valid by 
the courts of another State, will not be enforced by the 
courts of this State if it is in violation of the public 
policy of this State. Ib. 


COMPROMISE. 

Offer of. —The defendants, intending to put an end 
to a contract with the plaintiffs, proposed to pay a cer- 
tain sum for a release from the contract. In an action 
by the plaintiffs for the breach of the original contract, 
held, 1. That the proposition was an offer of a com- 
promise which was not binding unless accepted. 2. 
That if accepted, the consideration which gave it va- 
lidity as an agreement was the release and extinguish- 
ment of the former contract. 3. That if the plaintiffs 
intended to hold the defendants to the terms of the 
offer, they should have sued on the agreement of com- 
promise, if an agreement was concluded; and that 
they could not sue on the original contract, and use 
the offer of the defendants as a liquidation of the dam- 
ages they had sustained by a breach of the original 
contract. The Union Locomotive & Express Co. v. Erie 
Railway Co. Opinion by Depue, J. 

CONSTITUTIONAL LAW. 

1. Local improvements: taxation for a publie avenue. 
—The legislature cannot leave it toa board of com- 
missioners to determine in what proportion the ex- 
pense of laying out and opening a public avenue shall 
be imposed on the townships of a county or wards of a 
city. State v. The Hudson County Avenue Commission- 
ers. Opinion by Beasley, C. J. 

2. Such act of taxation must itself distribute the 
burden or prescribe the standard by which such is- 
tribution is to be made. Ib. 

3. An act authorizing the making of a public avenue, 
and directing the commissioners to have a map made 


* Courtesy of G. D. W. Vroom, Esq., of Trenton. 
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of such avenue, and which then provides a specified 
mode by which the moneys to pay for the expense of 
the project are to be raised, will not be sustained with 
respect to the making of the map, if the plan for pro- 
viding such moneys turns out to be illegal. Ib. 

4. A land owner is so far injured by the mapping out 
of such avenue that he is entitled to have the judg- 
ment of the law on the project, without waiting until 
his property is attempted to be appropriated in point 
of fact. Ib. 

EVIDENCE. 

1. Parol to explain written contract.--The general 
rule is, that where any doubt arises upon the true sense 
and meaning of the words of a written contract, or 
any difficulty as to their application under the sur- 
rounding circumstances, the sense of the language 
may be ascertained by evidence dehors the instrument 
itself. Newark & Hudson Railroad Co. ads. Sandford. 
Opinion by Beasley, C. J. 

2. A written contract entered into to build a bridge, 
which was not decided. Held, that it might be shown 
by parol that at the time of the contract the parties 
referred to a plan or draft of a bridge then in exist- 
ence. Ib. 

INSURANCE. 

1. Contract made out of State: inter-State comity. — 
A contract of insurance made out of this State on prop- 
erty here situate is valid, and will be enforced here. 
Columbia Fire Ins. Co. v. Kenyon. Opinion by Van 
Syckel, J. 

2. Although it would be competent by legislation to 
invalidate in our courts an insurance contract made in 
good faith in another State, on property located here, 
it would be so contrary to the comity which has been 
observed between the States, that such an intention 
will not be imputed to the lawmakers, unless the lan- 
guage used so clearly expresses that purpose as to bear 
no other reasqnable interpretation. Ib. 

8. The regulations of our insurance laws are not 
merely for the purpose of revenue, they impair the 
contract made in violation of them, so far at least as 
concerns the right of the foreign corporation to sue 
upon it. Whether public policy requires that the party 
insured shall be permitted to enforce the agreement is 
not decided. Ib. 


LANDLORD AND TENANT. 


If a landlord removes his tenant during the term, 
by entering and holding possession, because the house 
is used as a place of prostitution, and kept in a disor- 
derly manner, he cannot plead nor prove these facts in 
justification of his trespass in an action brought against 
him by the tenant. Miller v. Forman. Opinion by 
Scudder, J. 

LOCAL IMPROVEMENTS. 

The court will not set aside the proceedings under 
which an improvement has been made, where the pros- 
ecutors had full knowledge of the progress of the work, 
and of the contract under which it was being done, 
and did not apply for their writ until after the work 
was done, accepted and paid for by the city. The State, 
Bad etal., pros., v. City of Elizabeth. Opinion by Be- 


dle, J. 
MASTER AND SERVANT. 


Servant liable for injuries occasioned by a willful vio- 
lation of authority. — Forsyth, the owner of a strip of 
woodland through which a railroad ran, having pro- 
cured the wood to be cut, employed Horner to haul it. 
Horner, in order to reach said woodland, obtained per- 





mission from Lamb, the owner of an adjoining field, 
where the hogs of Lawrence were being pastured, to 
pass through the field and to open a gap in the fence 
at a certain place, with directions to close it up after 
he went in and after he came out, as the hogs and cat- 
tle in the field might get through on the railroad and 
get killed; and Horner passed through with his teams, 
leaving the gap open while the wagons were being 
loaded, but closing it when he went out; the hogs 
escaped through the gap and one was killed, and the 
other injured on the railroad. Held, that the leaving 
down the bars by Horner was an intentional and will- 
ful violation of his authority, and a misfeasance for 
which, as a servant or agent of Forsyth, he cannot 
claim exemption against the party injured. Horner, 
plaintiff in certiorari, v. Lawrence. Opinion by Bedle, J 
TAXES. 

1. Repeal: penalties. — After a tax and the penalties 
which have accrued by reason of its non-payment have 
been swept away, before they are collected, by the re- 
peal of the law which authorized their assessment and 
collection, the tax itself may be re-imposed by subse- 
quent legislation, but the penalties for the past omis- 
sion cannot be revived. The State, Dixon, pros., v. The 
Mayor, etc., of Jersey City. Opinion by Van Syckel, J. 

2. Penalties may be prescribed for future delinquen- 
cies in the payment of taxes as part of the machinery 
by which government is enabled to collect them. The 
power to impose the forfeiture attaches as a necessary 
incident to the right to levy and collect taxes, and on 
no other ground can be supported. The penalty thus 
provided is not taxation, it is merely the method of 
enforcing the payment of a tax. The imposition of 
penalties for past omissions would be confiscation, not 
taxation. Ib. 

TAX COLLECTOR. 

1. Receipt of, for taxes: negligence. — A collector of 
taxes gave a receipt, upon receipt of check, for the 
taxes due on a certain lot; such receipt was exhibited 
toa purchaser of the lot to show its discharge from 
the tax at the time of the sale. The check being un- 
paid, the city enforced the tax against the property in 
the hands of the purchaser. Held, such purchaser 
could not maintain a suit for the loss sustained by him 
against the collector. It was further held, that the 
position was not changed by the knowledge of the 
collector that his receipt was sometimes used as cer- 
tificate that property was clear of tax. Kohl v. Love. 
Opinion by Beasley, C. J. 

2. A tax collector is neither authorized nor required 
to give certificates that property is discharged from 
taxes, and his receipts given in the ordinary course of 
business, if used for such purpose, must be so used at 
the peril of those who rely upon them. Ib. 

8. Actionable negligence exists only when the party 
whose negligence occasions the loss owes a duty, aris- 
ing from contract or otherwise, to the person sustain- 


ing such loss. Ib. 
———-—_— 


The following officers of the New York Law Institute, 
for the ensuing year, were elected on Monday: Presi- 
dent, Charles O’Conor; First Vice-President, Chas. 
Tracy; Second Vice-President, Sanmuel Blatchford; 
Third Vice-President, Joseph H. Choate; Treasurer, 
Edward H. Owen; Recording Secretary, Joseph S. 
Bosworth; Corresponding Secretary, Benjamin D. 
Silliman; Librarian and Assistant Treasurer, Aaron J. 
Vanderpoel. 























THE ALBANY LAW JOURNAL. 829 

— — — 
CORRESPONDENCE. Judgment affirmed with costs. Opinion by Miller. —— 

Ambrose Fowler v. Elsie Trull— Judgment affirmed 

New Your, May 12, 1808. | with costs. Opinion by Miller.—— Harriet Beal v. 

Editor of Albany Law Journal: John ©. Miller—Judgment affirmed with costs. 


If ‘‘ Lex” will read closely the two cases he refers to 
in his letter, 9 A. L. J. page 310, he will see his mistake, 
as they are not in conflict. 

1. Day v. Pool, 52 N. Y. 416; the defects in the sirup 
were “latent,” and Judge Peckham expressly confines 
himself to the case of “latent” defects, and states 
that the rule laid down would not apply to patent de- 
fects. 

2. Gaylord Manufacturing Co. v. Allen, 53 N. Y. 517; 
the defects were patent defects, and Judge Allen ex- 
pressly confines himself to the case of patent defects. 

Yours truly. 
“ Gus.” 
—_+>o—___—__- 


NOTES AND QUERIES. 
BELMONT, ALLEGANY County, N. Tot 
April 30, 1874. 
Editor of the Albany Law Journal: 

In the Law Journal of April 25, No. 17, you speak of 
the decision in the case Laverone v. Mangianti, 41 Cal. 
138, and refer to the case of Dickson v. McCoy, 39 N. 
Y. 401, which latter case holds that the owner of ani- 
mals is liable for an injury inflicted by the kick of a 
horse, although it was not the result of viciousness, etc., 
provided the owner knew of the propensity. But here 
is a novel case bearing upon the same subject. The 
owner of a bull or stallion allows it to run at large, and 
while in the highway, it does incalculable mischief to 
passers by, by following out its natural propensity, 
which every man knows is peculiar to the animal. 
And farther, the animal may be in the highway, with- 
out any special fault of the owner, and injure the prop- 
erty of those who are traveling. Is the owner liable 
in either case? I would not ask the question had I not 
exhausted all of the resources at my command, for in- 
formation on the subject. Can you or your readers 
reply through the Journal? 

Respectfully yours, V. A. WILLARD. 


—- © > oe ———— 
GENERAL TERM DECISIONS. 


THIRD DEPARTMENT— MAY TERM. 


Decistons— CAsEs HEARD BEFORE MILLER, BOcKEs, 
AND BOARDMAN. 


Edwin A.Meneely et al. v. Clinton H. Meneely et al.— 
Judgment reversed and new trial granted, with costs to 
abide the event. Opinion by Miller. —— John Wardrop 
v. Jessie Dunlop, Exec’x, and William J. Dixon, Ex’r, 
ete., of Archibald A. Dunlop, deceased — Judgment 
reversed and new trial granted, with costs to abide the 
event, unless the plaintiff stipulate to deduct the pay- 
ments made to William Wardrop and interest, in which 
case judgment is affirmed for the balance without 
costs of appeal to either party. Opinion by Miller. —— 
Esther Gregory et al. v. Benjamin Brooks — Judgment 
affirmed with costs. Opinion by Miller.——James 
Kerslake v. Cyrus Schoonmaker — Judgment affirmed 
with costs. Opinien by Miller. —— Christopher Matze 
v. The N. Y. C. & H. R. R. R. Co. — New trial granted 
with costs to abide the event. Opinion by Miller. —— 
John Brady v. The Rensselaer & Saratoga Railroad 
Company — Judgment affirmed with costs. Opinion 
by Miller. —— Julia Ann Freeman v. Albert Barber — 





Opinion by Miller. —— Samuel D. Hopkins v. Mary L. 
Hopkins and others—Judgment for plaintiff with 
costs. Opinion by Miller.— De Witt C. Gibson v. 
American Merchants’ Union Express Company— Judg- 
ment of county court, and of the justice’s court 
reversed, with costs. Opinion by Boardman, J. —— 
Frank 8. Alwell, adm’r of Isaiah Scott, deceased, v. 
Charles K. Brown, survivor — Judgment affirmed with 
costs. Opinion by Boardman, J.—— John B. Slawson 
v. The Albany Railway —Judgment affirmed with 
costs. Opinion by Boardman, J. —— George 8. Wood, 
plaintiff in error, v.The People, defendant in error — 
Conviction and judgment affirmed and case remitted 
to the Washington County Court of Sessions for such 
further proceedings as may be proper. Opinion by 
Boardman, J. —— Thomas P. Deyoe v. Village of Sara- 
toga Springs — Judgment and order affirmed with costs. 
Opinion by Boardman, J. ——John H. White v. James 
C. Cutter et al. — Order Special Term affirmed with $10 
costs. Opinion by Boardman, J.——John J. Bates v. 
Daniel J. Costar — Motion for new trial denied and 
judgment ordered for the defendant on the nonsuit 
with cost. Opinion by Bockes, J.—— Stephen B. Bar- 
tran, Ex’r, v. The Phoenix Mutual Life Ins. Co. — 
Order denying motion for new trial on newly discovered 
evidence affirmed with $10 costs, and order denying 
motion for new trial on minutes and judgment reversed 
and new trial granted, costs to abide the event. 
Opinion by Bockes, J. —— Peter E. N. Decker v. Phebe 
R. Saltsman et al.—Judgment reversed and new trial 
granted, costs to abide the event. Opinion by 
Bockes, J. —— Richardson H. Thurman v. Henry W. 
Mosher — Judgment affirmed with costs. Opinion by 
Bockes, J. —— Byron Marks v. Hiram J. King — Motion 
for new trial denied and judgment ordered for plain- 
tiff on verdict with costs. Opinion by Bockes, J.—— 
Henry McGrath v. N. Y. C. & H. R. R. R. Co. -- Order 
affirmed and judgment ordered for plaintiff on verdict 
with costs. Opinion by Bockes, J. —— Lysander B. 
Gardner v. Henry Dibble — Order reversed with leave 
to the plaintiff to amend upon payment of costs and 
$10 costs of appeal within twenty days, etc. —— Frank- 
lin T. McCullom v. Jesse Johnson— Judgment and 
order affirmed with costs. ——The People ex rel. The 
Erie Railway Company v. The City of Elmira and the 
Common Council of said city — Proceedings reversed 
with costs. ——The Utica, Ithaca and Elmira R. R. 
Co. v. Maria M. Hutchinson and others— Report of 
Commissioners affirmed. ——'The Same v. James B. 
Thompson—The same order.——The Same v. Nor- 
man Rosecrans — Commissioners appointed. 


Cases HEARD BEFORE MILLER AND BOARDMAN. 

Samuel Bunnell, Jr., v. George M. Wheeler et al., 
impleaded, etc. — Order reversed with ten dollars costs. 
Judgment ordered for the defendants upon the de- 
murrer with leave to the plaintiff to amend, etc., upon 
payment of costs. Opinion by Miller.——Eli W. 
Blakes v. George M. Wheeler et al., impleaded, etc. — 
Order reversed with ten dollars costs. Judgment or- 
dered for the defendant upon the demurrer with leave 
to the plaintiff to amend, etc., upon payment of costs. 
Opinion by Miller. —— Samuel Bunnell, Jr., v. Chester 
Griswold et al., executors and executrix of, etc., of 
John A. Griswold, deceased — Order affirmed, with ten 
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dollars costs, and judgment ordered for the plaintiff | betterthan none. Thesalaries of district judges ought 


upon the demurrer, with leave to the defendants to 
answer, etc., upon payment of costs. Opinion by 
Miller. ——Eli W. Blakes v. The Same— The same in 
ull respects. —— WillianrH. Darrow v. Harvey North- 
rup— Judgment affirmed. Opinion by Boardman. — 
James Van Buren v. Richard Stokes — Judgment af- 
firmed with costs. Opinion by Boardman. —— Patrick 
Organ et al. v. Neil Stewart — Judgment affirmed with 
costs. Opinion by Bockes. ——-John A. Van Etten v. 
Ona Trouden et al. — Order denying new trial affirmed 
and judgment ordered for plaintiff on verdict with 
costs. Opinion by Bockes.—— Benjamin Snyder v. 
Elias C. Davis— Judgment affirmed with costs. Opin- 
ion by Bockes. —— Daniel E. Donavan et al. v. Cyrus 
L. Woodruff— Heard before Bockes and Boardman 
only. Judgment reversed and new trial granted, costs 
to abide the event. Opinion by Bockes. —— Henry 
Johnson v. Elisha Johnson et al. — Order affirmed with 
ten dollars costs. —— Arminda Ellis v. James M. An- 
drews et al. — Order affirmed with ten dollars costs. —— 
James A. Demarest v. Frederick Davis, Jr.— Order 
affirmed with ten dollars costs. ——John Shepherd v. 
John McChesney — Proceedings reversed and restitu- 
tion of premises ordered. —— Charles E. Bigsby v. 
James Worden— Judgment and order affirmed with 
costs. —— LeRoy Valley v. William Gleason — Judg- 
ment of County Court affirmed with costs. —— Lewis 
M. Smith et al. v. William Erwin, impleaded, etc. — 
New trial granted with costs to abide the event. —— 
The Same v. Ulysses Brees et al. —The same order. — 
Roswell Warner v. Samantha Warner — Judgment af- 
firmed with costs. —— Robert Nesbitt v. William H. 
Ryon — New trial denied and judgment affirmed with 
costs. —— Orra Sherman v. Isaac U. Henry —Judg- 
ment and order of County Court reversed, with costs. 


Cases HEARD BerorREeE MILLER AND JAMES. 


Darius B. Smith v. Francis G. Hall — Judgment af- 
firmed with costs. —— William Halsey et al. v. Cyrus H. 
Davis — Judgment affirmed with costs, with leave to 
answer upon payment of costs, etc. 


~~ 
To 





NOTES. 


The Independent has the following very sensible re- 
marks relative to judicial salaries: ‘‘The highest 
salary, with two exceptions, paid to the District 
Judges of the United States, is four thousand dollars 
perannum. The judge of the District of California 
receives five thousand dollars, and the judge of the 
District of Louisiana receives four thousand and five 
hundred dollars. In nine of the remaining districts — 
including New York and Brooklyn —the salary is four 
thousand dollars, and in all the others it is but three 
thousand and five hundred dollars. This is simply a 
mean rate of compensation, when compared with the 
character of the service and the grade of ability needed 
properly to render it. Judge Blatchford, of this city, 
and Judge Benedict, of Brooklyn, receive each but four 
thousand dollars; while the United States District At- 
torney is paid six thousand dollars, to say nothing 
about the perquisites of his office, which annually 
amount to nearly as much more. A motion has been 
made in the House to increase these salaries to five 
thousand dollars in certain districts in which living is 
most expensive, and to four thousand dollars in all 
other districts. This, though but a small increase, is 





to be increased so as not to be less than five thousand 
dollars in any case and up to at least six thousand in 
particular districts. A lawyer who is fit to be a judge 
is worth being decently paid for his service; and, if the 
government expects to command a respectable order 
of talent for the service, it ought to have the decency 
to offer a decent compensation.” 


According to the daily papers a curious defense was 
set up in a suit for alimony just heard before the Civil 
Court of Paris. The defendant was M. O’Reilly, a 
member of the Council of Surveillance at the Paris 
Mont-de-Piete. In 1832 he was sentenced to deporta- 
tion for conspiring against the State, but in 1848 he was 
made Secretary General at the Prefecture of the Seine, 
and in 1870 Mayor of the 10th arrondissement. In 1832 
he was acquainted with a young seamstress, who the 
next year gave birth to a female child, which he had 
registered as his own, thus giving it alegal status. The 
daughter is now completely destitute, and brought a 
suit against her father for assistance. M. O’Reilly did 
not deny the paternity, but maintained that as in 1833 
he was under a condemnation which involved civil 
death, he was incapable of executing any legal act, and 
that therefore his recognition of the child was invalid. 
The court did not admit the plea, and ordered him to 
make to his daughter an allowance of 100f. a month. 


++ 
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LEGAL NEWS. 


Judge Woodruff of the United States Circuit Court, 
and Judge William E. Curtis of the Superior Court, 
have accepted the invitation of the Faculty of Yale 
College to pass upon prize essays to be presented by 
the Senior class of the Law School of that College. 


A movement is on foot in Alabama looking to the 
holding of a convention of the lawyers throughout the 
State, its objects being to suggest changes in existing 
laws; to suggest the enactment of such laws as may 
afford better protection to person and property; to 
suggest rules of practice in the several courts better 
calculated to reduce the expenses of litigation and 
more speedily attain the ends of justice; to declare 
a code of legal ethics, and to adopt measures for the 
purpose of enforcing the same. 


Attorney-Gen. Williams’ already historical landaulet 
is apparently destined for still further notoriety. It 
is asserted in Washington that when it was sold, a short 
time ago, it was bought to be used for campaign pur- 
poses at the next election in Indiana, and that, drawn 
by four horses, with a driver and footman in gorgeous 
livery, it is to be exhibited throughout the State as an 
evidence of the degenerate times at Washington. The 
effect would be greatly enhanced if ‘“‘ Moiety”’ Jayne 
could be secured for driver and Sanborn for footman. 


The New York Times says that the lawyers of Indian- 
apolis are torturing their brains over an extraordinary 
problem. Some years ago a lady of that city was 
married, and four months thereafter separated from 
her husband, was divorced and re-married in a month, 
and four months thereafter gave birth toachild by 
her first husband. Quite recently the second husband 
procured a divorce, and the custody of the child was 
awarded to him. Now comes the first husband, and 
claims the child, and the lawyers are asking who is 
entitled to its possession? 
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GENERAL STATUTES OF THE STATE OF 
NEW YORK, 


PASSED AT THE 97TH SESSION, 1874. 


CHAP. 260. 


Aw Act to amend an act entitled “ An act to extend 
the powers of boards of supervisors, except in the 
counties of New York and Kings,” passed May 
eleventh, eighteen hundred and sixty-nine. 


PassED April 27, 1874; three-fiths being present. 


The People of the State of New York, represented in 

and Assembly, do enact as follows: 

SEcTION 1. Section one of an act entitled “ An act to 
extend the powers of boards of supervisors, except in 
the counties of New York and Kings,’”’ passed May 
eleventh, eighteen hundred and sixty-nine, is hereby 
amended so as to read as follows: 

§1. The boards of supervisors of each county in this 
State, except New York and Kings, shall have power, 
at their annual meeting, or at any other regular meet- 
ing, to‘authorize the supervisor of any town in said 
county, by and with the consent of the commissioner 
or commissioners of highways, town clerk and justices 
of the peace of such town, to borrow such sum of 
money, for and on the credit of each town, not exceed- 
ing, however, in any year, the amount of one-half of 
one per cent on the assessed valuation of the taxable 
property of the town for such year, as the said town 
officers may deem necessary to build or repair any 
road or roads, bridge or bridges in such town, or which 
shall be partly in such town and partly in an adjoining 
town, or to pay any existing debt incurred in good 
faith by or on behalf of such town for such purpose, 
before the passage of this act; and the said board of 
supervisors shall have power to prescribe the form of 
obligation to be issued on any such loan, and the time 
and place of payment, the time not to exceed ten years 
from the date of such obligation and the rate of in- 
terest thereon not exceeding seven per cent per an- 
num. And the said board of supervisors shall have 
power, and it shall be their duty, from time to time, 
as the said obligations shall become due and payable, 
to impose upon the taxable property of such town suf- 
ficient tax to pay the said principal and interest of 
such obligations according to the terms and conditions 
thereof. The town officers hereinbefore mentioned 
shall meet at the town clerk’s office in the town for 
which they are elected or appointed, on the first Mon- 
day of September in each year, at ten o’clock in the 
morning to determine what amount, if any, shall be 
borrowed on the credit of such town for the purposes 
contained in the first section of the act hereby 
amended, and for what roads or bridges such amount 
shall be borrowed or appropriated; and such meeting 
may be adjourned from time to time, either for want of 
a quorum or in default of any final determination of 
any question arising concerning such appropriation, but 
no such meeting shall be held subsequent to the first 
Monday of October in each year. The bonds author- 
ized by this act shall have indorsed thereon a certifi- 
cate signed by the town clerk of the town for which 
they are issued, to the effect that such bonds are issued 
with the consent of the town officers herein mentioned, 
at a meeting the date of which shall be mentioned in 
such certificate. The town clerk of any town on ac- 
count of which such bonds are issued shall keep a 
record showing the date and amount of such bonds, 
the time and place where the same are made payable, 





and the rate of interest thereon. Such bonds shall be 
delivered to the supervisor of the town, who shall dis- 
pose of the same for not less than the par value thereof, 
and pay the proceeds thereof to the commissioner or 
commissioners of highways of such town, to be used 
by him or them for the purposes for which the same 
were appropriated; but not more than five hundred 
dollars of such proceeds shall be expended upon any 
one road or bridge except under and in pursuance of a 
contract to be made by the contractor with the com- 
missioner or a majority of the commissioners of high- 
ways of such town for the construction or repair of 
such road or bridge, which contract shall be approved 
by a majority of the town auditors of such towr, 
neither of whom shall be interested in such contract. 
Any amount borrowed and appropriated, pursuant to 
the provisions of this act, for the repair or construc- 
tion of any road or bridge in any town, and which it 
shall not be necessary to use for such purpose, shall be 
applied by the commissioner or commissioners of high- 
ways to the repair of any other road or bridge in such 
town. 
§ 2. This act shall take effect immediately. 


CHAP. 262. 
An Act for the further protection of private property. 
Passep April 27, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Any person or persons who shall design- 
edly, willfully and maliciously mark, obliterate, alter, 
deface, paste over, destroy or in any way injure any 
bill board, bills, notices or printed matter thereon, re- 
lating to theatrical or other lawful business, shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be punished for each offense by impris- 
onment in the county jail not more than ten days, or 
by a fine not exceeding fifty dollars, or by both such 
fine and imprisonment. 

§ 2. This act shall take effect immediately. 

CuHap. 267. 


Aw Act to amend an act entitled ‘“‘ An act concerning 
the proof of wills, executors and administrato 
ians and wards, and surrogates’ courts,’’ 
May sixteenth, one thousand eight hun 
thirty-seven. 


Passep April 27, 1874; three-fifths being present. 
the of New York, represe: 4 
anual phn Sage Be as fellows: —_ 

SEcTION 1. Section forty of the act entitled “ An act 
concerning the proof of wills, executors and adminis- 
trators, guardians and wards, and surrogates’ courts,” 
passed the sixteenth day of May, one thousand eight 
hundred and thirty-seven, is hereby amended so as to 
read as follows: 

§ 40. Executors or administrators may apply to the 
surrogate, pursuant to the fourth title of chapter six 
of the second part of the Revised Statutes, for author- 
ity to mortgage, lease or sell the real estate of their 
testator or intestate, and for the sale of the interest of 
such testator or intestate in any land held under a con- 
tract for the purchase thereof, whenever they shall 
discover that the personal estate of the testator or 
intestate is insufficent to pay his debts and funeral ex- 
penses, subject, however, to the provisions of the first 
section of said title, as the same has been amended. 
And the word “‘ debts,” in said title, shall be construed 
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as including funeral expenses, except that the charges 
for funeral expenses shall be a preferred debt, and be 
paid out of the proceeds of such sale before the gen- 
eral distribution to creditors shall be made. 

§ 2. This act shall take effect immediately. 


CHAP. 288. 


Aw Act to incorporate societies for the improvement 
of poultry, small birds and domestic oa , and 


fish culture. 
Passep April 29, 1874. 
The le of the State of New York, represented in 
Pm de gh hed, do at as follows: 


Secrion 1. Any number of persons not less than 
thirteen may form a company for the purpose of im- 
porting and improving poultry and small birds and 
domestic animals, and fish culture, and collecting and 
disseminating useful knowledge concerning them, by 
holding fairs, distributing awards and premiums, and 
by publishing debates and transactions, and by such 
other lawful means as the members of the society may 
deem expedient. 

§ 2. Such societies shall have power to elect a presi- 
dent, one or more vice-presidents, secretaries and a 
treasurer, and make a constitution and by-laws for 
their government, and may hold real estate or other 
property to the value of twenty thousand dollars. 

§ 3. Societies organized under this act shall possess 
the powers and be subject to the restrictions and lia- 
bilities of title three of chapter eighteen of part one 
of the Revised Statutes. 

§4. The stockholders of any corporation hereafter 
formed under this act, or any act amendatory hereof, 
or supplementary hereto, or extending the operation 
and effect hereof, shall, in addition to the liabilities 
provided for in said acts, be individually responsible, 
equally and ratably, in an amount to the extent of 
their respective shares of stock in such corporation. 
The term “ stockholder,” as used in this section, shall 
apply, not only to such persons as appear by the books 
of the corporation or association to be such, but also 
to every equitable owner of stock, although the same 
may appear on such books in the name of another per- 
son; and also to every person who shall have advanced 
the installments or purchase-money of any stock in 
the name of any person, under twenty-one years of 
age, and while such person remains a minor, to the ex- 
tent of such advance; and also to every guardian, or 
other trustee, who shall voluntarily invest any trust 
funds in such stock; and no trust funds in the hands 
of such guardian, or trustee, shall be in any way liable 
under the provisions of this act, and the acts afore- 
said, by reason of such investment, nor shall the per- 
son for whose benefit any such investment may be 
made be responsible in respect to such stock until thirty 
days after the time when such persons respectively 
become competent and able to control and dispose of 
the same; but the guardian, or other trustee making 
such investment as aforesaid, shall continue responsi- 
ble as a stockholder, until such responsibility devolves 
upon the person beneficially interested therein; and, 
in respect to stock held by a guardian or other trustee 
under a transfer of the same by a third person, or un- 
der positive directions by a third person for such invest- 
ment, the person making such transfer, or giving such 
directions, and his executors and administrators shall, 
for the purposes of this act, and the acts aforesaid, be 
deemed a stockholder; and the estate of such person, 








if he be deceased, shall be responsible for the debts 
and liabilities chargeable on such stock, according to 
the provisions of this act. 

§5. This act shall take effect immediately. 


Cuap. 321. 


Aw Act to amend section twenty-seven, title seventeen 
of o eight of part third of the Revised Statutes, 
entitled ‘‘General miscellaneous provisions concern- 
ing suits and proceedings in civil cases.” 


PassED May 2, 1874; three-fifths being present. 
The People of the State of New York, represented 
Senate a ghih ly whb as follows: * 

SEcTION 1. Section twenty-seven of the seventeenth 
title of chapter eight of the third part of the Revised 
Statutes is hereby amended so as to read as follows: 

§ 27. Whenever any power, authority or duty is con- 
fided by law to three or more persons, and whenever 
three or more persons or officers are authorized or re- 
quired by law to perform any act, such act may be done 
and such power, authority or duty may be exercised 
and performed by a majority of such persons or offi- 
cers upon a meeting of all the persons or officers so 
intrusted or empowered, unless special provision is 
otherwise made, and whenever a duty has been or 
shall be enjoined by law upon three or more persons or 
or officers, and one or more of them shall have died or 
have become mentally incapacitated to act, or shall re- 
fuse or neglect to attend a meeting of such persons upon 
reasonable personal notice thereof, then the action of a 
majority of the whole number appointed shall be bind- 
ing and effective for all the purposes for which they 
were appointed, unless special provision is otherwise 
made in existing laws. 


CHAP. 822. 


Aw Act to amend chapter three hundred and seventy- 
nine of the laws of eighteen hundred and forty- 
eight, entitled “‘An act to simplify and abridge the 


practice, pleadings and proceedings of the courts of 
this State,’’ passed April twelfth, eighteen hundred 
and forty-eight. 


PassED May 2, 1874. 

The People of the State of New York, represented in 
Senate Assembly, do enact as follows: 

SrcTIon 1. Section eleven of chapter three hundred 
and seventy-nine of the laws of eighteen hundred and 
forty-eight, entitled “‘ An act to simplify and abridge 
the practice, pleadings and proceedings of the courts 
of this State,” passed April twelfth, eighteen hun- 
dred and forty-eight, as the same has been since then 
amended, is hereby further amended by adding at the 
end thereof the following: 

No appeal shall be hereafter taken to the Court of 
Appeals from any judgment or order, granting or re- 
fusing a new trial, where the amount of the judgment 
or subject-matter in controversy in the action or pro- 
ceeding does not exceed five hundred dollars, exclu- 
sive of the costs therein, unless the general term of 
the court from whose decision or determination such 
appeal shall be taken, shall, by an order to be entered 
in its minutes, state that there is involved some ques- 
tions of law which ought to be reviewed in the Court 
of Appeals. In actions not founded upon contract, 
where the judgment appealed from is for the defend- 
ant, the amount claimed in the complaint shall be 
deemed the amount of the subject-matter of the con- 
troversy. But nothing in this provision contained 
shall apply to actions or proceedings affecting the title 
to real estate, or an interest therein. 
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WHEN ONE MAY BE RESTRAINED FROM 
THE USE OF HIS OWN NAME. 


It is an evident principle that one should not be 
allowed to assume the name of another in the same 
business, to the injury of the latter. And under cer- 
tain circumstances the courts will even restrain a man 
from the use of his own name, as when in connection 
with it he wrongfully adopts the trade-mark or device 
of another of the same name in the same business, or 
is otherwise guilty of such affirmative fraudulent acts 
as are designed and will naturally have the effect to 
deceive the public, and induce them to suppose that 
the wares of the former are the manufacture of the 
latter. The principle was fully discussed in a very 
novel and important case decided at the last general 
term of the Supreme Court of this State for the 
Third Department—the case of # A. & G. R. 
Meneely v. Clinton H. Meneely and George R. Kimberly. 
The action was brought to restrain the defendants 
from the use of the name Meneely in the business of 
manufacturing and vending bells at Troy. Andrew 
Meneely, father of the plaintiffs and of the defendant 
Meneely, established a bell foundry at West Troy in 
1826, and carried on business there until his death in 
1851, during which period he acquired an extended 
and favorable reputation for his bells, and had trans- 
acted a large and lucrative business. He left a will 
by which he gave the bulk of his property, real and 
personal, including the foundry and the good-will of 
the business, to the plaintiffs, subjecting them to the 
support of his widow and three minor children, of 
whom the defendant Meneely was one, as one family, 
until the majority of the youngest, and to the educa- 
tion of the children and the payment to each of them 
at majority of a legacy of $3,000. The legacies and 
provisions were unconditional, and there was nothing 
in the will to indicate any wish to deprive Clinton of 
the use of the family name. The plaintiffs discharged 
all the obligations imposed on them by the will, and 
the defendant Meneely on arriving at age accepted 
his legacy. The village of West Troy is opposite 
Troy, and by strangers is frequently confounded with 
it. On the Ist of June, 1870, the defendants entered 
into a partnership for carrying on the bell business at 
Troy, under the firm of Meneely & Kimberly. Kim- 
berly furnished all the capital and knew nothing of 
the business, and Meneely had acquired considerable 
knowledge of the business from being about his 





father’s foundry as a boy, and employed by his broth- 
ers in their counting-room. There was no pretense 
that the defendants had imitated any trade-mark or 
device of the plaintiffs, but it was shown that they 
had issued catalogues, in their own names, bearing a 
general resemblance to those of the plaintiffs. A 
variety of circumstances were adduced by the plain- 
tiffs to show a fraudulent intent on the part of the 
defendants to pirate on their business ; but the referee 
before whom the case was tried did not find them 
guilty of any fraud or deceit, and there was no proof 
of any actual damage. The referee found, however, 
that the defendant’s conduct would have a tendency 
to deceive the public; that the plaintiffs, by their 
father’s will, became entitled to the exclusive use of 
the name Meneely in the manufacture and sale of 
bells at Troy and its vicinity, as a trade-mark; and 
that the defendant Meneely, by his acceptance of the 
provisions of his father’s will for his benefit, became 
estopped from using the name of Meneely in the bell 
business in or about Troy, and ordered a permanent 
injunction accordingly. The court on appeal set this 
aside and ordered a new trial. 

We say this is a novel case, because, so far as we 
know, it is the first attempt to deprive one of the 
innocent use of his own name in trade, simply because 
another of the same name had previously acquired a 
good reputation in the same business in the same 
locality. 

The earliest case on this subject is Sykes v. Sykes, 3 
B. & C, 541, A. D. 1841. The plaintiff carried on the 
business of a shot, belt and powder-flask manufac- 
turer, and marked his goods “ Sykes’ Patent.” His 
patent had been adjudged invalid. Defendants after- 
ward commenced the manufacture of similar articles, 
and marked them “ Sykes’ Patent” without any pre- 
tense of having any patent. The stamp closely imi- 
tated the plaintiff’s. The defendants were restrained 
from the use of the words “ Sykes’ Patent” and the 
imitative stamp. 

The next prominent case is Croft v. Day, 7 Beav. 
84, A. D. 1844. A blacking manufactory had long 
been carried on under the firm name of Day & Mar- 
tin, at 97 High Holborn. The executors of the sur- 
vivors continued the business under the same name, 
A person by the name of Day, having obtained the 
authority of one Martin to use his name, set up the 
same trade at 90} Holborn Hill, and sold blacking as 
of the manufacture of Day & Martin, 90} Holborn 
Hill, in bottles and with labels having a general re- 
semblance to those of the original firm. He was 
restrained by injunction. The Master of the Rolls 
said: “My decision does not depend on any par- 
ticular or exclusive right the plaintiffs have to use the 
name of Day & Martin, but upon the fact of the defend- 
ant using those names in connection with certain cir- 
cumstances, and in a manner calculated to mislead 
the public, and to enable the defendant to obtain, at 
the expense of Day’s estate, a benefit to himself, to 
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_ which he is not in fair and honest dealing 
Such being my opinion, I must grant the injunction 
restraining the defendant from carrying on that 
deception. He has a right to carry on the business 
of a blacking manufacturer honestly and fairly ; he has 
a right to the use of his own name. I will not do 
any thing to debar him from the use of that name or 
any other name calculated to benefit himself in an 
honest way, but I must prevent him from using it in 
such a way as to deceive and defraud the public, and 
obtain for himself at the expense of the public an 
undue and improper advantage.” 

Rodgers v. Nowell, 5 M. G. & Scott, 109, A. D. 1847. 
The plaintiffs were cutlery manufacturers, and had 
caused to be impressed on their goods the figure of a 
crown with the letters V. and R. on either side, and 
beneath it the words “J, Rodgers & Sons.” The 
defendants were cutlers in Sheffield, and had in their 
employ a man named William Rodgers whose father’s 
name was John, and this William had two brothers 
in Sheffield who were also cutlers. Defendants 
employed William to manufacture knives similar in 
appearance to the plaintiffs’, and with the same 
stamp, with only the addition of the word “ Sheffield.” 
The judge, at the trial, directed the jury that a manu- 
facturer has a right of action against one who affixes 
to his own goods the known and accustomed mark of 
another, and sells them upon a representation that 
they are of the manufacture which such mark would 
denote them to be, but that in order to justify a ver- 
dict for the plaintiffs they must find that the defend- 
ants sold the goods as and for the plaintiffs’ goods, 
with intent to deceive and defraud the plaintiffs. A 
verdict for plaintiffs was sustained. 

Holloway v. Holloway, 13 Barb. 209, A. D. 1850. 
The plaintiff, Thomas Holloway, sold a medicine 
known as “ Holloway’s Pills.” The defendant, Harry 
Holloway, commenced selling pills as ‘“ H. Holloway’s 
Pills,” put in boxes, etc., similar to the plaintiff’s, 
and with a view of passing off his pills as the plain- 
tiff’s. An injunction was granted. The master of 
the rolls said: “The defendant’s name being Hollo- 
way, he has a right to constitute himself a vendor of 
Holloway’s pills and ointment, and I do not intend 
to say any thing tending to abridge such right. But 
he has no right to do so with such additions to his 
own name as to deceive the public, and make them 
believe he is selling the plaintiff's pills and ointment.” 

Burgess v. Burgess, 17 Eng. L. & E. 257, A. D. 1853. 
For more than forty years John Burgess, father of 
the parties, carried on business at No. 107 Strand, 
London. For the last twenty years of this period 


and until the father’s death the plaintiff was in part- 
nership with him. The chief article of their manu- 
facture was a fish sauce which they called “ Burgess’ 
Essence of Anchovies,” and that title was printed on 
their labels. The defendant was employed for many 
years on asalary by his father and brother in the 
business. In 1851 he set up business for himself at 


entitled. 





No. 36 King William street, and there made and sold 
a fish sauce of anchovies which he called “ Burgess’ 
Essence of Anchovies,” and over his door he placed 
the sign, “ W. H. Burgess, late of 107 Strand,” and 
on each side of the door he put the sign, “ Burgess’ 
Fish Sauce Warehouse, late of 107 Strand.” The 
vice-chancellor enjoined the use of the words, “late 
of 107 Strand,” and “Burgess’ Fish Sauce Ware- 
house,” but refused to enjoin the use of the words 
‘Burgess’ Essence of Anchovies.” This was affirmed 
on appeal, Lord Justice Turner observing: “It is 
clear no man can have any right to represent his 
goods as those of another; but in all cases of this 
kind it must be made out that the defendant is sel- 
ling his goods as those of another. When a person 
is selling his goods under his own name, and another 
person not having that name is using it, it is clear 
that he is so using it to represent the goods sold by 
himself as those of another; but where the two per- 
sons have the same name, it does not follow that be- 
cause the defendant sells goods under his own name, 
and it happens that the plaintiff has the same name, 
he is selling goods as the goods of the plaintiff.” 
Clark v. Clark, 25 Barb. 79, A. D. 1857. An in- 
junction had been granted restraining the defendants 
from using a certain device previously adopted by 
plaintiff to designate spool cotton. The plaintiff’s 
device contained the name “Clark & Co.,” the de- 
fendant’s was just like it except the name “J. Clark, 
Jr., & Co.” The injunction restrained the defendants 
from using their name as well as the device, but in 
this respect it was removed. The defendants’ right 
to make and sell thread in their own name was con- 
ceded, but they were ordered to express it so as not 
to appear to imitate the plaintiffs. The court said: 
“There will still be a similarity between the labels of 
the two that may mislead some. But this results 
from two persons of nearly the same name being in 
the same business, and the undoubted right of each 
to use his own name, and to describe the article 
which he sells-by its well-known name, but does not 
result from an imitation of the mark of the others.” 
Faber v. Faber, 49 Barb. 357, A. D. 1867. Motion 
to continue injunction restraining defendant from 
using the name Faber as a trade-mark on pencils. 
The court remark: “It is unfortunate for the plain- 
tiff that he and the defendant J. H. Faber are both 
manufacturers of lead pencils at and near the same 
place in Germany, and they both have the same name 
Faber, for it is easy to see that this circumstance may 
have been and may be an injury to the plaintiff; but 
the defendant Faber has a right to put or stamp his 
own name in gold, gilt, or other letters on his pencils, 
and on the bands, wrappers or covers in which they 
are put up, as described in the complaint. And any 
injury which the plaintiff has suffered or may suffer 
by such use of the defendant’s name merely, must be 
viewed as an injury without remedy.” “The maker 
had the right to put his own name on his own pencils.” 
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Schweitzer v. Atkins, 46 L. J. R. (37 N. 8.) Ch’y 780, 
A. D. 1868. Plaintiff sold a preparation of cocoa 
labeled “Schweitzer’s Cocoatina.” Defendant, who 
had been in his employ, set up business with a man 
also named Schweitzer, on money furnished by plain- 
tiff, and sold a similar preparation of cocoa, labeled 
“Schweitzer, Atkins & Co.’s Cocoatine.” Held, a 
fraudulent imitation, and enjoined. Burgess v. Burgess 
was pronounced “undoubtedly the rule of the court,” 
“but in that case,” say the court, “there was a dis- 
tinctive label.” 

James v. James, L. R., 13 Eq. Cas, 421, A. D. 1872. 
Previous to 1833 Robert James, a lieutenant in the 
army, invented an ointment for horses, which became 
widely known as “ Lieutenant James’ Horse Blister.” 
It was never patented. He died in 1865, but pre- 
viously granted his invention, and the exclusive right 
of signing his name on labels, to the plaintiffs. The 
defendant, Robert Joseph James, a son of one of the 
plaintiffs, had been employed by him in the manufac- 
ture, and thus became acquainted with the secret, and 
in 1867 began to manufacture an ointment and sell it 
as “Lieut. James’ Horse Blister.” About the same 
time he dropped his second name of Joseph, and put 
his name Robert James on his pots of ointment. 
These pots, in every particular, and the directions for 
use, were almost precisely like those of the plaintiffs, 
but had a horse’s head on the label. Defendant’s 
advertisement described the preparation as “ Lieut. 
James’ Horse Blister, manufactured by Robert James, 
the grandson of the inventor, and made by him for 
several years for Lieutenant James,” and cautioned the 
public against a spurious imitation, and declared that 
none were genuine without the horse’s head and the 
signature Robert James. Defendant also copied 
testimonials given to the original discoverer. The 
court held, that defendant might manufacture the 
blister and sell it as the invention of Lieut. James, but 
must use his whole name and desist from saying that 
none is genuine without the horse’s head and the sig- 
nature Robert James, and from asserting or suggest- 
ing that plaintiffs’ preparation is spurious. 

Wolfe v. Burke, 7 Lans. 151, A. D. 1873. The 
plaintiffs made gin labeled “Hudson G. Wolfe’s Bell 
Schnapps.” Defendants were proprietors of an arti- 
cle known as “ Udolpho Wolfe’s Aromatic Schiedam 
Schnapps.” The action was brought to restrain 
defendants: from interfering with plaintiffs’ trade 
through threatening circulars issued to the latter's 
customers, and also to prevent the defendants from 
restraining the plaintiffs’ sale by injunction. The 
plaintiffs had judgment, and the court observed: “The 
plaintiffs have the right to use the name of Wolfe, 
because it is a part of their firm name, and is the sur- 
name of the head of the firm. A man caanot make 
a trade-mark of his name to the exclusion of a like use 
of it by another who bears the same name, if the use 
by the latter is fair and unaccompanied by any con- 
trivance to deceive.” ‘‘No doubt the use of the 








words ‘ Wolfe’ and ‘Schnapps’ has facilitated compe- 
tition with the defendants, but, for the reasons stated, 
such competition cannot legally be deemed fraudulent 
or unfair.” This case has been reversed recently in 
the court of appeals, but the above doctrine was not 
dissented from. The reversal was mainly on the 
ground that, as schnapps was nothing but gin, and 
both parties were trying to deceive the public, there 
was nothing commending itself to the protection of a 
court of equity, and the court did not care a snap for 
either party. ; 

There are several interesting French cases cited in 
Brown on Trade-marks. The principle of all of them 
is thus expressed in one: “Every person has a right 
to use his patronymic in commerce as in any thing 
else, subject, however, to being distinguished as much 
as possible from any other in the same trade.” 

This author also remarks: “The rule is, that a man 
cannot turn his name into a trade-mark. Any other 
rule would lead to most absurd consequences. There 
are several dicta the other way, but they must be 
attributed to a loose habit of speech, or a want of 
acquaintance with the indispensable requisites of the 
technical mark.” “John Jones cannot claim the 
right to an exclusive use of his mere name to mark 
his merchandise, consisting of boots and shoes; for 
any other person of the same name dealing in the 
same class of merchandise has as good a right to so 
mark his goods, Butif one form his name into an 
anagram, or form a cross, or crescent, or any other 
fancy figure of his name, then, by the singularity of 
formation, it acquires an individuality, and ceases to 
be merely his name and becomes a lawful mark.” 

We believe we have cited every case in point on 
the question. There are several cases in which cor- 
porations have been the parties sought to be restrained, 
which of course stand on a different footing from nat- 
ural persons, for the persons forming a new corpora- 
tion designated like another corporation already 
formed in the same business,, are chargeable with 
assuming a name that does not belong to them. In 
one of these cases the element of fraud or falsehood 
entered (Batchellors v. Batchellor Mfg. Co. and others, 
in Vermont), and in the other the element of estoppel 
by contract (Holmes and others v. Holmes, etc., Mfg. 
Co.); but in neither of these cases was any thing said 
or adjudged in conflict with the general doctrine in 
the cases of individuals which we have cited. The 
other case (Meriden Britannia Co. v. Parker), was 
somewhat different. The plaintiffs had acquired the 
right to use the trade-mark “1847, Rogers Bros., A 
1;” subsequently the defendant, by an arrangement 
with three brothers named Rogers, manufactured the 
same kind of goods, and marked them “OC. Rogers 
Bros., A 1,” by a stamp resembling that of the plain- 
tiffs. The use of the stamp and of the words “ Rogers 
Bros.” was restrained, but the court say: “The use 
of the name Rogers ought not to be prohibited. We 
cannot say that every use of that name will neces- 
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sarily infringe the petitioners’ trade-mark. If it may 
be so used as not to infringe, it would be manifestly 
unjust to forbid such use by the respondent, inasmuch 
as his title to the mere name is as good, apparently, 
as the petitioners’. Even if the use of the name 
should, in some degree, increase the respondents’ 
sales, and thus at least indirectly and remotely injure 
the petitioners, it is an injury to which they must 
submit, unless there is such resemblance to the peti- 
tioners’ stamp as to induce purchasers to believe that 
they are purchasing the petitioners’ goods.” 

It seems to us that confusion has sometimes arisen 
from a failure to distinguish between infringements 
upon a trade-mark and mere competition in trade. 
In our view such cases as the Faber and Meneely 
cases are not trade-mark cases in any sense, but 
simply cases of alleged unfair competition in trade. 
In the case of imitation of a trade-mark, the proprie- 
tor will be protected whether the imitation be fraud- 
ulent or innocent. The damage to him is the same in 
either event. But in the case of alleged unfair com- 
petition in trade, the fraudulent intent must be con- 
clusively shown. It is not enough that the public are 
deceived or liable to be deceived ; the court must be 
satisfied that the deception is contrived and intended 
before it will punish a man for causing it. 

We think we are warranted in deriving this conclu- 
sion from these cases: A man has aright to the free 
and unrestricted use of his own name in trade or 
manufacture, notwithstanding another of the same 
name may have previously set up the same business 
in the same locality, and acquired a celebrity for his 
goods, unless the former in connection with his own 
name uses some mark or device which has become 
the property of the latter, or is otherwise guilty of 
affirmative acts designed to deceive the public and 
induce them to believe that the goods of the former 
are the goods of the latter, and in such cases the use 
of such mark or device or the practice of such acts 
will be restrained, but not the use of the name. 


—__ «> o —__—_ 
CURRENT TOPICS. 


Within the past two weeks the ranks of the legal 
profession in this State have been swelled by the ad- 
mission to the bar of about four hundred gentlemen. 
It is, however, doubtful whether the profession is to be 
congratulated for this accession. In 1871 the legisla- 
ture provided that a term of three years’ study should 
be necessary to qualify a person for admission to the 
bar, but at the same time excepted the law schools of 
the State from the provisions of the act. As the 


graduates of these schools are entitled, by statute, to 
admission to the bar, and as the term of study in some 
of them covers only nine months and in none of them 
exceeds two years, the practical effect of the act has 
been to drive students to the law schools as a short- 
cut to the bar. These schools are good so far as they 
go, but that they are equal to the proper preparation 





of young men for the practice of the legal profession 
is not true. The instruction of the school combined 
with that of the office is to be preferred to the in- 
struction of either alone; but if a young man can 
avail himself of only one he would much better take 
that of the office. He will there get some experi- 
mental knowledge along with his theories, which he 
never can do at a school. We believe that no man 
should be admitted to the bar without having first 
studied the law for at least three years, and that at 
least a year of that term should be spent in the office 
of a practicing attorney. Any thing short of this is 
an injury to the student himself. Every lawyer who 
has turned his attention to the matter knows that a 
premature rushing into practice without a competent 
knowledge of the law has blasted the hopes and 
ruined the expectations of hosts of young men who, 
properly instructed, might have acquitted themselves 
creditably. It is an old observation, and one gener- 
ally true, that if a man does not obtain a character in 
any profession soon after his entrance therein he is 
not likely ever to obtain one. 


The Governor of Connecticut, in his message to 
the legislature, calls attention “to the loose and inac- 
curate manner in which the session laws of the State 
have been sometimes framed, the sense of them being 
rendered equivocal by errors of language not credit- 
able to our educational system ;” and he recommends 
the legislature to consider whether it be not practicable 
to have such a revision of all public acts, after their 
passage and before engrossment, as will remove errors 
of this sort. The legislature of this State, and, we 
presume, of most of the other States, is not unlike 
that of Connecticut in the matter of accuracy. In- 
deed, the laws of last winter are conspicuous for inac- 
curacies — not of a very important character to be 
sure, but such as show gross carelessness somewhere. 
In the four hundred laws so far printed in “slips ” the 
usual explanatory note, “So in the original,” occurs 
very frequently. These errors are, no doubt, often 
due to carelessness in engrossing, but generally, we 
apprehend, they have resulted from inattention in 
committee. The suggestion that a council of revision 
be designated to revise the acts after passage is one 
that the legislatures of all the States ought to act 
upon. 


The American Law Review hopes that Mr. John 
Lathrop, the recently appointed reporter of Massa- 
chusetts, will be more prompt in publishing the opin- 
ions of the court than was Mr. Browne, and in this 
hope we join. A statute of that State requires the 
reporter to report the decisions made before the Ist 
day of September, in each year, within ninety days 
thereafter, but Mr. Browne usually kept two or three 
years behind the court. The 108 Mass. issued in 
December, 1873, ended with the November cases of 
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1871. The reporters of Wisconsin, of Indiana, and 
of some of the other States have made unusual efforts 
during the past year to report the cases in arrears, 
and we suggest that the Massachusetts reporter fol- 
low the example. 


We regret to learn that Mr. John F. Tobey has 
resigned the office of reporter of the decisions of the 
Supreme Court of Rhode Island. Mr. Tobey has held 
the office for some years and has proved himself to be 
one of the ablest and most accurate reporters in the 
country. Indeed, his reports could be profitably 
studied as models by many of the reporters of other 
states. Mr. Arnold Green, of Providence, has been 
appointed Mr. Tobey’s successor. 


A resolution has this week been introduced in the 
House of Representatives in favor of international 
arbitration, and provides “that the President is re- 
quested by this House to provide, in future treaties 
between the government of the United States and 
foreign powers, wherever practicable, that war shall 
not be declared by either contracting powers against 
the other until an effort will have been first made to 
settle the alleged cause of offense by impartial arbi- 
tration.” The Italian Parliament and the English 
House of Commons have passed similar resolutions. 
Probably the best movement that Congress could 
make in favor of international arbitration would be 
to provide for an early distribution of the Geneva 
award on the principles of common honesty and 
equity. 


The English news of the week is not of especial 
interest. The Juries Bill, which has been so often 
tabled, has been again introduced with some few 
modifications, and although it is this time what is 
termed “a private Member's Bill,” the Solicitors’ Jour- 
nal thinks that it may have a good chance of passing, 
owing to the dearth of pressing matters of legisla- 
tion. —— The first brick of the new Law Courts has 
been laid, and it is expected that the first stone will 
be formally laid by the Queen. 


uli 





NOTES OF CASES. 


The principle which we commented on in a recent 
article entitled ‘ Modification of Contracts under the 
Statute of Frauds,” 9 L. J. 297, has received illustra- 
tion in the case of Organ v. Stewart, decided at the 
last General Term of the Third Department. The 
parties had negotiated at York concerning two 
lots of wool, one at York and the other at Fowlerville, 
and these negotiations resulted in an oral agreement 
at York to sell the former lot, and also to sell the latter 
lot at the same price, provided that they could agree 
upon the shrinkage when they came toview it. The 
first lot was delivered but not paid for, and the par- 





ties immediately proceeded to inspect the other lot, 
and disagreed about the shrinkage, and the defendant 
refused to deliver it. The plaintiff then refused to 
pay for the lot already delivered, claiming that the 
contract was entire. Subsequently the parties met at 
Troy, and there agreed that the defendant would send 
the disputed lot to Ranken, of Troy, to abide his 
shrinkage, and that the plaintiff should have it, pro- 
vided he would immediately pay for the quantity 
already delivered. This he did. The defendant then 
induced Ranken to decline to receive the wool, and 
refused to send it forward or let the plaintiff have it, 
claiming that the agreement at Troy was void, there 
being no delivery, no payment on account of it, and 
no memorandum. The plaintiff claimed that the pay- 
ment was on a modified contract embracing both lots, 
he having refused to pay on any other terms. The 
action was for damages for breach of the contract, 
and a judgment for the plaintiff was sustained on 
appeal, 


Our correspondent ‘‘ Lex” calls our attention to an 
apparent disagreement between the cases of Day v. 
Pool, 52 N. Y. 416, and Gaylord Mnfy. Co. v. Allen, 
53 id. 517, in the first of which it was held that a 
vendee in an executory contract of sale with war- 
ranty as to quality, upon receipt of the article and 
subsequent discovery of a breach, is not bound to 
return the property, but may retain and use it, and sue 
upon the warranty; and in the last of which it was 
held, that in the absence of fraud or latent defects, 
the acceptance of an article upon an executory con- 
tract of sale, after an opportunity to examine, is a 
consent and agreement that the quality is satisfactory 
and according to the contract, and bars all claim for 
compensation on account of any defects. We were 
a little startled by our correspondent’s communication 
at first, and still more so when we came to examine 
the cases, and found that the decision in the latter 
case was unanimous, that Judge Allen who dissented 
in the former case wrote the opinion in the latter, 
and that Judges Grover and Folger, who concurred 
with the majority in the former, also “concurred in 
the result” in the latter, which shows that the court 
did not deem the two cases in conflict. But we think 
on a critical examination that the mystery is ex- 
plained by the fact that in the latter case there was 
no warranty. It is true, as “Lex” says, that “a 
breach of warranty as to quality was alleged by the 
purchasers;” -but Judge Allen says, in his opinion, 
“the referee has not found that there was any war- 
ranty, express or implied, of the quality of the cast- 
ings, or that they should be suitable to the purpose 
for which they were designed.” And the cases cited 
by Judge Allen to maintain the doctrine of the syl- 
labus, are cases where there was no warranty, and 
are distinguished by Judge Peckham‘in Day v. Pool, 
upon that ground. This, we think, answers our cor- 
respondent’s query. 
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ADDRESS TO THE GRADUATES OF THE 
ALBANY LAW SCHOOL. 


The following is the address of Hon. Wm. W. 
Campbell to the graduating class of the Albany Law 
School: 

Eight hundred years ago, a near relative of William 
of Normandy, wrapping his priestly garments round 
his coat of mail, celebrated mass, and then mounting 
his charger, with baton in hand, led on his Norman 
cavalry on the field of Hastings. That Norman war- 
rior bishop was the grand Chief Justiciar of England. 

Within fifty years thereafter the foundations of 
Westminster Hall were laid and the great fountain of 
the English common law was unsealed. 

It is said of the first great English reformer, Wyck- 
liff, that after he had lain in his grave for forty years 
his ashes were dug up and thrown into the river Avon. 


** The Avon to the Severn runs, 
The Severn to the sea, 
And Wickliff’s dust shall spread abroad, 
Wide as the waters be.” 


Over most of the lands where the dust of Wyckliff 
spread, there followed, at a later day, the elements of 
the English common law, adorning and fertilizing 
large regions of country in different quarters of the 
earth. Over the larger part of North America, over 
many of the islands of the sea, along the shores of 
Western Africa and of Southern India, their great influ- 
ence has been felt, and at this day, though modified, it 
is true, by changing circumstances and by statutes, 
still, in a very large degree, regulate the conduct and 
guard the property and lives of eighty millions of Eng- 
lish speaking people. . 

The young and talented lawyer of to-day, if well 
read in the various departments of the common law, 
may go forth with reasonable prospects of success in 
the practice of his profession, not only in the different 
States of the Union, but also in England, in Canada, 
in Australia, and in portions of Africa and Asia. He 
enters, therefore, upon a rich inheritance, prepared to 
reap the fruits of the labors of generations of learned 
lawyers who have gone before him. But with great 
advantages come also corresponding duties and respon- 
sibilities —duties and responsibilities not only of a 
citizen, but of a member of the profession which has 
so large a share both in the making and administering 
of the laws, and upon whose well doing the well being 
of communities aud nations so largely depends. 

More than two centuries and a half ago Francis Lord 
Bacon published his work entitled ‘‘ The Elements of 
the Common Laws of England.” In the very com- 
mencement of his preface to that work, he sums up in 
few words the duty which every lawyer owes to his 
profession. I quote it because in those few words may 
be found all the good advice which an old lawyer 
might be expected to give to a young one on an occa- 
sion like the present. He says: “I hold every man a 
debtor to his profession, from the which as men of 
course do seek to receive countenance and profit, so 
ought they of duty to endeavor themselves by way of 
amends to be a help and ornament thereunto. This 
is performed, in some degree, by the honest and lib- 
eral practice of a profession when men shall carry a 
respect not to descend into any course that is corrupt 
and unworthy thereof and preserve themselves free 
from the abuses wherewith the same profession is 
noted to be infected; but much more is this performed 
if a man be able to visit and strengthen the roots and 





foundation of the science itself, thereby not only 
gracing it in reputation and dignity, but also amplify- 
ing it in perfection and substance.’”’ And he adds that 
he himself came to the study of the law that it might 
be better for his industry and that he might be the bet- 
ter for the knowledge of it. 

By the side of the remarks of Lord Bacon we may 
place an extract from an address of his talented cotem- 
porary Sir Edward Coke to the young beginners in the 
law, that great master of the common law who has 
shed upon so many juridical scholars ‘‘some of the 
gladsome lights of jurisprudence.’’ He says: “ For 
thy comfort and encouragement cast thine eyes upon 
the sages of the law that have been before thee, and 
never shalt thou find any that hath excelled in the 
knowledge of the laws that hath sucked from the 
breasts of that divine knowledge, honesty, gravity and 
integrity, and by the goodness of God hath obtained 
a greater blessing and ornament than any other pro- 
fession to their family and posterity. It is an un- 
doubted truth that the just shall flourish as the palm 
tree and spread abroad as the cedars of Lebanon. 
Hitherto I never saw any man of a loose and lawless 
life attain to any sound and perfect knowledge of the 
said laws; and, on the other side, I never saw any 
man of excellent judgment in the laws but was withal 
(being taught by such a master) honest, faithful and 
virtuous. Therefore,” he says, ‘a great lawyer never 
dies improlis ant intestatus, and his posterity continue 
to flourish to distant generations.” 

These are words both of wisdom and encourage- 
ment, and should be constantly borne in mind, not 
only by young beginners in the law, but by all who 
are admitted to the practice of our noble proféssion 
and by all who administer the law on the bench. 

The good lawyer should be also the good man — hon- 
est and virtuous as well as learned. It is of these that 
the great master of the law speaks, and to these that 
the rewards come. It is unfortunately true that every 
profession has its black sheep, men who are its dis- 
grace. There are lawyers, or men called such, who 
hang to the skirts of the profession; pettifoggers, 
stirrers up of strife, of bad habits, tricksters, half- 
educated men, and who sometimes give character to 
the profession in the neighborhood where they live, 
and who in their own persons show how true it is that 
** A little learning is a dangerous thing.” It is said of 
the English people and of their language that they and 
it are largely made up by contributions of different 
races and tongues. Certainly England has received 
valuable contributions of men learned in the law. 
Men from under her flag, but not natives of her soil, 
and upon whom she has conferred honors and digni- 
ties with a liberal hand. Note a few names within the 
last century: Alexander Wedderburn Lord Lough- 
borough, Baron Park, William Murray, Lord Mans- 
field, Thomas Lord Erskine, John Lord Campbell, 
were native-born Scotchmen; Lord Abinger was a na- 
tive of Jamaica, while John Singleton Copley, Lord 
Lyndhurst, equal in intellectual strength and learning 
to any and perhaps the noblest Roman of them all, 
was a Boston boy. 

All these men succeeded by learning and industry as 
lawyers. Four of these rose to be Lord Chancellors of 
England, and, while in the exercise of their high office, 
were the first subjects of the British empire, taking 
precedence of noblemen whose blue blood may have 
run back tothe conquest if not tothe Heptarchy. The 
names given form a very small part of the long roll of 
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men who have risen to eminence in England through 
the profession of the law. 

In the United States honors and reward have come 
to the legal profession, and deservedly so; for in colo- 
nial times, and all down from the foundation of the 
government to the present time, most of its promi- 
nent members have stood in the first rank of those 
who did battle for independence, and for liberty and 
right. ¢ 

In what may be termed the literature of the law, 
members of the profession in this country have achieved 
great success. The writings of Wheaton, of Story, of 
Kent, are found in most of the well-selected libraries 
in this country and in England, and are generally cited 
as authority wherever the English language and the 
common law have founda home. These men have, in 
the language of Bacon, visited and strengthened the 
roots and foundation of the science itself. 

Great, good, learned James Kent, Chief Justice and 
Chancellor of the State of New York. I can never 
mention his name without feelings both of reverence 
and affection. Forty-five yoars ago it was my good 
fortune to be a student in the office of his son, and 
where the Chancellor had a desk and was almost in 
daily attendance, as he was then passing through the 
press his fourth and last volume of Commentaries. 
Early after my introduction into the office I made his 
acquaintance and he extended to me a cordial friend- 
ship which continued unbroken down to the very last 
days of his life. 

When I had got an office for myself and began my 
practice, he said to me in his pleasant way, that I would 
doubtless be asked questions by clients that I might find 
it difficult to answer, and, he added, whenever you are 
in doubt come to my house and in my library you and 
I will look up the law. I availed myself of his kindness, 
and his advice and opinions were given freely, and in- 
deed so kindly as if it was a favor to him to come and 
ask them. 

In addressing beginners in the law, and in this city, 
where most of the years of his active life were spent, 
and where he won his great renown as Judge and 
Chancellor, I feel that no apology is required for these 
personal allusions — this passing tribute to his memory. 
As a model man — in learning, in integrity and morals 
—coming up to all the requirements of Bacon and 
Coke, I commend him for your imitation. 

Gentlemen of the graduating class — to-day you pass 
from the students’ rank to that of the attorney and 
counselor, among the first legal fruits of Union Uni- 
versity. As such I bid you welcome to her honors. 
But I must qualify the remark. It is only techni- 
cally that you pass from the students’ rank. The 
successful lawyer in large practice must always re- 
main astudent. There is scarcely a branch of human 
knowledge that may not at some time require his at- 
tention. In medicine, in agriculture, in the mechanic 
arts, in navigation — yes, in theology, he may be called 
upon to become a student. The higher he ascends in 
professional life the greater will be the demand upon 
him, and as he goes up he will find that 


* Hills peep o’er hills, and Alps on Alps arise.” 


If you have improved the advantages of the law 
school which you are now leaving, you ought to be 
better equipped for your new journey than were many 
successful lawyers who have gone on before you. The 
distinguished biographer of Lord Mansfield, saying 
that while he was the most accomplished judge who 





ever presided in the Court of King’s Bench, he owed 
every thing to private exertion, and succeeded not- 
withstanding the false maxim on which legal educa- 
tion rests in England, “every man to learn as he 
likes.”’ 

“ But,’’ say the biographer, himself an ex-Chief Jus- 
tice and ex-Lord Chancellor, ‘‘I conceive that in re- 
gard to the great mass of students entering a learned 
profession, it is necessary by institution and discipline 
to guide inexperience, to stimulate indolence, to cor- 
rect the propensity to dissipation and to have some 
assurance that those intrusted with defending life and 
property are decently well qualified for the duties 
which they may be called upon to discharge.” 

You, gentlemen, have enjoyed these advantages. 
You have been guided and instructed by men of large 
professional and judicial experience—men who are 
truly sages of the law. Go forth, then, and do honor 
to the school — honor the profession as you are honored 
by being allowed among its members. Show your- 
selves valiant warriors, as you now enter as officers 
into one of the most important divisions of the grand 
army of the race—that grand army which never ceases 
in its march, and the roll of whose muster drum is 
heard amid storm and sunshine, at noon day and at 
night, all over the earth. 

Some of you may fall out by the wayside ere you 
have scarcely fleshed your sword. Others may go 
down covered with the smoke and the dust of hard- 
fought battles and in the vigor of middle life. Others, 
and I trust the most of you, may march on to a good 
old age, carrying your banners, though tattered and 
torn, still high advanced, and showing in your own 
person how true it may that 

“The soul’s dark cottage battered and decayed, 
Lets in new light through chinks time has made.” 
——____ —_——- 
PROMISSORY NOTE—RIGHTS OF BONA FIDE 
HOLDER. 


COURT OF APPEALS, NEW YORK. 


CHAPMAN, appellant, v. Ross. 


In an action by a bona fide holder for value of a promissory 
note against the maker, the defense was that the de- 
fendant was induced to sign the note through the fa!se 
and fraudulent representations of another that it was a 
contract of a different character. Held, that the failure 
of the defendant to read and ascertain the character of 
the paper signed, he being able to do so, was negligence, 
and that defendant was therefore liable. 


The decision of the General Term in this case is re- 
ported in 7 Alb. L. J., 159. The cases of Whitney v. 
Snyder and Foster v. McKinnon, were published in 
3 Alb. L. J. 3. 

Johnson, J.: The judge charged the jury that if the 
paper sued upon was never delivered as a note, the 
plaintiff must fail in the action, and that even if it was 
delivered and the plaintiff neglected to make proper 
inquiry as to its origin, he was not a bona fide holder 
and could not recover. 

The exception tu the charge was general, but if both 
propositions were erroneous the error can be reached 
and corrected, especially as the attention of the judge 
appears to have been called by request, to charge to the 
precise grounds on which the charge is now claimed to 
be erroneous. The latter branch of the charge pre- 
sents the question of notice to put a party on inquiry, 
as affecting his right to be regarded asa bona fide holder 
It is now however the settled law that mere negli- 
gence, however gross, is not sufficient to deprive 
a party of the character of a bona fide holder. 
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There must be proof of bad faith. That alone will 
deprive him of that character. Welch v. Sage, 47 N. Y. 
143; Seybel v. National Currency Bank, Com. of Ap. 
1873, mss.; Murray v. Lardner, 2 Wall. 110; Goodman 
v. Simonds, 20 How. 452. This part of the charge, there- 
fore, cannot be sustained. If then, the appellant can 
maintain the position that the other branch of the 
charge is also erroneous, he will be entitled to a reversal 
of the judgment notwithstanding the generality of the 
exception. 

The evidence tended very strongly to show that the 
signature of the defendant to the note sued upon, 
was obtained from him through a very gross and fraud- 
ulent imposition perpetrated upon him by one Miller. 
That when he signed it he supposed he was signing 
a paper of avery different character, and not an en- 
gagement to pay money absolutely. He had just 
before signed an order for the delivery to himself of a 
hay-fork and two grappling pulleys, amounting to- 
gether in price to nine dollars, for which he engaged to 
pay, and this paper now in suit was presented to him 
asaduplicate of that order,and was signed as such 
without examination or reading it, upon the statement 
of Miller, with whom he was dealing, that such was its 
character. There does not appear to have been any 
physical obstacle to the defendant’s reading the paper 
before he signed it. He understood that he was sign- 
ing a paper by which he was about to incur an obliga- 
tion of some sort, and he abstained from reading it. 
He had the power to know with certainty the exact 
obligation he was assuming, and chose to trust the in- 
tegrity of the person with whom he was dealing, 
instead of exercising his own power to protect him- 
self. It turns out that he signed a promissory note, 
and that it is now in the hands of a holder in good faith 
for value. The question which arises on the branch of 
the charge now under consideration is, whether it is 
enough as against a bona fide holder, to show that he 
did not know or suppose that he was signing a note, 
unless it also appears that he was guilty of no laches or 
negligence in signing the instrument. To that inquiry 
the attention of the judge at the trial, was distinctly 
called, and the instruction which he gave and which 
was excepted tu did not submit, but excluded the con- 
sideration of it from the jury. It is quite plain that if 
the law is that no such inquiry is admissible, a serious 
blow will have fallen upon the negotiability of paper; 
it will bea premium offered to negligence. To insure 
irresponsibility, only the utmost carelessness, coupled 
with a little friendly fraud, will be essential. Paper in 
abundance will be found afloat, the makers of which 
will have had no idea they were signing notes, and will 
have trusted readily to the assurance of whoever pro- 
cured it that it created no obligation. To avoid such 
evils it is necessary at least, to hold firmly to the doc- 
trine that he who by his carelessness or undue confi- 
dence, has enabled another to obtain the money of an 
innocent person, shall answer the loss. If it be objected 
that there must be a duty of care in order to found an 
allegation of negligence upon the neglect of it, it must 
be answered that every man is bound to know that he 
may be deceived in respect to the contents of a paper 
which he signs without reading. When he signs an 
obligation without ascertaining its character and ex- 
tent, which he has the means to do, upon the represen- 
tation of another, he puts confidence in that person, 
and if injury ensues to an innocent third person by 
reason of that confidence, his act is the means of the 
injury and he ought to answer to it. 





In Foster v. McKinnon, L. R., 4 C. P. 704, the action 
was upon an indorsement of a bill of exchange, and 
the evidence was that the defendant indorsed it, believ- 
ing it to be a guarantee, that being represented to him 
as its nature by a person in whom he put confidence. 

The judge charged the jury that if the defendant 
signed it not knowing it to be a bill, and believing it 
to be a guarantee in consequence of a fraudulent rep- 
resentation as to its character, and if he was not guilty 
of any negligence or laches in signing it, he was not 
bound. The jury found for the defendant. Upon a 
review of the decision, and after a very full and able 
discussion of the questions involved, the court held the 
direction at the trial to have been right. .But a new 
trial was granted upon the ground that they were not 
satisfied with the finding of the jury on the question 
of fact, as I understand it, in respect to the question 
of negligence. 

In Whitney v. Snyder, 2 Lans. 477, evidence had been 
refused, that the defendant was unable to read and 
that the note which he had in fact signed, was repre- 
sented to him to be an instrument of a different char- 
acter and was signed by him under such a belief. The 
court held that the evidence ought to have been re- 
ceived principally upon the grounds and authority of 
the case last cited, approving both branches of the rule 
as stated in that case, and adding that the case then in 
judgment was stronger for the defendant on the ques- 
tion of negligence, than was Foster v. McKinnon. This 
was clearly so, for in Whitney v. Snyder it appeared 
that the defendant could not read, and he was there- 
fore compelled to put confidence in some one as to the 
contents of any paper which he might be called upon 
to sign. Indeed, the same exception in respect to neg- 
ligence, is recognized as a necessary element in the 
decision at General Term in this case. The difficulty 
is that at the trial the judge rejected that qualification 
of the rule, and held that if the party did not intend 
to make a promissory note he could not be held bound 
even in favor of a bona fide holder for value. The prin- 
ciple involved is recognized, and in substance decided 
in Putnam v. Sullivan, 3 Mass. 45. In that case the de- 
fendants had left with a clerk some signatures on blank 
pieces of paper intended to be used as notes or indorse- 
ments, according to specific instructions. The clerk 
was induced by fraud to part with one of these blank 
signatures, and it was filled up as a note, leaving 
the signature to appear as that of a payee and en- 
dorsee. The action was by a holder in good faith, and 
the court giving judgment, by C. J. Parsons, said: 
“The counsel make a distinction between the cases 
where the indorser through fraudulent pretenses has 
been induced to indorse the note, he is called upon to 
pay, and where he never intended to indorse a note of 
that description, but a different note and for a differ- 
ent purpose. Perhaps there may be cases in which 
this distinction ought to prevail; as if a Chinaman had 
a note falsely and fraudulently read to him, and he in- 
dorsed it supposing it to be the note read to him. But 
we are satisfied that an indorser cannot avail himself 
of this distinction, but in cases where he is not charge- 
able with any laches or neglect, or misplaced confi- 
dence in others. Here one of two innocent parties 
must suffer. The loss has been occasioned by the mis- 
placed confidence of the indorsers in a clerk too young 
or too inexperienced to guard against the act of the 
promisors.”” Upon those grounds the indorsers were 
held liable. 

In Douglas y. Matting, 29 Iowa, 498; 4 Am. Rep. 288, 
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the judge says: “It is better that the defendant and 
others who so carelessly affix their names to papers, 
the contents of which are unknown to them, should 
suffer from the fraud their recklessness invites, than 
that the character of commercial paper should be im- 
paired, and the business of the country thus interfered 
with and unsettled.” 

In all these cases the real ground of decision is not 
that the party meant to make a promissory note, but 
that meaning to make an obligation in writing, and 
which was put in writing that it might of itself import 
both the fact and the form, and the measure of the 
obligation, he trusted another to fix that form and 
measure without exercising that supervision which 
was in his power, and by which perfect protection was 
possible. In such cases the rule is, that he is bound by 
the act of him who has been trusted, in favor of a 
holder in good faith. 

The judgment must be reversed and a new trial 
granted, costs to abide the event. 


All concur. 
——__—_—__ +> o —__— 
COMMISSION OF APPEALS ABSTRACT. 
ACTION. 


The complaint in this action alleged, in substance, 
that defendant falsely and fraudulently representing 
himself to have been authorized and employed by one 
C. to purchase certain goods of plaintiff, and forward 
them to C., who, on the receipt thereof, would im- 
mediately remit the price. Plaintiff, induced by 
these representations, delivered the goods to defend- 
ant to be so forwarded; defendant did not forward 
them, but unlawfully converted them to his own use, 
etc. On the trial the evidence showed that defendant 
was ©.’s agent, and purchased the goods as such, and 
that he sent the goods to C. It also appeared that C. 
remitted the pay for the goods to defendant, but that 
defendant did not pay it over to plaintiff. The com- 
plaint was dismissed. Plaintiff claimed that he was 
entitled to a verdict for the sum remitted, as for money 
had and received. Held, that the complaint was prop- 
erly dismissed ; if a recovery had been allowed it would 
change the action from one in tort to one on contract, 
which could not be tolerated. As to whether, if plain- 
tiff had brought his action distinctly for the money 
forwarded by C. to defendant, he could have recoy- 
ered, quere. Bernhard v. Seligman. Opinion by Earl, C. 


ADVERSE POSSESSION — BOUNDARY. 


This action was for trespass in entering upon plain- 
tiff's land and cutting thatch. Plaintiff's deed con- 
tained a description in substance as follows: That cer- 
tain piece of meadow land covered by water, lying in 
Flat pond (a natural pond), beginning at a certain 
marked cedar tree, running thence south eighty-three 
and one-third degrees, west four chains, through lands 
of one J., to a stake, thence north two chains and thir- 
teen links to a stake, thence north five and a half 
degrees east toatree. Held, that the deed could not 
be the basis of a constructive adverse possession under 
the statute (2 R. S. 294, Code, § 83), as against J. or his 
grantees, of land between the first-mentioned line and 
low-water mark in the pond, as the deed only pur- 
ported to convey land in the water, and so did not in- 
clude land above low-water mark, and as the descrip- 
tion of the said line was an admission that J. owned 
on both sides thereof and so it was no boundary; also, 
that the lines given inclosed no land and gave no claim 
of a title founded upon a written instrument. 





A boundary upon a natural pond or lake carries 
title not to its center but only to low-water mark. 
The rule as to an artificial pond is otherwise, a bound- 
ary thereon, generally in the absence of other control- 
ling facts, carries title to the center. 

The entry upon land once a year for over twenty 
years, and the cutting and removing of grass there- 
from by a party who has not inclosed or cultivated it, 
and where it is no part of a known farm or lot occupied 
by him, is not sufficient to confer a title by adverse 
possession. 

The rule that the proprietor of land bordering upon 
streams and waters, in which the tide ebbs and 
flows owns only to high-water mark, is not appli- 
cable to a case where by the cutting of a channel 
between a fresh water pond and some body of salt 
water, the water of the former becomes salt and the 
tide ebbs and flows therein. In such case the rights of 
the riparian owners are not affected by the change. 
Wheeler v. Spinola. Opinion by Earl, C. 


COMPANY — FRAUD — PARTNERS. 


This was an action brought by plaintiffs to havea 
certain agreement between them and certain of the 
defendants adjudged void; for an accounting to ascer- 
tain and adjust the interest of the parties in certain 
moneys paid under the agreements, and to compel 
said defendants to pay to them the ascertained 
amounts. Fourof the defendants owning and having 
interests in certain oil lands, which cost them $30,000, 
agreed to combine their interests and organize a com- 
pany, and transfer their interests to the company 
at a large price above the cost, and to divide the 
profits. To accomplish this a subscription paper 
was drawn, by which the subscribers agree to pay 
the sums subscribed by them for “the purchase of 
property,”’ specifying therein the lands above men- 
tioned at the sum of $125,000. Each one subscribed 
$5,000, and caused certain others to sign as decoy sub- 
scriptions for about half the amount to be subscribed. 
These subscriptions were not intended to be paid, and 
were not in fact paid, although they were marked paid. 
Plaintiffs induced by the fraudulent assurances of 
one of the originators of the scheme and of their 
agent, that the lands originally cost $125,000, and be- 
lieving that they became subscribers upon an equal 
footing with the others, subscribed also, and paid in 
their subscriptions, as did others, to the amount re- 
quired. The four associates received and divided the 
moneys so paid in. A company was thereupon organ- 
ized, the property transferred to it, and the stock taken 
in payment and divided among the subscribers, as well 
as those who had not as those who had paid, in propor- 
tion to their subscriptions. Plaintiffs subsequently 
made loans to the company, and, under executions 
issued upon judgments thereon, sold a portion of the 
lands. Held, that said four associates were each and 
all liable. 1st. Because they were guilty, under the 
circumstances, of a gross fraud upon every subscriber 
ignorant of the facts, by putting the subscription paper 
in circulation with their names upon it; 2d. The orig- 
inal purchase inured to the benefit of the bona fide sub- 
scribers, and in receiving and dividing the large profits 
a fraud was perpetrated upon them; 3d. The four 
associates might be regarded as partners in their ad- 
venture, and all were responsible for the false repre- 
sentations made by either or their agent; that plaintiffs 
could not, on account of such fraud, recover all the 
moneys paid by them, because they could not restore 
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said associates to the position they were in before the 
transfer to the company, but that the latter could be 
required to account for the profits made upon the lands 
thus fraudulently appropriated, and plaintiffs could 
recover their pro rata share thereof. 

As to whether said associates could be required to 
account for their own and the other unpaid subscrip- 
tions as if paid, also as to whether there should be a 
redistribution of the stock among the bona fide sub- 
scribers, queere. 

Also held, that the above facts being undisputed, a 
finding of the court at Special Term that the transac- 
tions were innocent and free from fraud was error of 
law. Getty et al. v. Devlin et al., ex’rs, etc. Opinion by 
Earl, C. 

LANDLORD AND TENANT. 


Untenable premises: Laws 1860, ch. 345.— This action 
was brought to recover one-half year’s rent of premi- 
ses leased to defendant by plaintiff for three years 
from May 1, 1866. The rent was paid to May 1, 1868, 
when defendant quit and surrendered possession of 
the premises, on the ground that they were untenable 
and unfit for occupancy. The lease contained no cove- 
nant to repair on the part of the landlord. The defense 
to the action is based upon the act in reference to the 
rights and liabilities of lessors and lessees (Laws of 1860, 
ch. 345), which relieves a tenant from the payment of 
rent for a building, which, without fault or negligence 
upon his part, shall have been destroyed or so injured 
by the elements or other cause as to be untenable. 
There was no proof given of any injury or damage to 
the premises, except such as arose from gradual wear 
and decay. Held, that the provisions of said act refer 
to a destruction or injury resulting from a sudden 
and unexpected action of the elements or other 
causes, and not to gradual deterioration and decay 
produced by the ordinary action of the elements; the 
common-law rule requiring the tenant to make ordi- 
nary repairs is not affected by it. Suydam et al. v. 
Jackson. Opinions by Earl and Reynolds, CC. 


MISTAKE — ESTOPPEL. 


This action was brought to recover a sum of money 
paid by mistake to defendant. It appeared that plain- 
tiffs being indebted to C, on account, made out a state- 
ment of the account, and paid the balance shown to be 
due to defendant, who was the assignee of C. They 
omitted, by mistake, to charge P. with $5,000 money 
loaned, and so overpaid defendant that amount, with 
interest. P’s assignment to defendant was to secure 
an indebtedness of his, for which the firm of W. G. & 
Co. were security. After the receipt of the money 
from plaintiffs, which was credited to P. by defendant, 
W. G. & Co. paid the balance of P.’s indebtedness and 
arelease was obtained by them. Held, that the doc- 
trine of estoppel did not apply, and plaintiffs were 
entitled to recover, that their negligence in making 
the mistake did not deprive them of their remedy, nor 
was the fact of the subsequent settlement and dis- 
charge of W. G. & Co. an answer to their claim, de- 
fendant having executed the discharge by mistake, 
could avoid the same and resort to W. G. & Co. for so 
much as it was compelled to pay plaintiffs herein. 
Lawrence et al. v. Am. Nat. Bank. Opinion by Earl, C. 


PARTY WALL. 


Agreement: covenants running with the land. —This 
action was brought to recover the value of a party 
wall. In July, 1861, V. and D. owned adjoining prem- 





ises in the city of Brooklyn. D. being about to erect 
a brick house upon his lot, entered into a written 
agreement with V. that the western wall of said build- 
ing should be a party wall, to be built one-half on each 
lot, and V. covenanted that whenever he, his heirs or 
assigns, should use said wall, he or they would pay D. 
or his assigns the value of the part soused. The build- 
ing was built, said agreement was recorded, and sub- 
sequently assigned to plaintiff. D. sold and conveyed 
his premises to other parties. The lot owned by V. 
passed by various mesne conveyances to defendant, 
who, in 1867, built upon it, using the party wall in 
question. The court, upon these facts, held that 
plaintiff was not entitled to recover, and directed that 
the complaint should be dismissed. Held, no error; 
that the right to compensation was personal to D., the 
builder, and did not pass by a grant of his land, nor 
did the agreement run with the land of V. the adjoin- 
ing owner, so as to bind his subsequent grantees; this 
is so even if one purchased of him with notice of 
the agreement. (Burlock v. Peck, 2 Duer, 90, ques- 
tioned.) 

The benefit of a covenant will pass with the land 
to which it is incident, but the burden or liability is 
confined to the original covenantor, unless a privity 
of estate between him and the covenantee exists, 
or is created at the time the covenant is made. Cole 
v. Hughes. Opinion by Earl, C. 


PRACTICE — EVIDENCE — FRAUD. 


The complaint in the action sets forth two counts 
for different frauds. Plaintiff gave evidence under 
both counts; but upon the close of his case, on motion 
of defendant, the complaint was dismissed as to the 
second count, on the ground that there was no proof 
to support it. Defendant gave no evidence in refer- 
ence thereto. Plaintiff’s counsel, in summing up, dis- 
cussed the evidence given under the second count, 
claiming it proved a contemporaneous fraud, and 
tended to show fraudulent intent in the transaction 
upon which the first count was founded. Defendant’s 
counsel objected, but his objection was overruled by the 
court. Defendant's counsel then offered to prove that 
there was no fraud in the second count, but the evidence 
was excluded. The court charged the jury, in sub- 
stance, that they had the right to take into consider- 
ation the evidence under the second count as to the 
question of intent under the first count. Held, 
error; that the court, having ruled that there was no 
evidence to prove the fraud charged in the second 
count, defendant had the legal right to confine the 
summing up to the evidence given under the first; that 
if the judge at that stage of the case came to the con- 
clusion that there was some evidence under the second 
count, defendant was entitled to introduce evidence 
to rebut it, and that not having permitted this to be 
done, the judge should have protected defendant's 
rights by a charge in conformity with his first ruling. 

In an action of fraud, when it is sought to corrob- 
orate the evidence of the fraud complained of by 
proof of a contemporaneous fraud, the evidence of the 
latter must be such as would be sufficient to warrant 
the submission of the case to the jury, were the action 
founded thereon. Meyer v.Cullen, adm’r, etc. Opinions 
by Earl and Reynolds, CC. 

PROMISSORY NOTE. 


Marriage as a consideration: lost note: husband and 
wife: action by wife against husband. — This is an action 
upon a promissory note for $5,000 given by defendant 
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to plaintiff, March 4, 1868, in consideration of marriage, 
which promise was fulfilled March 11, 1868. The answer 
denied the making and delivery of the note. On the 
trial, it appeared that the note was lost; the evi- 
dence tended strongly to show that defendant had 
obtained possession of it against plaintiff’s wish. 
When plaintiff rested, defendant’s counsel moved 
for a nonsuit, on the following grounds: Want of 
consideration; that the note was lost when the ac- 
tion was brought, and a bond of indemnity should have 
been offered, given or tendered; that plaintiff, being 
defendant's wife, could not maintain this action. The 
motion for a nonsuit was denied, and defendant’s coun- 
sel excepted. Held, no error; that the consideration for 
the note was good, and it was valid under the statute of 
frauds (2 R. 8S. 135, § 2); that a bond of indemnity was 
only necessary in case the note was negotiable (2 R. 8. 
406, 88 75, 76), and there being no evidence that it was, 
its negotiability will not be presumed, at least, in a 
case like the present, where it appears that the maker 
got possession of it without the consent of the 
payee. The note was valid in plaintiff’s hands after 
marriage (Laws of 1859, chap. 475, § 3), and defendant’s 
objection, that she could not bring the action in the 
form adopted, was in the nature of a dilatory plea, 
which, to be available, should have been strictly 
pleaded. 

It was immaterial whether the form of the action 
was at law or in equity if the facts stated entitled plain- 
tiff to the relief demanded, it was the duty of the court 
to grant it without regard to the name to be given to 
the action. 

It seems, that under the present policy of this State, 
the wife can sue the husband to enforce any right af- 
fecting her separate property in any form of action 
the same as if the latter were astranger. Wright v. 
Wright. Opinion by Reynolds, C. 

PROMISSORY NOTE — FORGERY — EVIDENCE. 

This action was brought to recover the amount of 
a promissory note purporting to have been executed 
by the defendants, who were father and son, as joint 
makers, the note was given in the son’s business; he 
makes no defense, but the father defends on the ground 
that his signature to the note is a forgery. Evidence 
was given tending to show that the father had recog- 
nized his liability upon other similar notes, which he 
had not signed, after he knew that the signature 
was not his handwriting. There was also evidence 
given to show that the signature was in fact made 
by the son. Held, that the evidence was properly 
received, as it tended to show that the son was 
authorized so to sign the father’s name. It is not 
competent in such a case to receive evidence that 
the father assisted the son in starting business by 
loaning him money, and procuring money for him 
upon his (the father’s) indorsements, and took security 
by chattel mortgage for such loans and indorsements, 
as such recommendations in no way tend to showa 
grant of authority to sign notes in the name of the one 
giving them. Where the signature of a party is ques- 
tioned, one who has seen him write his name once, or 
who has held his note, which was acknowledged and 
conceded to be genuine, is a competent witness as to 
the genuineness of the signature. Hammond v. Varian, 
Impleaded, etc. Opinion by Lott, Ch. C. 


STOCK — SUBSCRIPTION —STATUTE OF LIMITATIONS. 


This action was brought by plaintiff as receiver of E., 
to compel the issuing of its certificate by defendant, 





for twenty shares ($2,000) of its stock, subscribed for 
by E. He paid thereon $1,000; five calls for install- 
ments of $200 eachf{he did not pay. Defendant brought 
an action against him therefor. E. interposed the de- 
fense of the statute of limitations, which was held 
good as to four of the installments, but judgment was 
rendered against him for the last which he paid. Held, 
that said judgment did not establish that the whole 
subscription had been paid or extinguished. E.’s obliga- 
tion to pay the whole was established by it, but he was 
relieved from the payment of $800, because defendant 
had not attempted to enforce the payment thereof in 
season, and as the payment of the whole subscription 
was a pre-requisite to a right to the certificate, plaintiff 
was not entitled to recover. 

Also held, that as no tender of the $800 unpaid had 
been made, but, on the contrary, plaintiff refused to 
pay the same, he was not entitled to a certificate for 
the amount of stock (twelve shares) paid for. 

As to whether the relief sought for could be granted 
even if proper, upon appeal from an order granting a 
new trial, where no error had been committed in the 
granting of the new trial, and in view of the peremp- 
tory mandate of the statute (Code, § 11, sub. 2), requir- 
ing a judgment absolute against appellant upon affirm- 
ance, quere. 

The statute of limitations is merely a statutory bar 
to a recovery, and acts only upon the remedy, and does 
not impair the obligations of a contract, or pay a debt, 
or produce a presumption of payment. It is nota 
weapon of offense, but a shield, and is ineffectual 
where a party seeks affirmative relief, based upon alle- 
gations of payments, in such case payment in fact 
must be shown notwithstanding the right of the other 
party to recover is barred by the statute. John- 
son, Rec., etc., v. Susg. R. R. Co. Opinions by Lott, Ch. 
C., and Reynolds, C. 


————-— <> e ————_ 


LIST OF FIRST ONE HUNDRED CAUSES UPON 
THE SECOND CALENDAR FOR 1873 OF THE 
COURT OF APPEALS. 


The court will meet in this city on Monday, the 25th 
instant, for the hearing of arguments. The first eigbt 
causes will be the day calendar for that day. 


PREFERRED CALENDAR— CLASS NO. 1, 
. Wenzler v. The People of the State of New York. 
2. Copperman v. The People of the State of New 
York. 
8. Mitchell v. The People of the State of New York. 
PREFERRED CALENDAR — CLASS NO. 2. 
4. Belding v. Leichardt and others. 
PREFERRED CALENDAR — CLASS NO. 3. 


5. Hill and another, administratrix, etc., v. Heer- 
mans. 
6. Allen, administratrix, etc., v. Ward. 
7. Taylor and others, executors, etc., v. Dodd and 
others. 
8. Marvin, executor, etc., v. Newman. 
9. Jewell, administratrix, etc., and another, v. Van 
Steenburgh and others. 
10. Stilwell, executor, etc., v. Carpenter and others. 
11. Reynolds, administrator, etc., v. The New York 
Central and Hudson River Railroad Company. 
12. Lockrow, executrix, etc., v. Horgan. 
13. Swords, administratrix, v. Edgar and others. 
14. Champlin, executor, etc., v. Champlin and others. 
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15. Sprong, administratrix, etc.,v. The Boston and 
Albany Railroad Company. 

16. Rose, administratrix, etc., v. The Boston and Al- 
bany Railroad Company. 

17. Leach, administrator, etc., v. Leach. 

18. Metz, administratrix, etc.,v. The Buffalo, Corry 
and Pittsburgh Railroad Company. 

19. McEntee and another v. Harrison and others, 
executors, eto. 

20. Jackson, executor, etc., and others, v. The New 
York Central Railroad Company. 

21. Leonard and another, executors, etc., v. Bell and 
others. 

22. Knapp, administrator, etc., v. Harkness. 

28. Smith, administrator, ete., v. Britton. 

{ 24. Jenks v. Robertson, administratrix, etc. 

25. Prendergast, administrator, etc., v. The New 
York Central and Hudson River Railroad Com- 
pany. 

26. Murray and another, executors, etc., v. Wood and 
others. 

27. Ives, administratrix, etc., v. The Memphis, El 
Paso and Pacific Railroad Company. 

28. O’Gara, administratrix, etc., v. Clearken and 
others. 

PREFERRED CALENDAR — CLASS NO. 4. 

29. The People of the State of New York v. Fields. 

80. The People ex rel. The Bank of Montreal and 
others v. The Commissioners of Taxes and As- 
sessments in the City and County of New York. 

31. The People ex rel. Paton, appellant, v. The Com- 
missioners of Taxes and Assessments in the City 
and County of New York. 

82. The People of the State of New York and Edward 
Hagan v. Morgan. 

33. The People ex rel. The Pacific Mail Steamship Com- 
pany v. The Commissioners of Taxes and Assess- 
ments of the City and County of New York. 

34. Sweeney v. The Mayor, Aldermen and Common- 
alty of the City of New York. 


PREFERRED CALENDAR — CLASS NO. 5. 

Brown v. The Keeney Settlement Cheese Manu- 
facturing Association. 

The Board of Commissioners of Pilots v. Spofford 
and others. 

Gurney and others v. The Atlantic and Great 
Western Railway Company. 

Brink and another (Nos. 1, 2, 3 and 4) v. The Ger- 
mania Fire Insurance Company. 

Hanover Fire Insurance Company v. Tomlinson. 

Foster v. Newbrough. 

Wade v. Kalbfieisch, executor, etc. 

Getty and others v. Spaulding and another, execu- 
tors, eto. 

43. Crofut and others v. Brandt. 

44. Coverhill v. Suydam and others. 

45. Gambling and another v. Haight and others. 

46. Crane v. Stiger and others. 


GENERAL CALENDAR. 


47. Sands, receiver, etc., v. Graves, impleaded, etc. 
48. Sanford v. Sanford. 

49. Patterson v. Bloomer. 

50. Witty v. Matthews. 

51. Queen v. The Second Avenue Railroad Company. 
52. Stitt and others v. Little and another. 

53. Holmes and another v. Hubbard and another. 

64. Jacobs v. O'Brien, sheriff, eto. 
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55. Prindle v. Beveridge. 

56. Hubbell and another, trustees, etc., v. Lerch. 

57. Shehan v. Edgar, Jr., and another. 

58. Hope v. Smith and another. 

59. The Morris Run Coal Company v. The Salt Com- 

pany of Onondaga. 

60. Sparks v. Neff. 

61. Hunt v. Church and another, executors, etc. 

62. Caswell, Jr., and others v. Davis. 

63. Lee v. The New York Central and Hudson River 

Railroad Company. 
64. Walbridge and another v. The Ocean National 
Bank of the City of New York. 

65. Southworth v. Bennett. 

66. The Third National Bank of Buffalo v. Bruce and 

another. 

67. Masterson v. The Village of Mount Vernon. 

68. McKechnie and another v. Ward. 

69. Taylor v. Guest. 

70. Smith v. The New York and Oswego Midland 

Railroad Company. 

71. The Town of Guilford v. Cooley. 

72. Morey v. Webb and others. 

73. Allis v. Wheeler, Jr., and others. 

74. Bicknell v. The Lancaster City and County Fire 

Insurance Company. 

75. Tiffany and others v. Purdy and others. 

76. Carnes v. Platt and another. 

77. Hall and another v. The President and Directors 

of the Insurance Company of North America. 

78. The National Life Insurance Company of the 

United States of America v. Jones and others. 

. The People ex rel. Churchman v. The Board of 
Trustees of the New York State Institution for 
the Blind. 

Harris v. The Panama Railroad Company. 

Wheeler v. Clark. 

Graves v. Wait. 

Smith v. Hart. 

Crist v. The Erie Railway Company. 

Ayres and others v. Lawrence and others. 

The Buffalo and Hamburgh Turnpike Company v, 
The City of Buffalo. 

Mayo v. Shuttleworth. 

The Trustees of the Town of Brookhaven and 
another v. Strong. 

. The Dutchess and Columbia Railroad Company v. 
Mabbett. 

Bradley, supervisor, etc., v. Ward and others. 

. Greenfield, supervisor, etc., v. Ward and others. 

The Delaware, Lackawana and Western Railroad 
Company v. Bowns and others. 

Tyng v. The Commercial Warehouse Company of 
New York. 

Rickets and another v. The Baltimore and Ohio 
Railroad Company. 

Wilson v. Rocke and others. 

Leggett and another v. Hyde. 

. The City of Ogdensburg v. Lovejoy. 

Judson and another v. Easton and another. 

. O’Brien v. Quinn and others. 

. Parker and another v. The Arctic Fire Insurance 

Company of New York. 

Hon. James W. Husted, late speaker of the assembly, 
has become a member of the law firm of Matthews & 
Foley, New York city. Hon. Smith M. Weed, late 
member of the assembly from Clinton county, is also 
associated with the firm, as counsel. 
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LAW SCHOOL COMMENCEMENTS. 


Tue ALBANY LAW SCHOOL. 


The annual Commencement of the Albany Law 
School took place on Wednesday evening of last week, 
at Tweddle Hall, before a large audience. Mr. Hamil- 
ton Mayo, of Westminster, Mass., a member of the 
graduating class, delivered an oration on “‘The Con- 
servative Force of the Bar.’’ Mr. George H. Stevens, 
of Albany, delivered an oration on ‘‘The Right in the 
Law and in Practice.’’ The closing oration was de- 
livered by Mr. M. J. Leaming of Missouri. The Hon. 
Wm. W. Campbell, formerly a judge of the supreme 
court of this State, delivered the address to the gradu- 
ating class, which we publish in full in another column. 

The Rev. E. N. Potter, of Union University (a de- 
partment of which the Albany Law School is), then 
conferred the degree of Bachelor of Law upon the fol- 
lowing graduates: Charles W. Brown, Silas W. Mason, 
George H. Fitts, Frederick H. Adams, Melvin E. 
Barker, Newton H. Barnard, Edmund M. Bartlett, 
Wm. O. Bashore, Danforth Becker, Edwin A. Bedell, 
Samuel F. Belknap, Horace L. Bennet, Harrison Bost- 
wick, John F. Bradner, Clarence F. Briggs, John J. 
Brinkerhoff, Charles W. Brown, Howe Call, Robert J. 
Carter, Stephen Chapman, Augustus G. Cobb, Mark 
Cohn, Noyes 8. Collins, Carroll Cook, William C. Cox, 
Herbert T. Downing, Eber T. Dunning, William H. 
Farnesworth, Sylvester Finch, George H. Fitts, Arthur 
A. Foote, Henry W. Foote, Day L. Ford, Charles I. 
Forsyth, Jasper C. Gates, William M. Gibson, Frank 
Elliot Glover, E. P. Gould, John Gutman, George 
Walter Hael, John L. Harquell, William Clayton Haus, 
Willis G. Hay, Nelson G. Hickok, Samuel J. Hinds, 
Lafayette Hunter, Eli Hoch, Frederick D. Kilburn, 
John A. Kruse, Freeman P. Lane, Mack J. Leaming, 
Abraham D. Lent, Frank H. Levering, J. Harvey 
Lyboult, George P. Lynd, Jr., John A. McAllen, 
Philander J. Mallory, Silas W. Mason, Hamilton Mayo, 
Caryl C. Merriam, James M. Morgan, Edward J. 
Munroe, John G. Newkirk, George Olmstead, Daniel 
H. Paddock, De Merville Page, John F. Quinn, 
Timothy C. Quinn, Byron A. Ransom, Fay P. Rath- 
bun, Frederick H. Remington, Holmes E. Sadler, 
Edwin K. Safford, Llewellyn D. Seward, Eugene W. 
Simrell, Chas. J. Stevens, George H. Stevens, Henry 
A. Strong, Charles Smith, Frank L. Smith, Oliver 
Teall, Howard Thornton, George Tunicliffe, Henry J. 
Vandenburgh, Frederick S. Wait, Leslie C. Wead, 
Joseph H. Willard, William Charles Windsor, Joseph 
H. Winkler, Frank Wood, George H. Woods, Earl M. 
Woodward, Thomas D. Woolverton. 


THE UNIVERSITY OF NEW YORK. 


The twenty-fifth annual Commencement exercises of 
the law department of the university of the city of 
New York were held at Association hall on Wednesday 
evening of last week. Howard Crosby, D.D., chancel- 
lor of the university, presided. The exercises were 
opened with prayer by the chancellor, after which A. 
B. Cruickshank read an essay entitled ‘‘A Point in 
Favor of Codification ;”’ C. W. Kimball gave “A Point 
Against Codification,” and G. H. Fletcher followed 
with an essay on the ‘“ Laxity of the Divorce Law.” 
The report of the executive committee of the alumni 
acknowledged the receipt by the law department of a 
very complete library of English and American law 
reports, presented by John Taylor Johnson. It also 
referred in terms of praise to the recent efforts toward 
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a purification of the bench and bar. The reports of the 
committees on the various prize examinations awarded 
the prize of $250 for the best essay to A. B. Cruick- 
shank; the prize of $150 for the best written examin- 
ation to Jacob Moeser, and the prize of $100 for the 
best oral examination to George Clark Coffin. The 
prizes were then given by the chancellor, who there- 
upon conferred the degree of bachelor of laws on the 
following members of the graduating class: N. Augus- 
tus Betts, James C. Bergen, Henry H. Bowne, James 
P. Crane, Alfred Byron Cruickshank, George Clark 
Coffin, John Matthew Coman, Clinton De Witt, George 
Harley Fletcher, James Finley, Francis Mankin Jencks, 
Charles Warren Kimball, James Brown Kissick, Jacob 
Moeser, James Thomas Montgomery, Charles Lex Phil- 
lips, Walter Rosenbaum, Robert H. Racey, Theodore 
Edwin Tomlinson, Henry Thompson, George Washing- 
ton Thatcher, David Samuel Veitch. Theodore E. 
Tomlinson delivered the class oration and valedictory 
address, and was followed by William R. Martin, who 
made an address to the graduating class. 


4+ 
oo 


BOOK NOTICE. 


4 Treaties On the Lewed Biteel Musbante, Even Notes, 

Bank Notes and Checks; by the Right Honorable Sir John 
Barnard Byles, late one of the Judges of H 
Court of Common Pleas. Sixth American from the 
eleventh London Edition, with Notes from the fifth 
American Edition by Maurice Barnard Byles, -, of 
the Inner Temple, Barrister-at-Law: with additional 
Notes, illustrating the Law and Practice in the United 
States, by Hon. George Sharswood. Philadelphia: T. & 
J. W. Johnson & Co. 1874. 

This edition of one of the best—if not the best — 
treatises on the law of Bills of Exchange and Prom- 
issory Notes comes at a very opportune time, and de- 
serves a hearty welcome from the profession. An 
American work on this subject, that shall meet fully 
and satisfactorily the needs of the profession, has yet 
to be written. Although the subject is one of the 
most important in the law, and one which affords an 
excellent field for legal authorship, and, although some 
of our ablest writers on other subjects have prepared 
works on this, we are still without a treatise on the sub- 
ject that deserves to be ranked among the best class of 
law books. 

Mr. Byles’ work has won its way to the confidence 
of the profession, both in England and in this coun- 
try, as is evident from the fact that in the former 
country eleven editions have been issued, and six in 
this country —a degree of success seldom attained by 
law books. ; 

The American Editor, Judge Sharswood, thus speaks 
of his own part in this edition: ‘Much care has 
been bestowed upon the Editorial department. The 
cases on the subject are so numerous in the American 
courts, that the difficulty has been to avoid incumber- 
ing the work with crowded references. The editor’s 
effort has been to select and arrange the more import- 
ant decisions, illustrative of the principles of the text, 
avoiding, except in a few instances, in which it seemed 
important, for the sake of the student, any discussion 
of the grounds of the cases. In this respect, the char- 
acter of the notes has been made, as far as the ability 
of the editor permitted, to conform to that of the text, 
which is remarkable for its succinctness, and for its 
judicious selection of leading points and cases.” 

It is not necessary for us to say that Judge Shars- 
wood has performed his editorial duties carefully and 
ably. His reputation as a jurist and legal writer are a 
sufficient guaranty for that. Some of the notes are 
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models in their way, presenting in a brief space, yet 
clearly, a very accurate and satisfactory compendium 
of the law. 

We are surprised, however, that the learned editor 
makes no reference (at least so far as we can find —no 
table of American cases cited being given), to the 
numerous recent decisions in this country on the im- 
portant question as to the liability, to an innocent 
holder, of one who has been induced to sign his name 
to a bill or note by a fraudulent misrepresentation of 
the nature of the instrument. 


_—— 


BAR ASSOCIATION. 

The regular mouthly meeting of the Bar Association 
of New York was held on the 12th inst., at the rooms 
of the association, No. 20 West Twenty-seventh street, 
Mr. Charles N. Sandford in the chair. The treasurer 
reported that the sum to the credit of the general fund 
was $12,705.07, and to the credit of the library fund 
$824.60, making a total of $13,579.60. The following 
were elected members of the association: Thomas H. 
Hartwell, Edward H. Schell, Charles A. Hamilton 
and Manning C. Wells. Mr. Henry Nicoll offered the 
following resolution, which was adopted : 

Resolved, That the standing committee on the 
amendments to the laws be and they are hereby 
directed to report to this association, at its next stated 
meeting, what action shall be taken by this association 
in relation to the amendments to the constitution of 
this State, which are to be voted upon by the people 
at the next general election. 

Mr. Nicoll, on behalf of a number of the members of 
the association, presented to the association an elegant 
medalion likeness of the president, Mr. William M. 
Evarts, which was hung in the parlor. 


—_—____. 


CORRESPONDENCE. 
BINGHAMTON, N. Y., May 16, 1874. 
Editor of Albany Law Journal: 

Srr: In your issue of April 25th (A. L. J., vol. 9, No. 
17, p. 267) you refer to the recent case of Gelty v. 
Binsse, 49 N. Y. 385, and after giving the gist of the 
decision, to wit: ‘“‘ That the estate of a surety on a joint 
obligation is discharged from it by his death,” you add, 
“This, however, must be understood as applying only 
as between sureties and obligees. A surviving surety 
having paid the obligation may enforce contribution 
against the liens of the deceased surety.” 

I have expended considerable time to obtain authori- 
ties on the point covered by, or at least similar to, 
that embraced in the quoted passage. Does the writer 
of the article only express an opinion, or has he some 
authority? If the latter, will he give it and kindly 


oblige me? 
Yours truly, 


EDWARD K. CLARK. 
{Our correspondent will find the point expressly de- 
cided in Bradley v. Burwell, 3 Denio.—Ep. A. L. J.] 





The house committee on expenditures in the depart- 
ment of justice, which has been investigating the 
expenses of the United States courts in the western 
district of Arkansas, has concluded its labors. The 
committee will probably report, recommending the 
consolidation of the western and eastern districts. 
This meets with the approbation of the attorney- 
general. 





LEGAL NEWS. 

Of the present congress, 199 are lawyers and 41 are 
judges of various kinds, including three chief justices. 

The president has nominated James B. Bedford to 
be associate justice of the Supreme Court of Colorado 
Territory. 

Attorney-general Young, of Arkansas, has resigned, 
and Major J. L. Witherspoon has been appointed to fill 
the vacancy. 

Ex-judge Hoar announces his intention of resuming 
the practice of the law at the end of the present ses- 
sion of congress. 

The joint congressional committee on library have 
authorized the purchase, at $1,000, of the bust of the 
late Chief Justice Chase, now in the possession of the 
wife of Senator Sprague. If Mrs. Sprague declines to 
sell it, a duplicate is to be ordered from the artist. 

The library of the Yale law shoool has been recently 
enriched by the addition of a very large and valuable 
collection of congressional documents and State papers 
belonging formerly to S. R. Betts, for many years 
judge of the United States district court, New York, 
and placed on the shelves of the law library by the 
kindness of Hon. F. Y. Betts, of New Haven. 





———_ - > 
GENERAL STATUTES OF THE STATE OF 
NEW YORK, 
PASSED AT THE 97TH SESSION, 1874. 
Cuap. 331. 


Aw Act to amend an act entitled ‘An act to amend 
an act entitled ‘ An act to provide for the incorpora- 
tion of fire insurance companies,’ passed June 
twenty-fifth, eighteen hundred and _ fifty-three,” 

bien 9 April nineteenth, eighteen hundred and 


cixty-two. 
PASSED May 6, 1874. 


The People of the State of New York, represented in 
Senate and Assembly, do enaci as follows: 


Srectron 1. The twenty-third section of the act en- 
titled ‘‘ An act to provide for the incorporation of fire 
insurance companies,’’ passed June twenty-fifth, 
eighteen hundred and fifty-three, as amended by an 
act entitled ‘‘ An act to amend an act entitled ‘ An act 
to provide for the incorporation of fire insurance com- 
panies,’’’ passed April nineteenth, eighteen hundred 
and sixty-two, is hereby amended by adding at the 
end of said section twenty-three, the following: 

Any insurance company incorporated by or organ- 
ized under the laws of the Dominion of Canada, for 
the transaction of the business of fire and inland navi- 
gation insurance, may deposit with the Superintend- 
ent of the Insurance Department, for the benefit and 
security of policy-holders residing in the United 
States, a sum not less than two hundred thousand dol- 
lars, in stocks or bonds of the Dominion of Canada, 
or in stocks or bonds of the United States or of the 
State of New York. If any securities, other than 
those above named, are offered as a deposit, they may 
be accepted at such valuation and on such conditions 
as the Superintendent of the Insurance Department 
may direct; and if the market value of any of the 
securities which have been deposited by any company 
shall decline below that at which they were deposited, 
the Superintendent of the Insurance Department may 
call upon the company to make a further deposit, so 
that the market value of all the securities deposited 
by any company shall be equal to the amount which it 
is required to deposit. But such company shall, in all 
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other respects, be subject to and comply with all the 

provisions of existing laws of this State relative to in- 

surance companies incorporated by or organized under 

any foreign government transacting the business of 

fire and inland navigation insurance within this State. 
§ 2. This act shall take effect immediately. 


Cuar. | 324. 


Aw Act relative to moneyed corporations, other than 
banks, institutions for savings, and insurance com- 


panies. 
PASSED May 5, 1874. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SEcTION 1. Every trust, loan, mortgage, security, 
guaranty or indemnity company or association, and 
every corporation or association having the power and 
receiving money on deposit, existing or incorporated 
under any law of this State, or corporation or associa- 
tion not incorporated under the laws of this State, 
which receive deposits of money, or assume obligations 
in this State (other than banks, institutions for savings 
and insurance companies), shall semi-annually make a 
full report in writing of the affairs and condition of 
such corporation, at the close of business, on the last 
business day of June and December in each year, to 
the Superintendent of the Banking Department, veri- 
fied by oath, in such form and by such officers of the 
said corporation as the said Superintendent may desig- 
nate, which report shall be in place of any report which 
any such corporation may now be required to make to 
the Supreme Court, the Comptroller, or otherwise. 
Every such report shall be made within twenty days 
after the day to which it relates, and shall be in such 
form, and contain such statements, returns and in- 
formation, as to the affairs, business condition and re- 
sources of such corporation, as the said Superintendent 
may from time to time prescribe or require. And the 
said Superintendent may, if he be of opinion that it is 
desirable, require that a like report, either wholly or 
in part, as to the particulars aforesaid, be made to him 
at any time, by any such corporation aforesaid, within 
such period as he may designate. 

§ 2. The said Superintendent may at any time, if he 
deem it to be expedient, cause any such statement, or 
any statement or report which may be made to him 
under the provisions of this act, or any part or any ab- 
stract lhereof, to be published in the State paper for at 
least three times, the expense of which shall be paid 
by the corporation to whose affairs such report may 
relate. 

§ 3. It shall be the duty of the said Superintendent, 
yearly, either personally or by some competent person 
or persons, to be appointed by him, to visit and exam- 
ine every corporation required by this act to report as 
aforesaid. The said Superintendent and every such 
examiner shall have power to administer an oath to 
any person whose testimony may be required on any 
such examination, and to compel the appearance and 
attendance of any such person for the purpose of such 
examination, by summons, subpoena or attachment, in 
the manner now authorized in respect to the attend- 
ance of persons as witnesses in the courts of record of 
this State; and all books and papers which it may be 
deemed necessary to examine by the Superintendent 
or the examiner or examiners so appointed shall be 
produced, and their production may be compelled in 
the like manner. The expense of every such examina- 
tion shall be paid by the corporation examined to such 
amount as the Superintendent shall determine. When- 





ever such examination shall be made by the Superin- 
tendent personally, or by one or more of the regular 
clerks in his department, no charge shall be made on 
such examination but for necessary traveling and other 
actual expenses. 

§ 4. On every such examination inquiry shall be made 
as to the condition and resources of the corporation 
generally, the mode of conducting and managing its 
affairs, the action of its directors or trustees, the 
investment of its funds, the safety and prudence of its 
management, the security offered to those by whom its 
engagements are held, and whether the requirements 
of its charter and of law have been complied with in 
the administration of its affairs. 

§5. If it shall appear to the said Superintendent, 
from any examination made by him, or from the 
report of any examination made to him, that any cor- 
poration has committed a violation of its charter or of 
law, or is conducting business in an unsafe or unau- 
thorized manner, he shall, by an order under his hand 
and seal of office, addressed to such corporation, direct 
the discontinuance of such illegal or unsafe practices, 
and conformity with the requirements of its charter 
and of law, and with safety and security in its transac- 
tions; and whenever any corporation shall refuse or 
neglect to make such report as is hereinbefore required, 
or to comply with any such order as aforesaid ; or when- 
ever it shall appear to the Superintendent that it is 
unsafe or inexpedient for any corporation to continue 
to transact business, he shall communicate the facts to 
the Attorney-General, who shall thereupon be author- 
ized to institute such proceedings against any such 
corporation as are now or may hereafter be provided 
for by law in the case of insolvent corporations, or 
such other proceedings as the nature of the case may 
require. 

§ 6. Every corporation, whether chartered by this 
State, or any other State or country, engaged in re- 
ceiving deposits of money in trust in this State, and 
required to make a report as to its affairs under this 
act, in case it shall not have already done so, shall, 
within six months from the passage of this act, and 
from time to time thereafter, if need be, transfer and 
assign to the said Superintendent registered public 
stocks of the United States, or of the State of New 
York, or of any incorporated city of this State author- 
ized by the legislature, to the amount in value (and to 
be at all times so maintained by said corporation) of 
ten per cent on the paid-up capital stock of said corpo- 
ration, now or at any time hereafter, but not less in 
any case than fifty thousand dollars, which stocks must 
be registered in the name of the said Superintendent 
officially, as held in trust under and pursuant to this 
act, and the same shall be held by the said Superintend- 
ent in trust, as security for the depositors with, and 
creditors of, said corporation, and subject to sale and 
transfer, and to the disposal of the proceeds by the 
said Superintendent only, on the order of any court of 
competent jurisdiction, and until the order of such 
court authorizing such sale, or transfer, or otherwise, 
to the contrary, the said Superintendent shall pay over 
to such corporation the interest which may be received 
on the said securities, or he may authorize the said 
corporation to collect and receive the same for its own 
benefit. Should any company at any time have de- 
posited with the Superintendent more than the amount 
hereby required, such excess may be refunded. With 
the approval of the Superintendent such deposit may 
be made by any company either wholly or in part in 
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bonds and mortgages satisfactory to the said Superin- 
tendent, on improved unincumbered productive real 
estate in this State, worth at least twice the amount 
loaned thereon; and all the provisions of this section 
shall apply to such deposit. 

§7. In case any corporation doing business in this 
State, not chartered under the authority of this State, 
shall refuse or neglect to make the deposit with the 
said Superintendent, hereinbefore required, the fact 
shall be reported by the said Superintendent to the 
Attorney-General, who shall thereupon without delay 
take such proceedings as may be necessary to enjoin 
and restrain such corporation from transacting any 
business in this State, and the court to which such 
application shall be made shall be authorized to make 
such order or decree, and to issue such process in the 
premises to enforce compliance by such corporation 
with the provisions of this statute, or to restrain the 
transaction of business by such corporation in this 
State, as it may deem proper. 

§ 9. Every corporation, subject to the provisions of 
this act, shall be assessed by the said Superintendent 
to pay its proper proportion of the expense of conduct- 
ing the business of the banking department, as pro- 
vided for by the seventh section of the act entitled 
“An act to organize the bank department,’’ passed 
April twelfth, eighteen hundred and fifty-one, and 
shall be considered in all respects as embraced within 
the provisions of the said section. 

§ 8. The amount of money which any such corpora- 
tion shall have on deposit or loan at any time shall not 
exceed ten times the amount of its paid-up capital and 
surplus, and its outstanding loans shall not at any time 
exceed said amount; but any such corporation author- 
ized to receive court deposits may at any time receive 
on deposit and loan out any money which may be 
deposited with it by any of the courts of this State, 
including the surrogates’ courts, notwithstanding such 
limitation. 

§ 10. This act shall take effect immediately. 


Cuap. 340. 


Aw Act to punish persons personating members of 
police in the several cities of the State. 


PassED May 6, 1874; three-fifths being present. 

The P. of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Sxecrrion 1. Any person other than the members of 
the police department of any city in this State, who, 
with fraudulent design upon persons or property, 
shall, at any time, have, use, wear or display the uni- 
form, or any part thereof, or any of the emblems, 
signs, signals or devices adopted and used by any such 
police department or force, or falsely represent him- 
self as being such a member, shall be deemed guilty of 
a misdemeanor, and shall be punished by a fine of not 
less than two hundred and fifty dollars, or by impris- 
onment for a term not exceeding six months. 

§2. This act shall take effect immediately. 


Omar. 351. 

An Act to amend chapter three hundred and twelve 
of the laws of eighteen hundred and fifty-nine, 
entitled ‘‘ An act to equalize the State tax among the 
several counties in this State,” and to amend chap- 
ter three hundred and twenty-seven of the laws of 
eighteen hundred and seventy-three amendatory 
thereof. 

PassED May 7, 1874; three-fifths being present. 


The P the State of New York, represented in 
Pe etn gn ig mph as follows: 





Section 1. Section fifteen of chapter three hundred 


and twelve of the laws of eighteen hundred and fifty- 
nine, entitled ‘‘ An act to equalize the State tax among 
the several counties in the State,’’ being a section 
added to said act by chapter three hundred and 
twenty-seven of the laws of eighteen hundred and sev- 
enty-three, is hereby amended so as to read as follows: 

§ 15. Whenever any appeal so made shall not be sus- 
tained, the costs and expenses arising therefrom and 
connected therewith shall be a charge upon the town, 
city or ward so appealing, which shall be audited by 
the board of supervisors, and levied upon the taxable 
property of said town, city or ward; and whenever 
any appeal so made shall be sustained, the Comp- 
troller shall certify the reasonable costs and expenses 
arising therefrom and connected therewith on the part 
of the appellant, and such amount shall be audited by 
the board of supervisors, and levied upon and collected 
from the towns and cities of the county other than 
those by which the determination of the appeal are 
accredited, by means of an excess of valuation. 

§ 2. This amendment shall apply to all appeals under 
the act aforesaid that have been decided by the Comp- 
troller since said chapter three hundred and twenty- 
seven of the laws of eighteen hundred and seventy- 
three took effect, and the amount of costs and ex- 
penses that shall be certified under this amendment 
shall be audited and levied by the board of super- 
visors at the next annual meeting thereof after such 
costs and expenses shall be so certified. 

§ 3. Section nine of said act is hereby amended so as 
to read as follows: 

§9. The amount of State tax which each county is 
to pay, so fixed and stated by the Comptroller as afore- 
said, shall be assessed by the supervisors or other offi- 
cers authorized to make the assessment of State taxes 
in the tax roll fer the calendar year, ia and for which 
the same shall have been ascertained and stated by the 
Comptroller as aforesaid, and shall be included in 
and collected by the annual collection of taxes in the 
several counties in the manner prescribed by law; and 
if the board of supervisors or other officers authorized 
to make such assessment shall neglect or refuse to in- 
clude and assess such tax, or any part thereof, in said 
assessment roll, then the Comptroller of the State may 
immediately proceed by mandamus before any court 
having jurisdiction to compel the board of supervisors 
or other officers required to make such assessment to 
do the same or make a new assessment for the same, 
which shall be collected as provided for the collection 
of other taxes. 

§ 4. Section ten of said chapter three hundred and 
twelve of the laws of eighteen hundred and fifty-nine 
is hereby amended so as to read as follows: 

§ 10. The said State Assessors shall receive an annual 
salary of two thousand five hundred dollars each, and 
not to exceed five hundred dollars each for other ex- 
— while engaged in the discharge of their official 

§ 5. All appeals that shall be hereafter brought under 
the provisions of the acts hereby amended shall be to 
the Btate Assessors instead of the Comptroller, and as 
to such and all appeals pending under said act upon 
the hearing of which the Comptroller has not entered, 
the State Assessors are vested with and shall exercise 
all the powers, and discharge all the duties, that by 
said act and the amendments thereof are vested in or 


imposed upon the Comptroller, in lieu of said Comp- 
troller, and when any appeal shall hereafter be brought, 
a notice of such Lays shall be served on the State 
Assessors by filing the same in the office of the Secre- 
tary of State within the same time that it is now re- 
quired to be filed with the county clerk. 

§ 6. This act shall take effect immediately. 
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INSANITY. 


The recent trial of the murderer Waltz, at Catskill, 
has renewed a discussion of the most difficult and 
mysterious problem that the law is ever called upon 
to deal with — insanity as an excuse for crime. Here 
was a man of low intelligence and breeding, who 
killed another without provocation and apparently 
without motive, and who, from the moment of his 
apprehension, had generally conducted himself in the 
most violent and irrational manner. The common 
plea of insanity was set up in his behalf, but failed. 
A commission of experienced and intelligent phy- 
sicians, after a careful examination during his con- 
finement, pronounced him sane. He then confesses 
to another murder of a person in the same grade of 
life as his victim, and directs the officers where 
they can find the buried body. A search reveals 
every thing just as he describes it, except the body. 
Possessed of strength almost superhuman, and which 
might reasonably be pronounced maniacal in a man 
of his slight frame, it was at all times a dangerous 
matter for his custodians to approach him, and at 
length he brains his keeper in his own condemned cell, 
seizes upon his keys and revolver, and then, instead 
of following up his advantage and endeavoring to 
escape, cowers and growls like a beast in a corner of 
his cell, and suffers himself to be disarmed and con- 
fined. According to his own account of the original 
crime, a fiend tempted him to its commission, that he 
long prayed for release from its thraldom, but all was 
vain; he could not resist the impulse. After this 
wretch was hanged, a post-mortem examination dis- 
covered nothing abnormal nor extraordinary, except 
that his brain was about as large as that of Daniel 
Webster. 

We have no fault to find with the verdict. We 
have no opinion to express on the subject of Waltz’s 
sanity, for we have no definite knowledge upon 
which to base an opinion. We wish, however, to 
stick a pin here, and to make this observation: Prac- 
tically, the determination of the question of insanity 
in courts of justice depends very much upon sympathy. 
If Waltz had shot his wife’s or his sister’s seducer, 
instead of killing a poor old organ-grinder, he would 
undoubtedly have been esteemed insane in Greene 
county; and if that reckless mob that howled and 
beat about his prison, after his killing of his keeper, 
had not been overawed by a superior military force, 





and had been able to wreak their vengeance upon the 
double murderer, very likely the same intelligent gen- 
tlemen of the jury, who convicted Waltz, would have 
acquitted his murderers on the plea of insanity. 

But this matter of insanity is one of considerable 
moment. It is deserving of a little examination to 
see what progress science and the law have made in 
its investigation, and whether any evident steps lie 
before us to be taken. A recentarticle in the Popular 
Science Monthly, by Dr. Maudsley, on “Law and 
Insanity,” has led our thoughts in this direction and 
furnished the materials for our present observations. 
Lord Hale made a distinction between perfect and 
partial insanity, and held that the latter was no ex- 
cuse for crime; “this partial insanity,” says he, 
“seems not to excuse them for the committing of 
any offense for its matter capital; for doubtless most 
persons that are felons of themselves and others, are 
under a degree of partial insanity when they commit 
these offenses.” This principle was subsequently 
acted upon in the trial of Arnold, whom Dr. Maudsley 
pronounces “an undoubted lunatic,” for shooting at 
Lord Onslow, in 1723. Justice Tracy then said: 
“Tt is not every kind of frantic humor, or something 
unaccountable in a man’s actions, that points him out 
to be such a madman as is exempted from punishment: 
it must be a man that is totally deprived of his under- 
standing and memory, and doth not know what he is 
doing no more than an infant, than a brute or a wild 
beast; such a man is never the object of punish- 
ment.” At this very time there was a wide distinc- 
tion between civil and criminal accusations; for 
although partial insanity was no excuse for crime, it 
invalidated civil acts and deprived the actor of the 
management of himself and his affairs. It was then 
thought quite proper to hang for murder one who 
was not deemed competent to take care of himself 
and his affairs. 

This doctrine of Lord Hale, the man who hanged 
witches, held sway until 1800, when Erskine, who 
was one of the greatest benefactors of the human race, 
and whose name is never pronounced by any high- 
minded lawyer except with reverence, gave it a blow 
in the trial of Hadfield, for shooting at the king, in 
Drury Lane Theatre. There was no doubt Hadfield 
knew right from wrong, and that he was conscious 
of the nature of the act before hand. He manifested 
design in planning, and cunning in executing it. He 
expected it would subject him to punishment, for this 
was his motive in committing it; and yet it was evi- 
dent that he was a madman. Erskine, in arguing 
against the “ wild-beast” theory of Hale and Tracy, 
said that ‘‘no such madness ever existed in the world, 
that in all the cases the insane persons had not only 
had the most perfect knowledge and recollection of 
all the relations they stood in toward others, and of 
the acts and circumstances of their lives, but had in 
general been remarkable for subtlety and acuteness; 
and that delusion, of which the criminal act in ques- 
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tion was the immediate, unqualified offspring, was the 
kind of insanity which should rightly exempt from 
punishment. Delusion, therefore, where there is no 
frenzy or raving madness, is the true character of 
insanity.” Hadfield’s acquittal was attributed to 
Erskine’s eloquence rather than to any judicial aban- 
donment of the “ wild-beast” doctrine. 

In the case of Bellingham, tried in 1812 for the 
murder of Perceval, the prisoner was convicted and 
executed although it was clear that he had acted 
under insane delusions. But in this case an advance 
was made, for the responsibility of the accused 
was declared dependent upon his ability to dis- 
tinguish right from wrong. This test, however, was 
not to be applied to the particular case, but in general. 
Lord Mansfield said: ‘“ If such a person were capable, 
in other respects, of distinguishing right from wrong, 
there was no excuse for any act of atrocity which 
he might commit under this species of derangement. 
It must be proved, beyond all doubt, that at the time 
he committed the atrocious act he did not consider 
that murder was a crime against the laws of God 
and Nature.” 

Things went on in this way until 1843, when the 
murder of Drummond by McNaughton, who shot 
him under the delusion that he was one of a number 
of conspirators whom he believed to be following 
him, blasting his character, and making his life miser- 
able, and the acquittal of the accused on the ground 
of insanity, although it was shown that he transacted 
business, and evinced no symptoms of mental dis- 
order in his speech or conduct a short time before 
the deed, filled all England with alarm and indigna- 
tion. The House of Lords propounded certain ques- 
tions to the judges, and the answers constitute the 
present law of England on this subject. The sub- 
stance may thus be stated: “To establish a defense 
on the ground of insanity it must be clearly proved 
that at the time of committing the act the party 
accused was laboring under such a defect of reason 
from disease of the mind as not to know the nature 
and quality of the act he was doing, or if he did 
know it, that he did not know he was doing what 
was wrong.” It will be noticed first, that here “ the 
question of right and wrong in the abstract was 
abandoned, being allowed quietly to go the way of 
the wild beast form of the knowledge test; second, 
it was to be put in reference to the particular act; 
third, it was to be applied to the time of commission. 
This was certainly a great stride forward, but there 
was one exception, which, in our judgment, forms 
the most tremendous absurdity of which a grave 
bench were ever guilty. In answer to the question: 
“Tf a person, under an insane delusion as to existing 
facts, commits an offense in consequence thereof, is 
he thereby excused?” the judges said that assuming 
that the person was not in other respects insane, he 
must be held responsible “as if the facts with respect 
to which the delusion exists were real;” for instance, 





if his delusion consisted in supposing that another 
was trying to take his life, and he killed him in sup- 
posed self-defense, he is to be exonerated; but if the 
delusion consisted in supposing that the other had 
inflicted a serious injury upon his character or fortune, 
and he had killed him in revenge, he would be amen- 
able to punishment. This doctrine requires a man 
laboring under an insane delusion to think and act 
about it like a sane and reasonable being; to exercise 
the reason and self-control which a sane man would 
use if the supposed facts were real; or as Dr. Mauds- 
ley puts it, ‘to be reasonable in his unreason, sane 
in his insanity.” The law thus pre-judges the ques- 
tion of responsibility in a particular case, and takes 
it away from the jury, although it had professed to 
leave it to the jury to determine in all cases. The 
judges were also guilty of inconsistency in another 
part of their answers, wherein they say of one acting 
under an insane delusion, that he is nevertheless 
punishable if he knew at the time that he was 
“acting contrary to the law of the land.” This is 
different from a knowledge of right and wrong, and 
many an insane person may do an act which he 
knows to be contrary to the law of the land, because 
by reason of his insanity he believes it to be right. 

The rules laid down in the answers of the English 
judges have generally been followed in this country. 
The ability to distinguish right from wrong in respect 
to the particular act, and the appreciation of the 
nature and consequences of the act, afford a basis for 
penal accountability. There has of late, however, 
arisen a disposition to add to the elements of excuse 
avery important one. In commenting on the English 
distinction between delusions, Judge Ladd, in the 
case of State v. Jones, in New Hampshire, character- 
izes it as absurd and inhumane, and says it in effect 
holds that the prisoner was mad when he committed 
the act, but did not use sufficient reason in his mad- 
ness. He further observes: “It may be that mental 
disease sometimes takes a shape to meet the pro- 
visions of this ingenious formula; or if no such case 
has ever yet existed, it is doubtless within the scope 
of omnipotent power hereafter to strike with disease 
some human mind in such peculiar manner that the 
conditions will be fulfilled;” “that is, when we can 
certainly know that although the false belief on 
which the prisoner acted was the product of mental 
disease, still that the mind was in no other way im- 
paired or affected, and that the motive to the act did 
certainly take its rise in some portion of the mind 
that was yet in perfect health, the rule may be ap- 
plied without any apparent wrong. But he con- 
cludes that no such distinction ever can or will be 
drawn in practice; that it is a question of fact 
whether any universal test exists, and what it is, if 
any there be. 

In State v. Weir, Grafton, 60, A. D. 1864, Chief 
Justice Bell, in charging the jury, pointed out the 
additional element constituting insanity that excuses 
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crime. It is this: The inability to control the sudden 
impulses of the disordered mind. He remarks that the 
distinguishing test of insanity is the inability to con- 
trol the actions of a man’s mind. 

In State v. Pike, Judge Doe remarks: “It was for 
along time supposed that men, however insane, if 
they knew an act to be wrong, could refrain from 
doing it.” But this he pronounces an insupportable 
theory. He says, that “a product of mental disease 
is not a contract, a will, or a crime;” that it is often 
difficult to ascertain whether .an individual has a 
mental disease, and whether an act was a product of 
that disease; but that these are practical difficulties 
to be solved by the jury, and not legal difficulties for 
the court. 

In Stevens v. State of Indiana, the instruction to 
the jury, that if they believed the defendant knew 
the difference between right and wrong, in respect 
the act in question; if he was conscious that such act 
was one that he ought not to do, he was responsible, 
was held erroneous. 

Here, then, is a clear abandonment of the “right 
and wrong” theory. It has gone the way of the 
“wild beast” theory, But courts have yet generally 
to come to the idea that a man may cunningly plot a 
deed and skillfully execute it from a motive inexcus- 
able in a sane person; may seek to evade the officers 
of justice; know that he is doing wrong, and that, if 
apprehended, he will be punished; and spite of all 
this, may be insane and morally irresponsible. He 
may be the victim of vil thoughts which he can 
neither regulate nor control. He may be, as Waltz 
said he was, tempted and urged by an evil spirit, 
visible to his disordered intellect, whose promptings 
he vainly struggles against, and he may therefore be, 
as Waltz may or may not have been, morally irre- 
sponsible. Dr. Ray says, “the purest minds cannot 
express greater horror and loathing of various crimes 
than madmen often do, and from precisely the same 
causes.” It is a common circumstance, in the experi- 
ence of every custodian or physician of insane per- 
sons, to number among his patients men originally of 
fine intellect and exquisite moral sense, of good breed- 
ing and liberal education, who have become the vic- 
tims of delusions, but who are perfectly aware of the 
unreal character of the circumstances apparently en- 
veloping them; know that while under the sway of 
the delusion they are prone to cominit acts from 
which, in lucid intervals, they would shrink with 
horror; who resist with terrible energy the approaches 
of their unhappy temptation, fear that they will be 
unable successfully to resist, and that when they 
succumb they will commit the dreaded act, and 
piteously beg their friends to restrain them. Now 
these men know right from wrong in the abstract; 
they can distinguish good and bad in respect to the 
particular transaction ; they fully appreciate the nature 
and consequences of the act to others and themselves, 
, i 





and yet, being insane, they cannot resist the sudden 
impulses of their disordered minds; they are unable 
to fight against the abnormal action of their frenzied 
wits; they are morally, and ought to be legally, irre- 
sponsible. This form of disorder is frequently noticed 
in nervous persons, who imagine, for instance, that 
they are falling fram a great height, and yet will tell 
you that they know it is all imagination; they know 
the circumstances are unreal, and yet the sensation is 
as if they were real; they will cry out for help at the 
very moment when they know they are in no actual 
danger. The aggravated forms of this kind of dis- 
order constitute the most terrible insanity. The man 
who knows that he is insane is of all human beings 
most miserable. No one who ever heard Gough 
lecture on temperance can forget the curdling of the 
blood which he experienced at the eloquent orator’s 
description of the situation of the man suffering from 
delirium tremens, who knows that the fiends, reptiles 
and monsters apparently surrounding and threatening 
him are allunreal. ‘“ That’s the worst of it!" exclaims 
the speaker; “if they were real, he would fight them ; 
but he knows they are phantoms, that resistance is 
vain, and he shrinks in horror from himself.” 

Now if the progress of humanity is noticeable in 
any thing, it is in the improved treatment of the in- 
sane. In an age when we give medals to seamen for 
saving their fellow-beings from a watery grave, and 
punish others for wantonly shooting birds, beating 
horses, and cropping dogs’ ears, it is hardly decent 
to hang a man because he has committed murder 
while in a state of mind that we cannot under- 
stand. The insane should be objects of the tenderest 
sympathy. In some countries, not so civilized as our 
own, they are regarded with the greatest reverence 
and awe. At all events, we should divest ourselves 
of the brutish feeling that they should be gotten rid 
of because they are dangerous and unfit to live. That 
is taking God’s work into our own hands. Now, in 
respect to this miserable Waltz, there seems to be a 
prevalent feeling that it isn’t much matter whether 
he was sane or insane; he was a wild beast that was 
dangerous to society, and society might lawfully kill 
him; or, at all events, he is well out of the way. A 
lad, in the vicinity of Boston, has been enticing little 
boys away from their homes, and wantonly killing 
them, without any possible motive; and we read in 
the Christian Union newspaper, that a father told the 
editor that if he met that boy he should esteem it his 
duty to kill him, just as he would a mad dog, for the 
protection of society. No wonder that expression 
called forth an indignant protest from Henry Ward 
Beecher. The very fact of the commission of such 
crimes as are laid to this young Thug should raise a 
presumption that he is insane. But the danger is, 
that a jury of fathers will cry, “away with him!” 
without much regard to his real state of mind. We 
make no animadversion on the Waltz case; but we 
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have a lurking suspicion that, if he had been the 
possessor of a million of dollars, he would have turned 
out insane in the estimation of his Greene county 
neighbors. 

Of course the question of insanity must be left to 
juries. It is the only practicable tribunal we have to 
pass on such matters. But judges should recognize that 
it is impossible to make a formula by which all cases 
of insanity shall be tested. Each case must be judged 
by its own circumstances, and that by a body of men 
unskilled in medicine, ignorant of law and quite apt 
to be swayed by sympathy, passion and prejudice. 
Under such conditions, the cautions given to the jury 
should be of the most solemn and impressive character. 
They should be made to feel that it is an awful thing 
deliberately to take away a human being’s life, and 
none the less awful because that being has seemed to 
have lost the characteristics of his fellowmen and to 
have developed those of an unreasoning beast. 
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CURRENT TOPICS. 


Mr. Justice Nott, in delivering the opinion of the 
Court of Claims, upon the application of Mrs. Lock- 
wood to be admitted to practice as an attorney, threw 
out some hints that may lead such ambitious women 
to turn their energies in another direction. He says: 
“T have been at the bar and in the military service, 
and my experience leads me to the conclusion that 
women are as well fitted for the one as for the other. 
Another person having had similar experiences may 
reach an opposite result. It is said that modern ideas 
have brought down many occupations within the 
reach of women, which were supposed to belong ex- 
clusively to men; but in nothing have modern ideas 
done so much of this leveling as in the art of war. 
In the hand-to-hand conflicts of antiquity, women 
were manifestly unable to cope with the physical 
natures of men, and from necessity were exempt. 
But hand-to-hand conflicts are as obsolete as the 
wager of battle. The light breech-loading carbine 
demands activity rather than strength. Woman, as 
a soldier, would have little to do beside marching 
and shooting and being shot. It is said that a well- 
bred, intelligent, honest woman will make a better 
attorney than an ignorant, vicious, unscrupulous man. 
This is true; but it is equally true that a healthy, 
active woman will make a better soldier than a de- 
crepit man. Some considerations of public policy 
also intervene in favor of the latter course.” 


The Milwaukee Journal of Commerce, having pub- 
lished a “double-leaded” editorial on the subject of 
“the too much lawyer” element in the government, 
in which the lawyer was represented as an embodi- 
ment of corruptibility, self-debasement and cupidity, 
Mr. J, A. Cartwright, of Nashville, writes to that 
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paper a very vigorous and straight-forward letter, 
calling attention, among other things, to the fact that 
lawyers have occupied more positions of honor and 
emolument in our government than any other class 
of people, and taking into consideration the advan- 
tages and opportunities for fraud, dishonesty and 
corruption, have, as a class, come out with clean 
hands and less money. It might be an interesting 
and profitable occupation for some of these editors, 
who are so fond of assailing the legal profession, to 
make a list of the embezzlers of public and private 
moneys and the defrauders of the government during 
the last few years, and to.note how many of them 
are lawyers. 


Lord Penzance has written a couple ef letters to 
the London Zimes in favor of retaining the ultimate 
appeal to the House of Lords in the new scheme of 
This he regards as absolutely necessary, 
so far as relates to Scotch and Irish appeals, since the 
court of appeals provided for by the judicature act is 
essentially English in its composition, and not an 
imperial court. He favors, however, a modification 
of the jurisdiction as now exercised by the House of 
Lords, to the extent that all the judges in the land 
be summoned to take part in the decision of an appeal 
to the Lords. 


We have received from Mr. S. Griswold, the law 
librarian of the State library, a copy of the Fifty- 
sixth Annual Report of the “rustecs, being for the 
year 1873. It appears therein that there were, at 
the close of the year, in the law library, 24,634 
volumes, being an increase for the year of 1,120 
volumes, 400 of which were British parliamentary 
papers, received through the system of exchange. 
The trustees very strongly and very properly urge 
that the legislature make more liberal provisions for 
the library than it has heretofore done. Especially 
is this important as to the law library, which is in- 
complete in several important particulars. 


we 
oo 





NOTE OF CASE. 


An interesting point was decided by the court of 
queen’s bench in Grant v. Budd, 3 L. T. R. (N. 8.) 
319. By aseparation deed reciting that differences 
had arisen between the husband and wife, in conse- 
quence of which they had agreed to live apart, the 
defendant became a surety for the payment by the 
husband to the plaintiff, as trustee for the wife, of a 
certain weekly sum during the joint lives of the hus- 
band and wife. In an action against the defendant, 
as surety, for arrears of the weekly sum, it was held 
that a plea that the wife had brought suit for divorce 
and that the marriage had been dissolved, was bad. 
The case was decided on the authority of Charlesworth 
v. Holt, L. R., 9 Ex. 38. 
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MUNICIPAL CORPORATIONS— POWER OF 
FEDERAL COURTS. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1873. 
Ress, Appellant, v. THe Crry or WATERTOWN. 


Plaintiff recovered judgment in the federal court against 
the defendant, the city of Watertown, on railroad aid 
bonds issued by it, and execution on the judgment 
was returned ugeatianed. The plaintiff bovies failed to 
collect the jud by wus, filed his bill in 
‘ uity, asking that the taxable property of the city be 

ubjected to the payment of his judgment, and that the 
marehal of the a be ann atten to seize and sell 
so much of it as may be necessary for that purpose. 
Held, that the court had ‘ho power to grant the relief. 

APPEAL from the Circuit Court of the United States 
for the Western District of Wisconsin. 

Mr. Justice Hunt delivered the opinion of the court. 

The plaintiff was the owner of certain bonds issued 
by the city of Watertown to the Watertown and Madi- 
son Railroad Company, and by them sold for their 
benefit. The plaintiff recovered three several judg- 
ments in the United States court on these bonds, 
amounting to nearly ten thousand dollars. Afterward 
he brought another suit in the United States court for 
the Western District of Wisconsin, upon these several 
judgments, and, on the 3d of February, 1871, recov- 
ered a judgment for $11,066.89. 

In the summer of 1868 he issued executions upon the 
two judgments first obtained, which were returned 
wholly unsatisfied. 

In November of the same year he procured from the 
United States Circuit Court a peremptory writ of 
mandamus, directing the city of Watertown to levy 
and collect a tax upon the taxable property of the city, 
to pay the said judgments; but, as the plaintiff alleges, 
before the writ could be served, a majority of the 
members of the city council resigned their offices. 
This fact was returned by the marshal, and proceed- 
ings upon the mandamus thereupon ceased. 

In May, 1869, another board of aldermen having 
been elected, the plaintiff procured another writ of 
mandamus to be issued, which writ was served on all 
of the aldermen except one Holger, who was sick at 
the time of the service upon the others. No steps 
were taken to comply with the requisition of the 
writ. An order to show cause why the aldermen 
should not be punished for contempt, in not comply- 
ing with its requirements, was obtained, and before 
its return day six of the aldermen resigned their 
offices, leaving in office but one more than a quorum, 
of whom the said Holger, upon whom the writ had 
not been served, was one. Various proceedings were 
had and various excuses made, the whole resulting in 
an order that the aldermen should at once levy and col- 
lect the tax; but before the order could be served on 
Holger, he resigned his office, and again the board was 
left without a quorum. Nothing was accomplished by 
their effort in aid of the plaintiff, but fines were im- 
posed upon the recusant aldermen, which were or- 
dered to be applied in discharge of the costs and pro- 
ceedings. 

In October, 1870, the plaintiff obtained a third writ 
of mandamus, which resulted as the former ones had 
done, and by the same means, on the part of the offi- 
cer of the city. A special election was ordered to be 
held to fill the vacancies of the aldermen so resigning, 
but no votes were cast, except three in one ward, and 
the person for whom they were cast refused to qualify. 











There is a very limited denial in the answer of some 
of these allegations, but their general truth is not de- 
nied. It is certain that no part of the debt of the 
plaintiff has ever been paid, and that with an accumu- 
lation of fourteen years’ interest, the same remains 
wholly due, and that the plaintiff’s efforts to obtain 
satisfaction of his judgments have failed. 

The bill sets forth certain acts of the legislature of 
Wisconsin, which, it is alleged, were intended to aid 
the defendant in evading the payment of its debts, 
and which, it can scarcely be denied, have had that 
effect, whatever might have been the intent of the 
legislature passing them. 

The plaintiff asks the aid of the court to subject the 
taxable property of the city to the payment of his 
judgments, alleging that the corporate authorities are 
trustees for the benefit of the creditors of the city, 
and the property of the citizens a trust fund for that 
purpose, and that it is the duty of the court to lay hold 
of the property and cause it to be justly applied. He 
asks specifically that a decree may be made, subject- 
ing the taxable property of the citizens to the pay- 
ment of his judgments, and that the marshal of the 
district may be empowered to seize and sell so much 
of it as may be necessary, and to pay over to him the 
proceeds of such sale. 

This case is free from the objections usually made 
to a recovery upon municipal bonds. It is beyond 
doubt that the bonds were issued by the authority of 
an act of the legislature of the State of Wisconsin, 
and in the manner prescribed by the statute. It is not 
denied that the railroad, in aid of the construction of 
which they were issued, has been built, and was put in 
operation. 

Upon a class of the defenses interposed in the an- 
swer and in the argument it is not necessary to spend 
much time. Thus it is alleged that the city of Water- 
town contains a population of but 7,553 inhabitants; 
that the value of its property is assessed at but little 
over a million of dollars; that the debt of the city is 
$750,000; that it is impossible for the city to pay this 
debt; that it was expected and provided that the rail- 
road company would pay the bonds in question, but the 
roads have been foreclosed and sold; that the city has 
compromised and settled a portion of its indebtedness; 
that it has levied the taxes necessary to effect such com- 
promise; and that it is ready to compromise all out- 
standing bonds and judgments at as high a rate as can 
be collected of the people of Watertown; that there is 
no law to compel the retention of the office by alder- 
men to levy taxes; that the plaintiff took his chance 
of its being voluntarily done, and that not being vol- 
untarily done, there is nc violation of law. 

These theories are vicious. They are based upon 
the idea that a refusal to pay an honest debt is justi- 
fiable because it would distress the debtor to pay it. 
A voluntary refusal to pay an honest debt is a high 
offense in a commercial community, and is just cause 
of war between nations. So far as the defense rests 
upon these principles we find no difficulty in over- 
ruling it. 

There is, however, a grave question of the power of 
the court to grant the relief asked for. 

We are of the opinion that this court has not the 
power to direct a tax to be levied for the payment of 
these judgments. This power to impose burdens and 
raise money is the highest attribute of sovereignty, 
and is exercised, first, to raise money for public pur- 
poses only; and second, by the power of legislative 
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authority only. It is a power that has not been ex- 
tended to the judiciary. Especially is it beyond the 
power of the federal judiciary to assume the place of a 
State in the exercise of this authority at once so deli- 
cate and so important. The question is not entirely 
new in this court. 

In the case of Supervisors v. Rogers, 7 Wall. 175, an 
order was made by this court appointing the marshal 
a commissioner, with power to levy a tax upon the 
taxable property of the county, to pay the principal 
and interest of certain bonds issued by the county, 
the payment of which had been refused. That case 
was like the present, except that it occurred in the 
State of Iowa, and proceeding was taken by the ex- 
press authority of a statute of that State. The court 
say: “‘The next question is as to the appointment of 
the marshal as a commissioner to levy the tax in satis- 
faction of the judgment. ‘This depends upon a pro- 
vision of the Code of the State of Iowa. This pro- 
ceeding is found in a chapter regulating proceedings 
in the writ of mandamus, and the power is given to 
the court to appoint a person to discharge the duty en- 
joined by the peremptory writ which the defendant 
had refused to perform, and for which refusal he was 
liable to an attachment, and is express and unqualified. 
The duty of levying the tax upon the taxable property 
of the county to pay the principal and interest of these 
bonds was specially enjoined upon the board of super- 
visors by the act of the legislature that authorized 
their issue, and the appointment of the marshal as a 
commissioner in pursuance of the above section is to 
provide for the performance of this duty where the 
board has disobeyed or evaded the law of the State 
and the peremptory mandate of the court. 

The State of Wisconsin, of which the city of Water- 
town is a municipal corporation, has passed no such 
act. The case of Supervisors v. Rogers is, therefore, 
of no authority in the case before us. The appropriate 
remedy of the plaintiff was and is a writ of mandamus. 
See Riggs v. Johnson County, 6 Wall. 193. This may 
be repeated as often as the occasion requires. It is a 
judicial writ, a part ef a recognized course of legal 
proceedings. In the present case it has been thus far 
unavailing, and the prospect of its future success is, 
perhaps, not flattering. However this may be, we are 
aware of no authority in this court to appoint its own 
officer to execute the duty thus neglected by the city 
in a case like the present. 

In Welch v. St. Genevieve, 10 Am. Law R. 512, at a 
Circuit Court for the district of Missouri, a tax was 
ordered to be levied by the marshal under similar cir- 
cumstances. We are not able to recognize the author- 
ity of the case. No counsel appeared for the city (Mr. 
Reynolds as amicus curie only); no authorities are 
cited which sustain the position taken by the court, 
the power of the court to make the order is disposed 
of in a single paragraph, and the execution of the order 
suspended for three months to give the corporation an 
opportunity to select officers and itself to levy and 
collect the tax, with the reservation of a longer sus- 
pension if it should appear advisable. The judge in 
delivering the opinion of the court, states that the case 
is without precedent, and cites in support of its decision 
no other cases than that of Riggs v. Johnson County, 
6 Wall. 166, and Lansing v. Treasurer, 9 Am. Law Reg., 
N.S., 415. The case cited from 6 Wallace does not 
touch the present point. The question in that case 
was whether a mandamus having been issued by an 
United States court in the regular course of proceed- 





ings, its operation could be stayed by an injunction from 
the State court, and it was held that it could not be. 
It is probable that the case of Supervisors v. Rogers, 7 
Wall. 175, was the one intended to be cited. This case 
has already been considered. 

The case of Lansing v. Treasurer (also cited) arose 
within the State of Iowa. It fell within the case of 
Supervisors v. Rogers, and was rightly decided because 
authorized by the express statute of the State of 
Iowa. It offered no precedent for the decision of a 
case arising in a State where such a statute does not 
exist. 

These are the only authorities upon the power of 
this court to direct the levy of a tax under the circum- 
stances existing in this casé to which our attention has 
been called. 

The plaintiff insists that the court may accomplish 
the same result under a different name, that it has 
jurisdiction of the persons and of the property, and 
may subject the property of the citizens to the pay- 
meut of the plaintiff’s debt without the intervention 
of State taxing officers, and without regard to tax laws. 
His theory is that the court should make a decree sub- 
jecting the individual property of the citizens of 
Watertown to the payment of the plaintiff’s judg- 
ment; direct the marshal to make a list thereof from 
the assessment rolls or from such other sources of in- 
formation as he may obtain; report the same to the 
court, where any objections should be heard; that 
the amount of the debt should be apportioned upon the 
several pieces of property owned by individual citizens ; 
that the marshal should be directed to collect such ap- 
portioned amount from such persons, or in default 
thereof to sell the property. 

As a part of this theory, the plaintiff argues that the 
court has authority to direct the amount of the judg- 
ment to be wholly made from the property belonging 
to any inhabitant of the city, leaving the citizens to 
settle the equities between themselves. 

This theory has many difficulties to encounter. In 
seeking to obtain for the plaintiff his just rights we 
must be careful not to invade the rights of others. If 
an inhabitant of the city of Watertown should own a 
block of buildings of the value of $20,000, upon no 
principle of law could the whole of the plaintiff’s debt 
be collected from that property. Upon the assump- 
tion that individual property is liable for the payment 
of the corporate debts of the municipality, it is only 
so liable for its proportionate amount. The inhabit- 
ants are not joint and several debtors with the corpo- 
ration, nor dves their property stand in that relation 
to the corporation or to the creditor. This is not the 
theory of law, even in regard to taxation. The block 
of buildings we have supposed is liable to taxation 
only upon its value in proportion to the value of the 
entire property, to be ascertained by assessment, and 
when the proportion is ascertained and paid, it is no 
longer or further liable. It is discharged. The residue 
of the tax is to be obtained from other sources. There 
may be repeated taxes and assessments to make up 
delinquencies, but the principle and the general rule 
of law are as we have stated. 

In relation to the corporation before us, this objec- 
tion to the liability of individual property for the pay- 
ment of a corporate debt is presented in a specific 
form. It isof a statutory character. 

The remedies for the collection of a debt are essen- 
tial parts of the contract of indebtedness, and those in 
existence at the time it is incurred must be substan- 
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tially preserved to the creditor. Thus a statute pro- 
hibiting the exercise of its taxing power by the city to 
raise money for the payment of these bonds would be 
void. Van Hoffman v. City of Quincy, 4 Wall. 535. 
But it is otherwise of statutes which are in existence at 
the time the debt is contracted. Of these the creditor 
must take notice, and if all the remedies are preserved 
to him which were in existence when his debt was con- 
tracted, he has no cause of complaint. Cooley’s Const. 
Lim. 285, 287. 

By section 9 of the defendant’s charter (Priv. Laws. 
ch. 237, p. 667) it is enacted as follows: ‘‘ Nor shall any 
real or personal property of any inhabitant of said city, 
or any individual or corporation, be levied upon or 
sold by virtue of any execution issued to satisfy or col- 
lect any debt, obligation, or contract of said city.’ 

If the power of taxation is conceded not to be appli- 
cable, and the power of the court is invoked to collect 
the money as upon an execution to satisfy a contract 
or obligation of the city, this section is directly appli- 
cable and forbids the proceeding. The process or order 
asked for is in the nature of an execution; the prop- 
erty proposed to be sold is that of an inhabitant of the 
city; the purpose to which it is to be applied is the 
satisfaction of a debt of the city. The proposed 
remedy is in direct violation of a statute in existence 
when the debt was incurred, and made known to the 
creditor with the same solemnity as the statute which 
gave power to contract the debt. All laws in existence 
when the contract is made are necessarily referred to 
in it and form a part of the measure of the obligation 
of the one party, and of the right acquired by the 
other. Cooley Const. Lim. 285. 

But independently of this statute, upon the general 
principles of law and of equity jurisprudence, we are 
of opinion that we cannot grant the relief asked for. 
The plaintiff invokes the aid of the principle that all 
legal remedies having failed, the court of chancery 
must give him a remedy, that there is a wrong which 
cannot be righted elsewhere, and hence the right must 
be sustained in chancery. The difficulty arises from 
too broad an application of a general principle. The 
great advantage possessed by the court of chancery is 
not so much in its enlarged jurisdiction as in the extent 
and adaptability of its remedial powers. Generally its 
jurisdiction is as well defined and limited as is that of 
a court of law. It cannot exercise jurisdiction when 
there is an adequate and complete remedy at law. It 
cannot assume control over that large class of obliga- 
tions called imperfect obligations, resting upon con- 
science and moral duty only, unconnected with legal 
obligations. Judge Story says ‘“‘there are cases of 
fraud, of accident, and of trust which neither courts 
of law or of equity presume to relieve orto mitigate,” 
of which he cites many instances. 1 Story Eq. Jur., § 
61. Lord Talbot says “there are cases, indeed, in 
which a court of equity gives remedy where the law 
gives none, but where a particular remedy is given by 
law, and that remedy bounded and circumscribed by 
particular rules; it would be very improper for this 
court to take it up where the law leaves it, and extend 
it further than the law allows.’’ Heard v. Stanford, 
Cas. Temp. Talbot, 174, cited Story, swpra. 

Generally its jurisdiction depends upon legal obliga- 
tions, and its decrees can only enforce remedies to the 
extent and in the mode by law established. With the 
subjects of fraud, trust, or accident when properly 
before it, it can deal more completely than can a court 
of law. These subjects, however, may arise in courts 





of law, and there be well disposed of. 1 Story’s Eq. 
Jur., § 60. 

A court of equity cannot, by avowing that there is a 
right but no remedy known to the law, create a remedy 
in violation of law, or even without the authority of 
law. It acts upon established principles not only, but 
through established channels. Thus, assume that the 
plaintiff is entitled to the payment of his judgment, 
and that the defendant neglects its duty in refusing to 
raise the amount by taxation, it does not follow that 
this court may order the amount to be made from the 
private estate of one of its citizens. This summary 
proceeding would involve a violation of the rights of 
the latter. He has never been heard in court. He has 
had no opportunity to establish a defense to the debt 
itself, or if the judgment is valid, to show that his 
property is not liable to its payment. It is well settled 
that legislative exemptions from taxation are valid, 
that such exemptions may be perpetual in their dura- 
tion, and that they are in some cases beyond legislative 
interference. The proceeding supposed would violate 
that fundamental principle contained in chapter 29 of 
Magna Charter, and embodied in the constitution of 
the United States, that no man shall be deprived of his 
property without due process of law, that is, he must 
be served with notice of the proceeding, and have a 
day in court to make his defense. Westervelt v. Greig, 
12N. Y. 209. 

“Due process of law (it is said) undoubtedly means in 
the due course of legal proceedings, according to those 
rules and forms which have been established for the 
protection of private rights.” Id. In the New Eng- 
land States it is held that a judgment obtained against 
a town may be levied upon and made out of the prop- 
erty of any inhabitant of the town. The suit in those 
States is brought in form against the inhabitants of the 
town, naming it; the individual inhabitants, it is said, 
may and do appear and defend the suit, and hence it is 
held that the individual inhabitants have their day in 
court, are each bound by the judgment, and that it 
may be collected from the property of any one of them. 
See the cases collected in Cooley Const. Lim. 240 to 
245. This is local law peculiar to New England. It is 
not the law of this country generally or of England. 
Russell v. Men of Devon, 2 T. R. 667. It has never been 
held to be the law in New York, in New Jersey, in 
Pennsylvania, nor, as stated by Mr. Cooley, in any of 
the western States. See Emeric v. Gilman, 10 Cal. R. 
408, where all the cases are collected. So far as it rests 
upon the rule that these municipalities have no com- 
mon fund, and that no other mode exists by which 
demands against them can be enforced, he says that it 
cannot be considered as applicable to those States 
where provision is made for compulsory taxation to 
satisfy judgments against a town orcity. Cooley Const. 
Lim. 246. 

The general principle of law to which we have ad- 
verted is not disturbed by these references. It is ap- 
plicable to the case before us. Whether, in fact, the 
individual has a defense to the debt, or by way of 
exemption, or is without defense, is not important. 
To assume that he has none, and, therefore, that he is 
entitled to no day in court, is to assume against him 
the very point he may wish to contest. 

Again, in the case of Emeric v. Gilman, before cited, 
it is said: ‘*‘ The inhabitants of a county are constantly 
changing; those who contributed to the debt may be 
non-residents upon the recovery of the judgment or 
the levy of the execution. Those who opposed the 
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creation of the liability may be subjected to its pay- 
ment, while those, by whose fault the burden has been 
imposed, may be entirely relieved of responsibility.’’ 
* * * To enforce this right against the inhabitants 
of a county would lead to such a multiplicity of suits 
as to render the right valueless.”’ We do not perceive, 
if the doctrine contended for is correct, why the 
money might not be entirely made from property 
owned by the creditor himself, if he should happen to 
own property within the limits of the corporation, of 
sufficient value for that purpose. 

The difficulty and the embarrassment arising from 
an apportionment or contribution among those bound 
to make the payment we do not regard as a serious ob- 
jection. Contribution and apportionment are recog- 
nized heads of equity jurisdiction, and if it be assumed 
that process could issue directly against the citizens to 
collect the debt of the city, a court of equity could 
make the apportionment more conveniently than could 
a court of law. 1 Story Eq. Jur., § 470,and onwards. 

We apprehend, also, that there is some confusion in 
the plaintiff's proposition, upon which the present jur- 
isdiction is claimed. It is conceded, and the authori- 
ties are too abundant to admit a question, that there 
is no chancery jurisdiction where there is an adequate 
remedy atlaw. The writ of mandamus is, no doubt, 
the regular remedy in a case like the present, and ordi- 
narily it is adequate and its results are satisfactory. 
The plaintiff alleges, however, in the present case, that 
he has issued such a writ on three different occasions; 
that, by means of the aid afforded by the legislature 
and by the devices and contrivances set forth in the 
bill, the writs have been fruitless; that, in fact, they 
afford him no remedy. The remedy is in law and in 
theory adequate and perfect. The difficulty is in its 
execution only. The want of a remedy and the inabil- 
ity to obtain the fruits of a remedy are quite distinct, 
and yet they are confounded in the present proceeding. 
To illustrate: the writ of habere facias possessionem is 
the established remedy to obtain the fruits of a judg- 
ment for the plaintiff in ejectment. It is a full, ade- 
quate, and complete remedy. Not many years since 
there existed in central New York combinations of 
settlers and tenants, disguised as Indians, and calling 
themselves such, who resisted the execution of this 
process in their counties, and so effectually that for 
some years no landlord could gain possession of his 
land. There was a perfect remedy at law, but through 
fraud, violence, or crime its execution was prevented. 
It will hardly be argued that this state of things gave 
authority to invoke the extraordinary aid of a court of 
chancery. The enforcement of the legal remedies was 
temporarily suspended by means of illegal violence, 
but the remedies remained as before. It was the case 
of a miniature revolution. The courts of law lost no 
power, the court of chancery gained none. The pres- 
ent case stands upon the same principle. The legal 
remedy is adequate and complete, and time and the 
law must perfect its execution. 

Entertaining the opinion that the plaintiff has been 
unreasonably obstructed in the pursuit of his legal 
remedies, we should be quite willing to give him the 
aid requested if the law permitted it. We cannot, 
however, find authority for so doing, and we acquiesce 
in the conclusion of the court below that the bill must 
be dismissed . 

Judgment affirmed. 


Mr. Justice CLirrorD —I dissent from the opinion 





of the court in this case upon the ground that equity 
will never suffer a trust to be defeated by the refusal 
of the trustee to administer the fund, or on account 
of the misconduct of the trustee, and also because the 
effect of the decree in the court below, if affirmed by 
this court, will be to give judicial sanction to a fraudu- 
lent repudiation of an honest debt. For which reasons, 
as it seems to me, the decree of the subordinate court 
should be reversed. 
Mr. Justice SWAYNE concurring. 
——-_ +e —— 
THE AMERICAN REPORTS. 


Judge John F. Dillon, in a recent number of the 
Central Law Journal, spoke as follows of the ‘‘ AMERI- 
CAN REPORTS:” 

‘* We gladly avail ourselves of this occasion briefly 
to speak concerning the series of reports of which the 
volume above entitled (the 9th) is the last one which 
has yet made its appearance. The number of reports 
is so great, and is being added to so rapidly, that a 
complete set of even the American Reports is beyond 
the reach of the body of the profession. The time, 
however, has not yet arrived, and probably is not very 
near at hand, when the lawyer can dispense with re- 
ports. If he attempts it, his adversary who has 
recourse to them is likely to obtain thereby an advant- 
age. But the problem remains, how is it practicable 
for the lawyer to overcome the difficulties which grow 
out of the publication each year of so many volumes 
of reports? Fifty or more are issued annually in this 
country alone. On the bench of the highest courts of 
many of the States are judges of great and varied 
learning, large experience and wise judgment, and this 
has been so from the beginning. Parsons the elder, 
Parker, Shaw, Redfield, Kent, Denio, Tilghman, Gib- 
son, Hitchcock, Blackford, Breese, Dixon, Cooley and 
many other names familiar to American lawyers, will 
at once occur to the reader. 

** From causes which it has been found impossible to 
remove, the practice is to include in the official re- 
ports substantially all the cases determined by the 
several courts of last resort. These reports are pub- 
lished primarily for the use of the bar and courts of 
the particular State, and hence include many cases re- 
lating to local practice and which have no extra terri- 
torial value. Besides, it is largely true that the value 
of an opinion depends very much upon the judge who 
prepares it; and whoever has had occasion to examine 
critically the opinions which are found in the fifty 
volumes of reports issued here each year, has not failed 
to discover that many of them have been hastily writ- 
ten and not well considered. 

** Now, the object of the series known as the Ameri- 
can Reports is to give, in about three volumes each 
year, all the cases of general value decided in the courts 
of last resort of the several States, omitting cases re- 
lating to practice, to constructions of statutes peculiar 
tothe particular State, and those of merely local inter- 
est. In this way twelve or more volumes of State re- 
ports can be put in one of the present series. 

“The value of reports upon this plan depends almost 
wholly upon the selection of the cases to be published, 
and the manner in which the work of the editor is 
performed. None but an accomplished and experi- 
enced lawyer can do this work as it ought to be done; 
and we congratulate the profession that it has been 
undertaken by one so eminently fitted as Mr. Isaac 
Grant Thompson. His learning and ability as a law 
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writer are known wherever one of the very best law 
journals in the world is read, and his tastes, talents 
and studies peculiarly qualify him to edit these re- 
ports. His notes to the cases, which are often full and 
exhaustive, are, in many instances, worth more to the 
practitioner than the principal case. 

“We warmly recommend this series of reports as 
deserving the favor of the profession. Its general 
usefulness will be much increased by a digest, when 
the number of volumes shall have somewhat increased.”’ 


—-- ee -—-— 
COMMISSION OF APPEALS ABSTRACT. 
ACTION TO REVIEW JUDGMENT. 


Jurisdiction of Supreme Court: practice. — This is an 
action in the nature of a bill of review. It appeared 
by a judgment in a partition to which the parties hereto 
were parties, that the premises in question were di- 
rected to be sold and the proceeds distributed accord- 
ing to the rights of the parties as therein declared. 
The complaint in that action alleged that defendant, 
McC., had received an advancement from the common 
ancestor, the source of title, to the amount of his share, 
and was not therefore entitled to any interest. McC. 
appeared and defended; by the judgment he was ad- 
judged entitled to the same distributive share as the 
other heirs. The plaintiffs in this action were defend- 
ants in that, but did not appear therein. After judg- 
ment was entered they moved to set it aside, or that 
they be allowed to come in and defend. The court re- 
fused to set the judgment aside, but gave permission 
to any of the parties to bring an action within sixty 
days, ‘‘in the nature of an action to review said judg- 
ment,” in reference to the question of said advance- 
ment, and it was declared that said judgment should 
not be a bar to an investigation and decision of that 
question upon the merits. It was also ordered that 
the share of defendant, McC., arising from the sale 
should be brought into court to abide the event of 
such suit, and this action was brought in pursuance 
thereof. Held, that the Supreme Court had power to 
make the order, and it cannot be questioned or im- 
peached in this action, but the remedy for the aggrieved 
party, if any, is by appeal therefrom. 

When a court has jurisdiction to set a judgment 
aside, it has the right to give any less relief by which 
justice may be obtained and the rights of a party in 
excusable default protected, and the mode of effect- 
ing this object is under the control and subject to the 
discretion of the court. McCall et al. v. McCall, im- 
pleaded, etc. Opinions by Lott, Ch. C., and Reynolds, C. 


ASSESSMENT ON LAYING OUT HIGHWAY. 

Duty of supervisor: constitutional law.— This action 
was brought against defendant as supervisor of the 
town of Southport, Chemung county, for an alleged 
refusal and neglect to perform his official duty, which 
required him to present to the board of supervisors of 
said county plaintiff's claim for damages occasioned by 
the laying out of a highway through his lands, as re- 
assessed. The damages had been re-assessed under 
the provisions of the act of 1845, ‘‘ to reduce the num- 
ber of town officers,’ etc. (chap. 180, Laws of 1845), 
as amended in 1847 (chap. 455, Laws of 1847), which 
provide for the assessment of damages by not less than 
three commissioners, and for a re-assessment by a 
jury in case an aggrieved party should apply for the 
same, the re-assessment was a larger sum than the 
original assessment, and defendant had refused to 





present the same to the board of supervisors, as re- 
quired by section 23 of the act of 1847, but instead 
thereof, presented the original assessment, he deeming 
the clause as to re-assessment unconstitutional. Held, 
that the provisions above stated are not in conflict with 
art. 1, sec. 7 of the constitution, which limits the modes 
of ascertaining the compensation to be made for pri- 
vate property taken for public use to two, 4. ¢., by a 
jury or by not less than three commissioners; said 
provision does not prohibit a re-assessment, nor does 
it prevent the legislature, where it has fixed upon one 
of the prescribed methods for the original assessment 
of damages or ascertainment of compensation, from 
resorting to the other upon re-assessment, and that 
defendant was liable; also held, that plaintiff was en- 
titled to damages for the whole amount plaintiff failed 
to obtain because of defendant’s refusal to perform his 
duty, i. e., the amount of the re-assessment, with in- 
terest. In his recovery of interest he is not limited to 
the period when he might have had his claim presented 
to another board of supervisors, as he is not obliged 
to go to another board therefor. 

The remedy by mandamus is not proper in such a 
ease. Clark v. Miller. Opinion by Johnson, C. 


COMMON CARRIER. 


This is an action against a common carrier, brought 
to recover the value of certain goods destroyed by fire 
in defendant’s depot. Defendant contracted to carry 
the goods to C., a place beyond S., the terminus of its 
road. From 8. it was usual to transport goods by con- 
necting lines of railroad; defendant also ran a line of 
steamboats from 8. to B., but they were inadequate to 
carry its freight. A contract had existed between de- 
fendant and the connecting lines, but prior to the 
receipt of the goods, the latter had notified defendant 
that they would no longer take goods from it under 
the agreement, which fact defendant knew when it 
received the goods. The goods reached S. and were 
detained there for six days, because defendant refused 
to accede to the demands of the other limes, and they 
were consumed by fire in defendant’s depot. In the 
contract of shipping was a printed clause, that de- 
fendant’s responsibilities should end when the goods 
arrived at a place to be reached upon its road; also, that 
it should not be responsible for damages by fire. Held, 
that the latter clause did not include a case where a 
loss by fire occurred through defendant’s negligence ; 
that the former did not apply where defendant had 
expressly contracted to carry beyond its terminus, and 
that defendant’s negligence having concurred in, and 
contributed to the loss, it was liable. 

It is the duty of a common carrier to have adequate 
facilities for the transportation of property received 
by him for that purpose; and he must transport it 
within a reasonable time, and if a loss or injury hap- 
pens, to which a negiect to perform these duties, at- 
tributable to his fault, has contributed, he is liable. 

A delay in forwarding the goods cannot be excused, 
simply because of an increased expense, which is not 
unforeseen nor entirely unreasonable. Condict etal. v. 
Grand Trunk R. Co. Opinion by Earl, C. 

DRAFT — EXPRESS COMPANY. 

This action was brought to recover back the amount 
paid defendant’s company upon a draft drawn upon 
plaintiffs, which had been taken from the post-office 
by some person other than the payee, the indorsement 
of the payee forged thereon, and the same delivered to 
defendant’s company for collection. Plaintiffs paid the 
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draft upon presentation. It was not disclosed to them 
at the time that the express company was acting as 
agent. Held (Reynolds, C., dissenting), that the 
express company was liable. 

To shield itself from liability, defendant should have 
disclosed its agency, notwithstanding the fact that it 
is the general business of express companies to act as 
agents for others. Reynolds, C., dissenting. 

The drawee of a draft is supposed to know the signa- 
ture of the drawer; but he is not supposed to have 
the same knowledge of the signature of an indorser, 
and by acceptance and payment he does not admit or 
guaranty the genuineness of the indorsement by the 
payee. Holt et al. v. Ross. Opinion by Earl and 


Reynolds, CC. 
EXPRESS COMPANY. 


Limiting liability: “‘ Packages.””— This action was 
brought against defendant as president of the Adams’ 
Express Company, to recover for the loss of two cases 
of “‘Shellenberger’s Pills.”” Defendant’s company re- 
ceived at New York for transportation to plaintiffs at 
St. Louis, one package containing three gross or cases 
of pills, worth $113.50 per gross. The receipt or bill of 
lading contained a clause that the holder should not 
demand for any loss or damage more than $50, at 
which “the article forwarded”’ is valued, and which 
should constitute the limit of the company’s liability. 
The three cases were each separately addressed to 
plaintiffs, and were then wrapped up with a proper 
cover in a single package similarly addressed. Plain- 
tiffs received but one of the cases. Held, that the 
article forwarded was the single package, and plaintiffs 
were not entitled to recover $50 upon each of the miss- 
ing cases. 

Had each case contained a different kind of drng 
to defendant’s knowledge, whether the same would 
apply, quere. Wetzell et al. v. Dinsmore, Prest., etc. 
Opinion by Reynolds, C. 

FACTOR — SUPPLEMENTARY PROCEEDINGS. 

This action was brought to recover the value of cer- 
tain goods consigned by plaintiff to defendants, who 
were auctioneers and commission merchants, to be sold 
on hisaccount. The goods were sold on a credit of four 
months and an account was rendered, payment of 
the avails was demanded and refused. Defendants 
attempted to justify the refusal upon the following 
facts. An attachment against one A was served by the 
sheriff upon defendants, with notice that he attached 
the proceeds of all property consigned by B. (the plain- 
tiff) to them, as the property of A. A judgment was 
entered against A, and upon an affidavit, stating on 
information and belief, that defendants had property 
of the judgment debtor, an order was issued requiring 
them to appear and answer. Defendant K. appeared. 
and was examined. He testified to the consignment 
of the goods by plaintiff, the sale and amount of the 
proceeds, plaintiff's demand and the service of the 
attachment. Defendants were thereupon ordered to 
pay over the proceeds, which they did. These proceed- 
ings took place before the time of credit had expired 
and plaintiff had no notice of them. ‘There was no 
proof given that the goods belonged to A. Held, that 
neither the attachment nor order affected plaintiff's 
title, that the order was without jurisdiction and void, 
and defendants were liable. That to authorize such 
an order under section 297 of the Code, the property 
must belong to the judgment debtor. If another 
claims an adverse interest in it the question must be 
determined by an action (§ 299). 
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A factor is bound to assume that his principal is the 
owner of goods consigned to him for sale, and his alle- 
giance is due to his principal only. Barnard v. Kobbe 
etal. Opinion by Reynolds, C. 


NEGLIGENCE. 


1. This action was brought to recover damages for in- 
juries received by plaintiff by being struck and knocked 
down by the pole of defendant's sleigh, while passing 
from a street car to the sidewalk in the city of New 
York. After the court had instructed the jury sub- 
stantially that to entitle plaintiff to recover, the injury 
must have resulted solely from defendant’s negligence, 
and if plaintiff's negligence in any way contributed she 
could not recover, defendant’s counsel requested the 
court to charge, that if the evidence was equally bal- 
anced on the question of negligence in defendant and 
plaintiff, and if the evidence was equally consistent 
with the absence of, as with negligence in the defend- 
ant, then plaintiff could not recover. The court de- 
clined so to charge. Held, noerror. Also held, that 
plaintiff was not chargeable with notice that the street 
in the locality of the accident was one where gentle- 
men were in the habit of testing the speed of fast 
horses, from the fact of her residence near, and her 
custom of riding up and down in the cars, and that a 
refusal of the court so to charge was not error. 
Moody v. Osgood. Opinion by Reynolds, C. 

2. This action was brought to recover damages re- 
ceived by plaintiff in driving up an embankment upon 
one of defendant’s streets. He wasin a top buggy wagon 
approaching a railroad crossing. The embankment 
had been guarded on the edge by a railing, but for a 
space of about eleven feet the railing was gone, and 
defendant had negligently omitted to replace it. Plain- 
tiff saw a train approaching, and, seeing the railing at 
his right, backed his wagon to the right in order to 
turn his horse away from the train; the wagon went 
through the open space and down the embankment, 
and plaintiff was seriously injured. The top of the 
wagon was up and prevented plaintiff from seeing the 
defect in the railing where he sat, by turning his head 
and looking out of the back of the wagon, or by put- 
ting his head out of the right side he could have seen 
it. Held, that the failure to look back to see if the 
railing was perfect was not contributory negligence 
per se, but presented a question for the jury. 

The degree of care and watchfulness in such case is 
not the same as is required of a traveler about to 
cross a railroad track. Gillespie v. City of Newburgh. 
Opinion by Johnson, C. 


PARTNERSHIP — CHECK. 


This action was brought to recover the amount of a 
check for $156, signed with the firm name of a former 
copartnership, composed of defendants. It appeared 
that the firm of M. & G., the defendants, were owing 
H. $156. H. owed G. $120. G. paid the firm’s indebted- 
ness by receipting his own account and paying the 
balance in money. He then drew the check of the 
firm for $156, which he subsequently transferred to 
plaintiff without the knowledge or assent of M., in 
payment of his individual debt. This action was 
brought after the dissolution of the firm. The court 
charged the jury that, to enable plaintiff to recover, 
the check must have passed to him before the dissolu- 
tion of the firm. Held, no error, as after the dissolution 
G. could not make valid an instrument previously 
signed, creating a liability against the firm. 











THE ALBANY LAW JOURNAL. 


359 











Also held, that plaintiff could not recover, as the 
assignee of G.’s claim against his copartner, growing 
out of his settlement with H., as it was not in the 
power of G. to separate his claim and thus subject his 
copartner to several actions with different persons, but 
all must go into the general account between the part- 
ners. 

The signing of a check does not give it vitality, and 
it does not become operative until transferred to 
some third person. The fact that it is signed by one 
member of a firm, in the partnership name, does not 
affect this rule; he signs and holds it as the repre- 
sentative of the firm, and no act of his will give it 
validity in his own hands, and for legal purposes it 
will be deemed to be signed when it is transferred 
to athird party. Gale v. Miller, impleaded, etc. Opin- 
ion by Johnson, C. 


PRACTICE — ESTOPPEL. 


This action was brought by plaintiff against defend- 
ant, in equity, to restrain defendant from prosecuting 
an action in ejectment against plaintiff for the recov- 
ery of a lot of land in New York city, and to compel 
defendant to convey said premises to plaintiff. The 
wife of plaintiff and the mother of defendant were 
each owners of an interest in certain real estate. By 
a decree in a partition suit, a lot, forming a part there- 
of, was awarded to defendant. Plaintiff’s wife died, 
leaving two children, and defendant’s mother also 
died leaving her, her only heir at law, surviving. A 
bill of review was filed, to which plaintiff, his children 
and defendant were made parties. Plaintiff appeared 
and answered, and a decree was made vacating and 
setting aside the judgment and all the proceedings in 
the partition suit. After the filing of the bill of re- 
view and before the decree, an order was granted by 
the Supreme Court, upon the petition of defendant’s 
guardian, she being a minor, directing a sale of said 
lot so awarded to defendant, and the application of the 
proceeds for her use and benefit; a conveyance thereof 
was ordered and the grantee conveyed to plaintiff. 
After the rendition of the decree upon the bill of re- 
view a second proceeding for partition was instituted, 
by petition in the Supreme court; plaintiff was made a 
party and was personally served; he made default. A 
judgment of partition was ordered, setting off said 
lot to defendant. Defendant then brought an action 
for ejectment against plaintiff, who was in possession, 
in the Superior Cuurt of the city of New York; plain- 
tiff then brought this action. Held, 1st. That as a point 
of practice the action could not be maintained; but if 
plaintiff had any title, legal or equitable, it might and 
should have béen interposed as a defense in the eject- 
ment suit. 2d. That as plaintiff knew of and was a 
party to the bill of review when he took title, he was 
bound by the decree, which invalidated his title, and 
he was estopped by the decree therein and by the sub- 
sequent judgment in partition from any claim of legal 
title to said lot. Also held, that upon the question of 
estoppel, it was immaterial whether the partition was 
by ordinary suit or by proceedings as orginally pro- 
vided for in the Revised Statutes, that either con- 
cluded all rights of the parties which were properly 
the subject of consideration. 

The remedy by injunction is to be resorted to asa 
general rule only where an injury without adequate 
redress may result if the writ be not employed. Sav- 
age v. Allen. Opinion by Reynolds, C. 





STOCK-BROKERS’ CONTRACT. 

This action was brought against defendants, as stock 
brokers, to recover damages upon the sale of certain 
stocks. Defendants had purchased these stocks for 
plaintiff under an agreement, by which she was to fur- 
nish a specified margin as security, and keep the same 
good when called upon; if she failed to comply with 
such demand, defendants were authorized to close the 
account by purchase, or at public or private sale, with- 
out notice. Plaintiff’s margin was reduced below the 
amount required, and defendants sold the stocks with- 
out notice and without making a call or demand for 
further security, or a tender of the certificates and 
demand of payment therefor. After the sale, defend- 
ants made up and presented to plaintiff an account 
crediting the stocks at the prices for which they were 
sold, and showing a balance due them which they 
demanded. Plaintiff complained of the sale; but upon 
defendants threatening to sell other securities they held 
belonging to her, and which she needed for use, she 
paid the account. Held, that there existed between 
the parties the relation of pledgor and pledgee; that 
defendants’ sale of the stocks was unauthorized and 
wrongful, and that they were liable. 

Also held, that the payment of defendants’ account 
by plaintiff was not an assent or acquiescence in the 
account or s#le, and that plaintiff was not concluded 
thereby asa voluntary payment. That in order to make 
an account stated, there must be a mutual agreement 
between the parties as to the allowance or disallowance 
of their respective claims; and to establish such an 
account, so as to preclude a party from impeaching it, 
save for fraud or mistake, his assent to the account as 
rendered must be proved either express or implied 
from failure to object within a reasonable time after 
presentation. 

Payment of a claim for the sole purpose of releasing 
property held in pledge by the claimant, and which 
he refuses to surrender without such payment, is not 
a voluntary payment, and does not preclude the 
pledgee from questioning the claim. Stenton v. Jerome 
et al. Opinions by Earl and Reynolds, CC. 


a 
GENERAL TERM ABSTRACT. 


THIRD DEPARTMENT— MARCH, 1874.* 
CONTRACT. 

1. Construction of : payment in corporate stock.—Plain- 
tiff’s testator performed certain services fora company 
organized to build a railroad. At a meeting of the 
board of directors it was resolved that for his past ser- 
vices he should receive aspecified sum, payable in stock 
of the company, and for his future services at acertain 
rate payable in the same stock. The terms of compen- 
sation were accepted by the testator. At the time, 
there was no stock issued, and all parties believed that 
it would be, when issued, of par value. Held, that the 
payment of such services was to be in stock of the 
company estimated at its nominal or par value, and 
not at its market value. Bates v. Cherry Valley, etc., 
R. R. R. Co. Opinion by Bockes, Jr. 

2. For sale of lands: construction of. — The vendee of 
lands agreed, in addition to the stipulated price, to pay 
the vendor, in case a certain railroad was constructed 
through the town where the lands were situated, a 
further specified sum “in one year from the time 
of the completion and operation of said road.” Held, 





*To appear in vol. 3 N. Y. Sup. 
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that the contract did not require that such rail- 
road should be completed in the highest style of art 
known to engineering or complete in all its parts, but 
that it should be completed as a permanent structure, 
and to an extent to insure safety to passengers at or- 
dinary railroad speed, and the safe delivery of mer- 
chandise, and should be operated for the specified time 
with regularity and with the usual appliances and con- 
veniences of a well-conducted road; and a railroad 
where most of the bridges were on temporary founda- 
tions, the track, for long distances, on trestle-work, 
and in many places not graded or ballasted, the banks 
not sufficiently sloped to be safe, the cuts incomplete, 
the turn-outs not put in, the fences and cattle-guards 
and signs at road-crossings not constructed, and the 
title to portions of the road-bed not acquired, was not 
completed within the terms of such contract. Parsons 
v. Tilden. Opinion by Bockes, J. 


FRAUDULENT CONVEYANCE. 

1. Right of creditors: exempt property : bownty money : 
enlistment under fictitious name.— R. placed bounty 
money, received by him upon enlistment into the 
army, in the hands of his wife, who afterward pur- 
chased real estate, taking title in her own name and 
paying toward the purchase-price $600 of the bounty 
money. Afterward the wife gave R., in settlement of 
aclaim by him for the bounty money, her note for 
$400, after which settlement she sold and conveyed the 
real estate to B. After this B. bought the note from 
R., paying him $25. R., claiming that B. still owed 
him $375 upon the purchase of the note, sued him; B. 
defended, and the suit was settled. After these trans- 
actions, plaintiff, who had obtained a judgment against 
R., commenced action, asking to have the debt satis- 
fied from the lands and from the note, claiming that 
said transactions were fraudulent as to him. Held, 
(1) That the bounty money, being exempt from claims 
of creditors, a gift of it by the debtor to his wife 
would not be in fraud of creditors. (2) If the intent 
of R. was that the money should be invested, and his 
wife, either without or with his consent, took title of 
the lands purchased to herself, she and R. had a right 
to settle for R.’s equity in such lands, and having done 
so, bona fide, before the proceedings were commenced 
to reach such equity, the lands were discharged there- 
from. (3) That the note, while in R.’s hands, although 
received for bounty money invested, was not exempt; 
but, having been transferred to B. for a consideration, 
either paid or satisfied in the settlement of the suit, 
no collusion or want of good faith in such transfer, 
suit or settlement being shown, was not liable to any 
claim of R.’s creditor. Yowmans v. Boomhower. 
Opinion by Bockes, J. 

2. Held, also, that the fact that R., at the time he 
received the bounty, was a deserter from the army, 
and enlisted under a fictitious name, would not affect 
the exemption of such bounty. Ib. 


MUNICIPAL CORPORATIONS. 

1. Duties of: negligence: defective sewers : damages.— 
The city of Troy had, fora number of years, assumed 
charge and taken care of a sewer. Under the direction 
of the city officials, a wall had been built across the 
sewer, with an opening too small for the discharge of 
the water flowing through it, in consequence of which, 
debris formed, obstructing the sewer, and causing it to 
overflow into and seriously damage plaintiff's house. 
Held, that the city was under obligation to keep the 
sewer in repair, which involved a reasonable watchful- 








ness in ascertaining its condition, and, that being 
omitted, the city was liable for injuries resulting from 
the omission, and a notice of defect in the sewer was 
not necessary to fix the liability. Nims v. Mayor, etc., 
of Troy. Opinion by Bockes, J. 

2. At the time of the injury complained of, plain- 
tiffs house was being constructed by contract, and the 


, contract for the mason and carpenter work and mate- 


rial had not been fulfilled. Held, that plaintiff might 
accept the masun and carpenter work as completed, 
and recover for the damage done to the building. 
Held, also, that plaintiff was entitled to recover for the 
loss of use and occupation of the premises, while the 
repairs rendered necessary by the bursting of the 
sewer were being made. Such damages are not specu- 
lative. Ib. 
PROMISSORY NOTES. 

1. Indorsement: extending time of payment without 
knowledge of indorser: practice: waiver of objections: 
demand and protest: manner and time of: statute con- 
struction. — In an action upon a promissory note against 
the indorsers, held, that an agreement with the maker 
to extend the time of payment, made without consid- 
eration, was void, and did release the indorsers. First 
National Bank of New Berlin v. Church. Opinion by 
Bockes, J. 

2. Defendants, in their answer, in relation to an alle- 
gation in the complaint, stated that they had “no 
knowledge or information in regard thereto.’ Held, 
that the form of answer was objectionable, but not 
having been objected to before or at the trial, the in- 
formality was waived. Ib. 

3. Upon the appeal it was claimed, that the notice of 
the protest served was insufficient to charge the in- 
dorsers, being informal in this, that there was no proof 
that the note was protested on the day it fell due, and 
also, that other proof than the notary’s certificate was 
required to establish due protest, an affidavit of non- 
reception of notice under Laws of 1833, chapter 271, 
having been served with the answer. Held, that the 
objections not having been raised at the trial were 
waived, and could not be urged on appeal. Ib. 

4. The notary’s certificate stated that he gave notice 
to the indorsers by depositing post-paid notices ‘in 
the letter-box, at the post-office,” etc. Held, that de- 
posit ‘in the letter-box at the post-office ’ was a com- 
pliance with the statute. Laws 1857, ch. 416, § 3. Ib. 

5. The note, by its terms, fell due on July 5, 1869, 
which was Monday. Held, that under Laws of 1865, 
chapter 146, then in force, the note became due and 
payable Saturday, July 3, and not Tuesday, July 6. Ib. 

— smo —— 


BOOK NOTICE. 


United States Digest, by Benjamin Vaughan Abbott. First 
series, vol. II. Boston: Little, Brown & Company, 1874. 


This volume contains eight hundred and eighty 
large and closely printed pages, and includes the titles 
between ‘ Assignments’’ and ‘ Bills and Notes.’’ 
We have in our notice of the first volume stated the 
object and general plan of the work, but its import- 
ance to the profession will justify their repetition here, 
and we cannot do better than to give them in the words 
of the Editor, Mr. Abbott: 

“To give a convenient exhibit of the entire body of 
adjudications of the American courts is the object of 
this United States Digest. The First Series comprises 


the period from the beginning of our judicial history 
to the year 1870. The Second Series continues the 
work in annual volumes, from that time. 
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“The basis of the first series is the well-known and 
_ widely used United States Digest. That work has al- 
ways been regarded as admirable in design and success- 
ful in execution. But it reached (1870) thirty-one vol- 
umes; and thus grew to require, for a view of any 
single subject, an examination of twenty-six succes- 
sive books. The present work includes a re-arrange- 
ment of the substantial contents of these twenty-six 
serial volumes, under one alphabet. Omission or con- 
densation is not the purpose. The object is to repro- 
duce in more convenient form, and under improved 
arrangement, all that is valuable of the statement of 
American cases, contained in the former work. 

“That work omitted some volumes of American 
reports. These volumes have been included in this 
Digest. The whole body of American reports is there- 
fore represented. 

“Tn planning the mode of executing the task, the 
friends of the former United States Digest have been 
consulted extensively; and the undersigned has been 
governed by their views. 

“Upon the question of classification, the general 
preference has been to follow substantially the classifi- 
cation of the former work; admitting, however, mod- 
erate alterations, to accommodate the system to the 
changes in legal nomenclature which have been so wide- 
ly introduced by legislation and codification in recent 
years. A full table of contents, exhibiting the classifi- 
cation employed, will appear at the close of the last 
volume. 

‘“*Upon the arrangement of decisions under the sep- 
arate divisions and subdivisions a general wish has 
been expressed for achange of method. Inthe former 
work, the decisions gathered under any one subdivis- 
ion of a title were, generally, arranged by States in a 
geographic order. In this, the logical connections of 
the decisions is made the leading guide in arrangement. 
If the subject appears to be one depénding on princi- 
ples and considerations of general operation, so that a 
comparison or contrast of decisions gathered from va- 
rious jurisdictions promises to be useful, the decisions 
are arranged in logical order of subject-matter. If the 
subject is one governed by local, positive law, so that 
the reader is chiefly concerned to know what has been, 
in fact, the course of decision in each State distinctly, 
the decisions are arranged by States; following, how- 
ever, the alphabetic order. This method of arrange- 
ment, deemed adapted to subserve the study of com- 
parative jurisprudence, and to facilitate efforts to har- 
monize the decisions, is a leading difference between 
the present work and its predecessor. 

“Upon the question whether the size of the work 
might be reduced by any omission of decisions, — such, 
for example, as those which have become obsolete by 
changes in statute law, those which are purely of local 
or special application, and those which have been dis- 
approved or overruled, — the expression of opinion has 
been strongly in the negative. With very few excep- 
tions, therefore, chiefly some decisions which have 
been directly and unequivocally reversed in a higher 
court, the editor has aimed to present, at least by way 
of citation, and generally in full statement, all the 
cases found in the older work. This Digest, there- 
fore, exhibits the history and growth of our law, as 
well as its present rules; and care should be taken, by 
the reader, to distinguish between what is past and 
historic, and what is present and operative. 

“This revision of the United States Digest will re- 
duce it to less than one-half its present size; and it is 





confidently hoped that they will be contained in twelve 
volumes.” 

We know of no recent undertaking in the way of 
law books of more importance to the profession than 
this. To have the gist of the entire adjudications of 
the courts of this country in a form convenient for 
examination at a comparatively slight cost, is a con- 
summation devoutly to be wished by every lawyer 
who has a proper estimate of his duty to his clients 
and to the court. 


+> 
ag 


CORRESPONDENCE. 





Law ScHOOLS AND ADMISSIONS TO THE BAR. 


Editor Albany Law Journal: 

Sr1r—I was particularly pleased with your observation 
in this day’s issue regarding the admission of students 
from the law schools to the bar. This is now a matter 
calling for the instant attention of the profession, for it 
is now understood that any dullard who knows just suf- 
ficient of the English language to read a few text books, 
and is able to pay a fee of two hundred dollars, can 
graduate from a law school and can have himself 
dubbed “‘ Attorney and Counselor at Law.”’ 

I have been through Columbia College Law School, 
and I know well whereof I speak. 

I have known lads who could not write the English 
language tolerably, spend their allotted time, pay their 
fee and go forth patented with the conspicuous letter, 
“LL. B.” 

It is really ludicrous, but at the same time lamenta- 
bly shameful. Will the profession strive and unite 
and exact some little degree of scholarship from a 
graduate? I do think a faculty at a law school ought 
not to be permitted by its own examination and au- 
thority to give a license admitting to the bar. There 
should be a board of examiners by the court, or else by 
the bar association, and some little standard of scholar- 
ship insisted on. 


New York, May 23d. 
—————_>—__———_—. 


COURT OF APPEALS DECISIONS. 


The following decisions were announced by the Court 
of Appeals on Tuesday last: 

Judgments affirmed, with costs— Furman v. Van 
Sise; The People v. Miller; The Board of Water Com- 
missioners of the city of Detroit v. Burr; Griggs v. 
Griggs; Justh v. The National Bank of the Common- 
wealth; Blake v. The Buffalo Creek Railroad Co.; 
Downs v. The New York Central Railroad Co.; Lewis 
v. Schneider; Cory v. Leonard; Livingston v. Arnoux; 
Collins v. Collins; Yates v. Van De Bogart; Hines v. 
Strong; Kissinger v. The New York and Harlem Rail- 
road Co.; Dubois v. Hermance; La Cour v. McMullen; 
Owens v. The Holland Purchase Insurance Co.; Sim- 
mons v. Lee; Fowler v. Martin.— Orders and judg- 
ment affirmed, with costs—The People ex rel. The 
Buffalo Mutual Gas Light Company v. Steele; Same 
v. Evans. ——Judgments reversed and new trials 
granted, costs to abide event — Coulter v. The Ameri- 
can Merchants’ Union Express Company; Farnan v. 
Feely; Hyatt v. Allen; Richards v. Millard. —— Judg- 
ment as to Martha Ruck reversed and new trial granted, 
costs to abide event, and affirmed as to John Ruck, 
with costs; Loomis v. Ruck. ——- Judgment affirmed 
and judgment absolute for defendants, on stipula- 
tions, with costs— Harrison v. Bockee.—— Judgment 
reversed and complaint dismissed, with costs to appel- 
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lant in this court, and without costs to either party in 
court below — Hays v. Thomas. —— Judgment modified 
by strikirg out the costs of the action against the com- 
pany, with interest, viz.: $200.89 interest from 29th 
of April, 1867, and $98.94 interest from 29th of Febru- 
ary, 1868, without costs as to either party in this court 
—Rork v. Thomas.— Orders affirmed, with costs — 
The Rockford, Rock Island and St. Louis Railroad Co. 
v. Boody; in the matter of the application of Brown 
v. Green, Nos. 1 and 2; The People ex rel. Outwater v. 
Green. —— Orders affirmed and judgments absolute 
for defendants, with costs—'TThe town of Lewis v. 
Marshall; Hammersley v. The Mayor, etc., of New 
York; The Western Transportation Company v. Bar- 
ber. —— Order affirmed and judgment absolute for 
repondent, with costs— Palmer v. Bagg.—— Appeal 
dismissed with costs— Rogers v. Durant.— Motion 
denied without costs, without prejudice to plaintiff in 
any proceeding in court below (see opinion) — Marvin 
v. The Brewster Iron Mining Company. 
—_—__—_———_ 
NOTES. 

Mr. R. 8S. Guernsey, of New York, having remarked 
in a recent article on ‘‘ Legal Bibliography,’’ upon the 
desirability of a “catalogue of all the law books in the 
English language, chronologically arranged,”’ etc., con- 
tinued: ‘No publisher in Europe or America will 
undertake to publish so extensive a work and rely 
upon the sales for their re-imbursement, although the 
compiler would ask nothing for his manuscript. Mr. 
Guernsey seems to have been mistaken, for he sends us 
a copy of a letter to him from Messrs. Callaghan & Co., 
in which they say, “‘ we beg to offer you or any gentle- 
man who will compile such a work the means of doing 
so. We will agree to print and bind it in the very best 
law style, and in all respects perform our share of duty 
to the profession.”” Mr. Guernsey is unable to avail 
himself of the opportunity, so that here is a vacancy 
that somebody ought to rush into, and considering the 
fact that there are so many men anxious to discharge 
their “‘debt to the profession,’’ we have no doubt that 
any number would do so could they see any likelihood 
of discharging their other debts in so doing. 

The General Term of the Fourth Department, at its 
April term, made a decision of interest to overseers of 
the poor. The plaintiff, Hagerty, as overseer of the 
poor of the city of Rome, brought an action against 
Agan to recover the penalty for selling strong and 
spirituous liquors in quantities less than five gallons 
without a license, contrary to ch. 628, Laws of 1857. 
The defendant demurred to the complaint, on the 
ground, among others, that the plaintiff had no legal 
capacity to sue, claiming that as the Laws of 1873, ch. 
820, authorized the ‘‘ Overseer of the Poor of the town” 
to bring the action, overseers of the poor of cities had 
no such authority. Judge Doolittle at a special term 
overruled the demurrer and ordered judgment for the 
plaintiff. The general term affirmed the decision of 
Judge Doolittle. 

A recent number of the ALBANY LAW JOURNAL 
contains a long article on Religious Restraint of Trade, 
in which the learned editor takes occasion to illustrate 
the uses of legal journalism by “blazing a path,’’ as 
the admirers of Mr. Bishop say, in advance of the 
courts, on the woman-praying-temperance crusade, 
which has lately had an absurd and spasmodic run in 
various parts of the country, and is now apparently 
subsiding. No doubt many a lawyer and many a lay- 





man has asked himself whether such demonstrations 
are tolerated by the law, and if not, of what species 
of offense do they consist? This question the ALBANY 
Law JouRNAL lucidly answers: “It is a nuisance in 
restraint of trade.” This conclusion is enforced and 
illustrated by the following cases: Guille v. Swan, 19 
Johns. 381; Gilbert v. Mickle, 4 Sandf. Ch. 357; Rex v. 
Carlile, 6 Car. & P. 687; and Fairbanks v. Kerr, 70 
Penn. 86; 3. C., 10 Am. Rep. 664.—Central Law Jour- 
nal. 


In Williamson v. Freer, 3 L. & R. (N. 8S.) 332, was 
ruled an important point in the law of libel. The 
plaintiff was 1 young woman employed as accountant in 
defendant's shop. The defendant, suspecting, upon 
information which at the time seemed sufficient, that 
she had embezzeled money, communicated with her 
father on the subject, once by letter and twice by tele- 
graph. The telegrams were as follows: ‘‘Come at once 
to Leicester if you wish to save your child from appear- 
ing before the magistrates,’ and “Your child will be 
given in charge of the police unless you reply and come 
to-day. She has taken money out of the till.”” The 
plaintiff was afterward proved to be innocent of these 
charges and brought the action of libel against the 
defendant. The judge at the trial ruled out the letter 
to the father on the ground that it was privileged. 
The telegrams were held, however, not to be privileged, 
though the judge said that they would have been so 
had they been written in aletter. Onappeal the Com- 
mon Pleas sustained this decision, holding that there 
was abundant evidence of publication, and that the 
telegrams were not privileged. 


——_——— 


LEGAL NEWS. 


Hon. Thomas G. Alvord has been appointed attorney 
for the New York Central Railroad at Syracuse. 


Hon. Asabel Peck, judge of the Supreme Court of 
Vermont, is named as a candidate for Governor of 
that State. 

The bill abolishing the State Constabulary of Massa- 
chusetts, finally passed the House on the 22 inst., to 
take effect immediately on its passage. 

M. L. Stephenson, one of the judges of the Supreme 
Court of Arkansas, and Wm. H. H. Clayton, brother of 
United States Senator Clayton, and judge of the first 
judicial Circuit Court of that State, have resigned. 


All the prizes for the best essays on subjects in muni- 
cipal law, awarded at the recent Commencement of 
Columbia College, New York city, went to Yale men 
of the class of "70 and ’71, and amounted to $250, $150 
and $100. 

It has been judicially determined in Georgia that the 
man who comes to grief while playing the ghost gets 
no more than he deserves, and that the law has no 
account to settle with the survivor. This doesn’t make 
the affair quite as funny as usual. 

The Committee on Character and Qualifications of 
Applicants for Admission to the Bar, appointed by the 
General Term of the Supreme Court, First Department, 
at its present session, have reported in favor of admit- 
ting as attorneys and counselors of the court, the fol- 
lowing named gentlemen: August Reymert, Charles 
W. Bennett, Artemas H. Holmes, George H. Adams, 
Thomas V. Cator, Thomas F. McGowan, Gurdon S. 
Buck, James J. Meyers, W. P. Parker and John 8S, 


Berry. 
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GENERAL STATUTES OF THE STATE OF 
NEW YORK, 


PASSED AT THE 97TH SESSION, 1874. 


CHAP. 345. 
An Act in regard to publishing the account* of incor- 
porated villages in this State. 
PassED May 6, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SECTION 1. It shall be the duty of the board of trus- 
tees of each of the incorporated villages of this State 
to cause to be published, once in each year, and twenty 
days next before the annual meeting, in at least one 
public newspaper printed in such village, a full and 
detailed account of all money received by them, or 
the treasurer of said village, for the account and use 
thereof, and of all money expended therefor, giving 
the items of expenditure in full. Should there be no 
paper published in said village, they shall be required 
to publish the same by notice to the tax payers, by 
posting in five public places in said incorporated 
limits. 

§ 2. Said annual report shall also state the funded 
and floating or temporary debt of said village. 

§ 3. This act shall take effect immediately. 


CHAP. 390. 


Aw Act to amend an act entitled “ An act to amend 
and consolidate the several acts relating to the pres- 
ervation of moose, wild deer, birds and fish,’ passed 
April twenty-sixth, eighteen hundred and seventy- 
one. 

PAssED May 9, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section one of the act entitled ‘‘ An act to 
amend and consolidate the several acts relating to the 
preservation of moose, wild deer, birds and fish,” passed 
April twenty-sixth, eighteen hundred and seventy- 
one, as amended April twenty-ninth, eighteen hun- 
dred and seventy-two, is hereby amended so as to read 
as follows: 

§1. No person shall kill or chase any moose or wild 
deer in any part of the State save only during the 
months of September, October and November in any 
year. No person shall sell, expose for sale, transport, 
or have in his or her possession in this State after 
the same has been killed, any moose, wild deer or fresh 
venison, save only during the months of September, 
October, November, December and January. No per- 
son shall, at any time, in this State, kill any fawn dur- 
ing the time when it isin its spotted coat, or have in 
his or her possession the carcass or fresh skin of such 
fawn after the same shall have been killed. No person 
shall, in any part of this State, set any trap, spring gun 
or other device at any artificial salt lick or other place, 
for the purpose of trapping and killing any moose or 
deer. It shall not be lawful to pursue deer with hounds 
in the county of Steuben. It shall not be lawful for 
any person to kill or cause to be killed any wild deer 
in the county of Suffolk, except from the first day of 
November until the fifteenth day of November in each 
year. It shall not be lawful for any person at any 
time to kill or cause to be killed any wild deer while 
standing, walking, running, swimming or lying down 





* So in the original. 





in any of the waters, ponds or streams of the county of 
Suffolk. Any person offending against any of the preced- 
ing provisions of this section shall be deemed guilty of 
a misdemeanor, and in addition shall be liable to a pen- 
alty of fifty dollars for each moose or wild deer or 
fawn, so killed or pursued or trapped, and for every 
spring gun so set, or moose or wild deer or fawn skin 
or fresh venison had in his or her possession, aud may 
be proceeded against therefor in any county of the 
State in which the offender or prosecutor may reside. 

§ 2. Section two of the act entitled ‘‘ An act toamend 
and consolidate the several acts relating to the preser- 
vation of moose, wild deer, birds and fish,”’ passed 
April twenty-sixth, eighteen hundred and seventy- 
one, as amended April twenty-ninth, eighteen hun- 
dred and seventy-two, is hereby amended so as to read 
as follows: 

§ 2. No person shall kill or expose for sale or have in 
his or her possession after the same has been killed, 
any wild duck, goose or brant, between the first day 
of May and the first day of September, nor any wood- 
duck between the first day of January and the first 
day of September, under a penalty of twenty-five dol- 
lars for each one killed or had in possession. 

§ 3. This act shall take effect immediately. 


CHap. 409. 


Aw Act to amend chapter four hundred and thirty- 
three of the Laws of eighteen hundred and seventy- 
two, entitled ‘‘ An act to amend chapter seven hun- 
dred and twenty-one of the Laws of eighteen hun- 
dred and seventy-one, entitled ‘An act to amend 
and consolidate the several acts relating to the pres- 
ervation of moose, wild deer, birds and fish,’ passed 
April twenty-sixth, eighteen hundred and seventy- 
one; also to repeal section thirty of said act,”’ 
gs twenty-ninth, eighteen hundred and seventy- 

wo. 


PASSED May 9, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SECTION 1. Section seven of chapter four hundred 
and thirty-three of the Laws of eighteen hundred and 
seventy-two, entitled ‘“‘ An act to amend chapter seven 
hundred and twenty-one of the Laws of eighteen hun- 
dred and seventy-one, entitled ‘An act to amend and 
consolidate the several acts relating to the preservation 
of moose, wild deer, birds and fish,’ passed April 
twenty-sixth, eighteen hundred and seventy-one,” is 
hereby amended by striking out the word ‘and,’ be- 
tween the words “July and August,” at the end of the 
following sentence in said section, to wit: 

‘Nor seines or nets of any kind in the waters of Ot- 
sego lake, except from the first day of March to the 
last day of August, and no gill nets, except during the 
months of July and August,” and adding to said sen- 
tence, after the word ‘‘ August,” the words “ and Sep- 
tember.” 

§ 2. This act shall take effect immediately. 


Crap. 410. 


An Act to authorize towns and villages to provide 
a sinking fund for the payment of their bonded in- 
debtedness. 


PASsED May 11, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate re Assembly, do enact as follows : 

SEecTION 1. Any town or incorporated village in the 

State of New York, having issued its bonds, or that 

may hereafter issue its bonds, under the provisions of 








364 


THE ALBANY LAW JOURNAL. 














law, and said bonds being a valid debt of said town or 
village to mature or become due in a specified period of 
time, may, by a vote of a majority of the electors pres- 
ent and voting at any annual town meeting or charter 
election of said village, raise by tax levied upon the taxa- 
ble property of said town or village, such sum as may be 
specified by said vote in the manner hereinafter pro- 
vided for the purpose of buying and canceling said 
bonds, or the purpose of providing a sinking fund for 
the ultimate payment of said bonds. 

§2. The town board consisting of the supervisor, 
town clerk and justices of the peace in towns, or the 
village trustees in villages, shall meet at least twenty 
days before the annual town meeting or the annual 
village election, and shall determine by a majority of 
said board what amount shall be annually raised for 
the purpose as described in section one of this act, and 
the form of the ballot and the manner of voting, and 
shall give notice of such voting by posting at least five 
notices in public places in said town or village setting 
forth the time of such voting, the amount to be raised, 
and the purpose for which the same is raised, and the 
result of such vote shall be operative until the same 
shall be changed by a vote of said electors taken in a 
similar manner at a subsequent election. 

§3. The money so raised shall be used to buy and 
cancel the said bonds provided the same can be pur- 
chased at their par value, or in case said bonds cannot 
be so purchased, said money shall be paid over to the 
county treasurer of the county, who shall loan the 
same at seven per cent per annum interest, secured by 
mortgage on unincumbered real estate for a period of 
time equal to the time said bonds have to run, or in- 
vest the same in bonds of the State of New York or 
of the United States, and at the maturity of said town 
or village bonds, said money shall be applied to the 
payment of said bonds, and the supervisor of such 
town or president of the trustees of said village shall 
be charged with the duty of receiving said money from 
said county treasurer, giving security for the same in 
double the amount received; and of purchasing or 
paying said bonds, and of canceling the same in the 
presence of the said town board or village trustees as 
the case may be. 


CuHap. 414. 


Aw Act relating to the commitment of indigent and 
nar insane persons to the State Homceopathic 
Asylum for Insane at Middletown. 


PassEeD May 11, 1874; three-fifths being present. 

The a of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Srecrion 1. County judges and superintendents of 
the poor in any of the counties of this State, and all 
county or other officers having authority to commit 
insane persons to any of the State lunatic asylums in 
this State, are hereby authorized to commit indi- 
gent and pauper insane persons for whom homeceopa- 
thic treatment may be desired, to the State Home- 
opathic Asylum for the Insane at Middletown, in the 
same manner and on the same terms and conditions as 
are now required or may hereafter be required by law, 
for the commitment of indigent or pauper insane per- 
sons to any of the other State lunatic asylums in this 
State, provided the number, in the aggregate, of such 
patients shall not exceed the accommodations at the 
disposal of the superintendent in said asylum. 

§ 2. This act shall take effect immediately. 





CuHap. 416. 


Aw Act further to amend section six of chapter two 
hundred and eighty of the Laws of eighteen hun- 
dred and forty-five, entitled ‘‘ An act for the publi- 
cation of the session laws in two newspapers in each 
county of this State,’’ passed May fourteenth, eigh- 
teen hundred and forty-five. 


PassED May 11, 1874; three-fifths being present. 


The Pe of the State of New York, represented in 
Senate ar y + the by do Af. as follows : 

SEcTION 1. Section six of chapter two hundred and 
eighty of the Laws of eighteen hundred and forty- 
five, entitled ‘“‘ An act for the publication of the session 
laws in two newspapers in each county of this State,”’ 
is hereby amended so as to read as fuilows: 

§6. The publisher of each of the papers so designated 
as aforesaid shall be entitled to receive for such publi- 
cation of all the laws above specified a sum not exceed- 
ing fifty cents for each folio, such amount to be deter- 
mined by the board of supervisors in each county. 

§ 2. This act shall take effect immediately. 


Cuap. 417. 


AN Act to provide ways and means for the support of 
government. 


PAssED May 11, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. There shall be imposed for the fiscal year, 
beginning on the first day of October, eighteen hun- 
dred and seventy-four, on each dollar of real and per- 
sonal property of this State, subject to taxation, taxes 
for State purposes hereinafter mentioned, which taxes 
shall be assessed, levied and collected by the annual 
assessment and collection of taxes for that year, in the 
manner prescribed by law, and shall be paid by the sev- 
eral county treasurers into the treasury of this State, to 
be held by the treasurer for application to the purposes 
specified, that is to say, for the general fund, and for 
the payment of those claims and demands which shall 
constitute a lawful charge upon that fund during the 
fiscal year, commencing October first, eighteen hun- 
dred and seventy-four, one and one-half mills. 

For deficiency in the general fund, including the 
amount stolen from the State treasury to September 
thirtieth, eighteen hundred and seventy-four, sixty- 
nine one hundred and sixtieths of one mill. 

For the free school fund for the maintenance of 
common schools in this State, one mill and one-fourth 
of one mill, pursuant to chapter four hundred and 
six of the Laws of eighteen hundred and sixty-seven. 

For the payment of the interest and redemption of 
the principal of the State debt of two and one-half 
million dollars, as provided in chapter two hundred 
and seventy-one of the Laws of eighteen hundred and 
fifty-nine, one-tenth of one mill. 

For the payment of the interest andto provide for 
the redemption of the State bounty débt, pursuant to 
chapter three hundred and twenty-five of the Laws of 
eighteen hundred and sixty-five, two mills. 

For the purposes of the new capitol, one-half of one 
mill. 

For continuing the erection of the asylums and re- 
formatories now in process of construction, six-six- 
teenths of one mill. 

§2. This act shall take effect immediately. 
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RIP VAN WINKLE AS A REPORTER. 


“ EXPLANATION. 

“We have had in our possession for several years 
past certified copies of old opinions of the court of 
appeals, which, on examination, were found not to be 
reported in that court, and, from their brevity, etc., it 
was supposed were not intended to be; and occasion- 
ally we have published one, for the sake of variety or 
to fill out a number of our reports, knowing that good 
law is never the worse for being old. But, unfortu- 
nately, the case of Wait v. Green, ante, p. 449, has not 
only been reported in the court of appeals (36 N. Y. 
556), but it is not good law. Judge Bockes, in 
calling our attention to the subject, says: ‘And which 
opinion then (1867) received the concurrence of all 
the members of the court. But the principle of this 
case was afterward very carefully reconsidered in the 
Court of Appeals (40 N. Y. 314), and disapproved. 
Therefore, Wait v. Green is not now authority. Still, 
although condemned and overruled in fact, it was 
reported, perhaps inadvertently, in 1872, in 62 Barb. 
241. The heresy of that case should not be perpetu- 
ated.’ In that view we concur entirely, and regret 
very much its appearance in the present volume.— 
Rep.” 

“Tf there could be a Code devised which would 
make parties litigant honest enough to swear to the 
truth, whether diametrically opposed to their interests 
and feelings or not, the rule of the statute allowing 
parties to be witnesses in their own behalf in actions 
for or against themselves would appear to be of some 
practical value. But as it is, this statute seems to be 
a standing temptation to the commission of the crime 
ef perjury, which human nature, in its weakness, in 
most cases, perhaps, is unable to resist.— Rep.” 

The above choice extracts are from the forty-sixth 
of Howard's Practice Reports, the first being a note 
at the close of the volume, and the last a note at the 
close of the case of People v. Pearsall, page 138. 

We must congratulate Mr. Howard on theingenuity 
of his excuses for publishing Wait v. Green. “For 
the sake of variety” is good, for the publication 
shows how variantly the same court can decide the 
same point in the course of a few years. “To fill out 
a number,” however, can hardly apply to this case, 
because it appears some seventy pages before the close 
of the volume. Mr. Howard should rest on “ variety,” 
and not dabble with “inflation.” 

The other note requires a little explanation. Mr. 





John H. Bullard brought a civil suit against Mr, Pear- 
sall, and Mr. Pearsall beat Mr. John H. Bullard. 
Then Mr. John H. Bullard had him indicted for per- 
jury on that trial, and he beat Mr. John H. Bullard 
again. This was more than Mr. John H. Bullard 
could stand, and so his counsel, General E. F. Bullard, 
who happens also to be his brother, has Mr. Howard 
to report the criminal case, and the note above quoted 
is added. We guess the General wrote it, but we 
don’t know. The portion quoted is preceded by the 
allegation that, “if the verdict of the jury in this case 
is correct, it leaves John H. Bullard (a respectable 
man), the plaintiff in the civil action and the com- 
plainant in this case, in the unenviable position of 
having committed willful and corrupt perjury on three 
several occasions.” (How it could have been on three 
joint occasions we don't exactly see, but perhaps it 
is irrelevant.) And then follows the wail about par- 
ties being witnesses on their own behalf. The note 
was undoubtedly designed to be fraternal, but we 
hardly think it is so. It would seem cruelly and 
unnecessarily to call public attention to a very patent 
inference. 

But assuming, as we are bound in common polite- 
ness to assume, that the note is the offspring of the 
reporter, and not of the fraternal counsel, we think 
it evinces, in connection with the “explanation,” 
that Mr. Howard has outlived his usefulness as a 
reporter. He lives too much in the past. Undoubt- 
edly he would like to turn back the wheels of time 
some twenty years, when parties could not open 
their mouths in courts of justice, and when his 
reports were adolescent. He would undoubtedly 
like to have a chance to inflict his succeeding 
volumes on the profession again. He would un- 
doubtedly like to have things so that Mr. Pearsall, 
being indicted by Mr. John H. Bullard, could not tell 
his story under oath, and Mr. John H. Bullard and 
his counsel, General E. F. Bullard, could put him 
through on Mr. John H. Bullard’s testimony unob- 
structed and unmolested. But these things are all 
gone by. Mr. Howard is behind the times. He 
draws too much water; he has apparently shed his 
knee-pans; he lags superfluous on the stage. The 
contemplation of his forty-sixth volume with its 
“explanation” seems to weigh him down. It is 
doubtless a state of affairs to make a moralist weep, 
that the profession do not want overruled cases freshly 
reported, and that when a man is beaten in a civil 
suit he cannot, on his own oath, peaceably send his 
adversary to prison for perjury without an oppor- 
tunity of explanation. But “human nature in its 
weakness” has been “unable to resist” the impulse 
to do away with that state of affairs, and therefore 
the firm of Bullard, Howard & Bullard mourn, 

We do not know how much longer Mr. Howard 
will find it for his interest to continue the publication 
of those researches into antiquity which he is pleased 
to call his “ Reports.” It is certain that the profession 
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do not want them, although they may for awhile feel 
constrained to take them if he persists in uttering 
them. They feel about it a good deal as Lord Eldon 
did when a prosy counselor, who had argued before 
him all day, asked him at evening, when “it would 
be his pleasure to hear him further.” His lordship 
replied, “I will hear you on such a morning, but as 
for pleasure, that has long since been out of the ques- 
tion.” Still if Mr. Howard will persist, let him skip 
down from antediluvian times, emerge from the cata- 
combs, forget the mummies, sell that barrel of “cer- 
tified copies of old opinions” to the rag-man, and 
implore General Bullard to make a careful search 
among his papers and furnish him with a few cases 
that do not stand in need of any pious reflections on 
the part of the reporter. If he will not do something 
of this sort, he will find the profession “diametrically 
opposed” to taking any more of his ‘Old Curiosity 
Shop.” 


+> 
oo 





THE PRESS AND BAR v. Dr. KENEALY. 

Our excellent contemporary, the Canada Law 
Journal, seems to be laboring under an hallucination 
in respect to this journal. It thinks that we do not 
discuss “ English legal affairs in the spirit of Judicial 
— (capital J) —‘fairness.’” This of course is matter 
of opinion, and is not the hallucination to which we 
allude. But the Journal fancies that we keep about 
us “a devil or other satellite,” to remind us, that as 
loyal Yankees we owe a grudge to every thing Eng- 
lish,” and speaks of our “ spitefulness.” Now here 
is where our neighbor is struggling under an hallu- 
cination. It is true, that like every other well-regu- 
lated newspaper, we maintain upon our premises a 
small fiend in human shape, who is commonly 
denominated a “devil,” and that this fallen angel 
revolves about us in theastronomical fashion incident 
to the heavenly bodies, and thus might be aptly 
described as a satellite ;” but we are not aware that 
he ever “reminds” us of any thing except that more 
“copy” is wanted, in which case we occasionally 
clip a happy thought from our northern friend, or 
that he wants his wages. Our “spitefulness” is all 
our own. But perhaps our readers are anxious to 
know the occasion of our contemporary’s indignation, 
which is of so deep a sort that earth fails to furnish 
adequate materials to body it forth, and a requisition 
is made upon heaven and hell. The cause is this: 
we spoke of the danger that the English judges and 
people were biased against the Tichborne claimant 
by their aristocratic instincts; of the fact that the 
English newspapers were “venting their wrath” 
upon his counsel, Dr. Kenealy; and of our hope that 
no lawyer should be “condemned for honestly and 
faithfully defending one who proves to be guilty of 
the offense charged.” Our neighbor, hereupon, blows 
a Boreal blast. He seems to feel as the old lady of 
the Calvinistic faith did toward the Universalists ; — 
“they say,” said she, “that there’s a new sect a 








springin’ up, that calls themselves Universals, and 
b'lieve that all sorts of people are going to be saved 
in the next world; but we Presbyterians hopes for 
better things than that.” And then our frigid con- 
temporary shows us what “spitefulness” is not, by 
saying: “Had any enterprising scoundrel been on 
his trial in the United States for a fraud of similar 
magnitude, and been defended in a similarly reckless 
style, we make no doubt he and his counsel would 
have held a much more honorable place in public 
opinion, than Orton and Dr. Kenealy do in England.” 
There, now, is the proper way to comment on such 
matters, but no “spitefulness!” 

If Dr. Kenealy should prove to have been connected 
with the fraud which seems to have been practiced by 
the claimant and his adherents, we have no word of 
defense for him. Let him be turned over to an 
English judge and jury, and the measured reprobation 
of the Canada Law Journal. But we have seen no 
accusation of that sort. The worst that the Journal 
can say of him is, that he indulged in “ unscrupulous 
attack upon all who had any and many who had no 
connection with the prosecution.” It may be that 
Dr. Kenealy, in his zeal, has brought some people into 
court who were not necessarily there. But does our 
friend consider this an offense worthy of ostracism? 
Does it recollect how Erskine brought Lord Sandwich 
into court in Baillie’s case? Lord Mansfield reminded 
the ardent young advocate that Lord Sandwich was 
not before the court. “I know,” replied Erskine, 
“that he is not formally before the court, but for that 
very reason I will bring him before the court!” and 
then proceeded to stigmatize him as “a shameless 
oppressor, a disgrace to his rank, and a traitor to his 
trust.” We do not read that the newspapers there- 
upon pitched into Mr. Erskine, that his associates at 
the bar forsook and denounced him, or that the king 
sent the horse guard and galloped him off to the 
Tower (if that is the royal mode of arrest, for our 
ignorance of which our arctic friend must pardon us). 
If history is at all reliable, the English people and 
government rather “ took” to Mr. Erskine on account 
of his conduct, and he became, in consequence, quite 
@ prominent personage in law and politics. Perhaps 
his escape was attributable to the fact that there were 
no newspapers then published so remarkably jealous 
of the rights of the public and averse to the license 
of counsel as the Canada Law Journal. Possibly 
Erskine was lucky not to have lived in these times, 
when things are managed more decorously, when 
“judges” is spelled with a capital J, and positively no 
“ spitefulness ” is permitted. 

We have personally very little reason to be “ spite- 
ful” toward our English cousins. We have received 
as a journal many very flattering compliments from 
the legal press of Great Britain. Our countrymen 
have very little reason to be “spiteful” toward our 
English kinsmen, in respect to legal matters. The - 
English have done us the compliment to copy our 
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legal institutes in recent sweeping legal reforms. 
But we think we have a right to protest against the 
idea, which seems to be entertained in many minds 
on both sides of the ocean, that a guilty man is not 
entitled to as thorough defense as an innocent one. 
That way danger lies. In that idea are the seeds of 
anarchy and disorder. In an old country it leads to 
tyranny, ina new country to lynch-law. It is for 
the bar and the legal press to look to this matter. 
We hope the bar of England have solid reasons for 
their course toward Dr. Kenealy. We have seen 
none yet stated, which in our opinion can justify 
them in withdrawing from him their countenance and 
fellowship. He may not be the mildest mannered 
man in the world, he may be indiscreet, reckless, even 
ruffianly, but unless it can be shown that he is un- 
principled, we don’t know what right the bar have to 
disown him. If our critical friend will excuse us for 
a Yankeeism, we “rather guess” that if the verdict 
had been the other way, the Doctor would have been 
a hero rather than a scamp. Now the reputation of 
a lawyer should not be dependent on the verdict of a 
jury. The result of all this affair is that in our judg- 
ment, it would be difficult to find a lawyer in England 
to advocate another case of the character which Orton 
claimed for his, And we do not consider it at all to 
the credit of the English bar, that he had to go across 
the Irish channel to find a man who dared defend 
him against the charge of perjury. Not that we 
would intimate that the English bar are subservient 
to the crown or the aristocracy. They have not 
hitherto deserved that character. But we hardly 
think it is in human nature, as a rule, for the bar to 
be perfectly free from subserviency when its members 
are in any degree dependent on the crown for pro- 
fessional advancement, or for elevation to the ranks 
of afavored class. Wewish to speak with the utmost 
respect of our English professional brethren, but we 
are inclined to suspect that if it had been understood 
that her majesty the queen, and the upper classes had 
been favorable to the Tichborne claimant, that adven- 
turous gentleman would not have had to look far for 
a defender, and that his counsel would not have been 
treated by the members of the bar as Dr. Kenealy 
has been, even though he had conducted himself pre- 
cisely as the choleric Doctor did, and the verdict had 
been just what it is. ‘ Circumstances alter cases.” 
—___ ++. -—— 

Mrs. Lockwood's application to the Court of Claims 
to be admitted to practice as an attorney having been 
denied, Mr. Butler, of Massachusetts, has taken up 
the matter in her behalf and in behalf of all other 
fadies ambitious of forensic honors. He has during 
the week reported to the House a bill authorizing 
women otherwise qualified to practice as attorneys 
in the several courts of the United States. The bill 
was ordered to a third reading by a vote of 96 to 65 
“amid great hilarity.” Wherefore this jollity we are 
not informed. 





CURRENT TOPICS. 

The House judiciary committee have made a singu- 
lar report on the petition of Susan B. Anthony for 
the remission of the fine imposed by Mr. Justice 
Hunt. After reviewing the decision of the court and 
citing a long list of precedents to show that Judge 
Hunt erred in not submitting the case to the jury, the 
report continues: “Therefore, because a fine has 
been imposed by a court of the United States for an 
offense triable by jury, without the same being sub- 
mitted to the jury, and because the court assumed to 
itself the right to enter a verdict without submitting 
the case to the jury, and in order that the judgment of 
the House of Representatives, if it concur with the 
judgment of the committee, may, in the most signal 
and impressive form, mark its determination to sustain 
in its integrity the common-law right of trial by jury; 
your committee recommend that the prayer of the 
petitioner be granted, and to this end report the fol- 
lowing bill, with recommendations that it do pass.” 
The committee seem to imagine that they have suc- 
ceeded to the appellate jurisdiction of the House of 
Lords 


The Supreme Court of Appeals of Virginia has 
recently made a decision on an interesting question. 
In 1873 the General Assembly of the State passed an 
act in the following words: 

§ . “No corporation shall hereafter interpose the 
defense of usury in any action; nor shall any bond, 
note, debt or contract of such corporation be set 
aside, impaired or adjudged invalid by reason of any 
thing contained in the laws prohibiting usury.” Befare 
the passage of this act, by the law of Virginia, all 
usurious contracts, except those made by “ incorpo- 
rated companies,” were void. James B. Pace, after 
the passage of the above act, sued the town of Dan- 
ville upon bonds issued and sold in 1863. The town 
of Danville offered a plea of usury, its counsel taking 
the ground that the act was not retrospective in its 
operation, and that if it was, it impaired the obliga- 
tion of contracts. The Circuit Court rejected the plea 
and gave judgment for the plaintiff. The Supreme 
Court of Appeals affirmed the judgment of the lower 
court, holding that the law was retrospective, and did 
not impair the obligations of contracts. The opinion 
in the case is a very able one, and we shall endeavor 
to present it in full shortly. 


On Saturday last intelligence was received that the 
Hon. Charles H. Doolittle, of the Supreme Court of 
this State, was lost overboard from the steamship 
Abyssinia, on the 21st ult., the day after she sailed 
from New York. Judge Doolittle was, at the time of 
the accident, on his way to Europe, for a short vaca- 
tion, for the restoration of his health. Judge Doo- 
little was a graduate of Dartmouth College, and was 
for many years a prominent lawyer of Oneida county. 
In 1869, he was elected a justice of the Supreme 
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Court, which office he held at the time of his death. 
The vacancy thus created will be filled by Governor 
Dix. 


The appointment of Mr. Richardson to be a judge 
of the Court of Claims was confirmed on Tuesday by 
a slight majority, a sufficient number of the Republi- 
can members refraining from voting to accomplish 
that result. He will be less dangerous in that position 
than as Secretary of the Treasury. We presume 
Gov. Moses, of South Carolina, will be the next 
appointee to the Bench. 


—— ++ —_ 
NOTE OF CASE. 


In Huger v. Hill, 31 Leg. Int. 172, the Supreme 
Court of Pennsylvania held that an agreement be- 
tween the holder and maker of a promissory note, to 
give time to the latter, will not discharge an indorser 
where part of such agreement is a reservation of 
rights against such indorser. This decision is sup- 
ported by the following cases: Byles on Bills, 317; 
Ex parte Glendinning, 1 Buck. B. C. 517; Ee parte 
Carstairs, id. 560; Gifford, ex parte, 6 Vesey, Jr., 
805; Boultbee v. Stubbs, 18 id. 20; Nichols et al. 
v. Norris, 3 Barn. & Ad. 41 (23 E. ©. L. 28). 
The ground upon which an agreement to give time 
to the maker, made by the holder without the con- 
sent of the indorsers, upon a valid consideration, is 
held to be a discharge of the indorsers, is solely this, 
that the holder thereby impliedly stipulates not to pur- 
sue the indorsers, or to seek satisfaction from them in 
the intermediate period. It can never apply to any 
case where a contrary stipulation exists between the 
parties. Hence, if the agreement for delay expressly 
saves and reserves the right of the holder in the 
intermediate time against the indorsers, it will not 
discharge the latter. In such case the very ground 
of the objection is removed, that their rights are 
postponed against the maker, in case they should take 
up the note. So, if the extension of payment con- 
tain an express reservation that the indorser shall 
have the right to pay the note at any time, and pro- 
ceed against the maker thereupon, at once, the in- 
dorser will not be discharged. Morse v. Huntington, 
40 Vt. 488; Potter v. Green, 6 Allen, 442. 


a 


The Central Law Journal, speaking of the Ohio State 
Reports, and of their price ($2.50) per volume, says: 
“If we mistake not, the reports of the Court of Ap- 
peals of New York, and of the official series of the re- 
ports of the Supreme Court of New York, are the only 
other American reports which are published at the same 
price per volume. We say at the same price per vol- 
ume, for the series of New York Supreme Court re- 
ports, edited by Messrs. Thompson & Cook, while 
much more ably reported than either of the other two, 
are perhaps cheaper when the actual amount of printed 
matter per volume is measured and the respective prices 
compared.”’ 





EVIDENCE OF CHARACTER IN CASES OF 
ALLEGED MARRIAGE. 


It is a well-settled rule of law that if a man repre- 
sents a woman to be his wife, and parties, acting on 
the faith of the representation, furnish her with credit, 
in an action by them he is estopped from denying the 
existence of the relationship. But as between him 
and the woman the doctrine of estoppel does not ap- 
ply, and the subject is open to inquiry. People can- 
not be married or divorced by estoppel. Holmes v. 
Holmes, 4 Lans. 388. 

Under the marriage laws of New York, which, what- 
ever may be said of their laxity, we consider to rest on 
sound grounds of public policy, no religious ceremony 
is necessary. Marriage is regarded in the same light 
as any other contract, but it is a contract of a peculiar 
nature. It may be established by cohabitation and the 
conduct of the parties, but it should be remembered — 
and this fact has been frequently overlooked — that 
cohabitation and reputation do not of themselves con- 
stitute a marriage. 1 Redf. Sur. R. 259. It must be 
confessed, as remarked in the case of O'Gara v. Fisen- 
lohr, 38 N. Y. 296, that the doctrine of presumptions 
to support a marriage has been carried to an absurd 
length —far beyond its legitimate limits. If we are 
to regard marriage as a contract, it is about time that 
we treated it in all respects as such, instead of striving 
to support it on grounds which do violence to our com- 
mon sense, and which we would reject as perfectly ab- 
surd, too ridiculous to deserve a moment’s considera- 
tion, if it were attempted to apply them to any other 
contract. 

With these few preliminary remarks we proceed to 
discuss the subject of this article. 

The question has again been raised of the admissi- 
bility of evidence to affect the character of the plain- 
tiff in cases where it is sought to establish, from the 
fact of cohabitation and the conduct of the parties, a 
marriage between them, and where the defense alleges 
the cohabitation to have been meretricious. In the 
latest case of this kind the learned judge, following, as 
he was in duty bound, the decisions of the Court of 
Appeals, declined to admit the evidence, but, at the 
same time, expressed his own opinion to be in favor of 
its admissibility. And we are inclined to agree with 
him in this latter view. 

We all admit that if a man represents a woman to be 
his wife he will be estopped from denying the truth 
of the representation as against innocent third par- 
ties who have acted on the faith of it. But as between 
themselves we say that this doctrine does not apply. 
And yet, if we preclude him from showing the woman’s 
character, from proving her to be a common prosti- 
tute, do we not, in effect, apply the doctrine, and pretty 
effectually bind him? 

The remark of Lord Hale, in regard to the charge of 
rape, may, if we exclude this evidence, be well applied 
to the class of cases under consideration: ‘It is an 
accusation easily made, hard to be proved, and still 
harder to be defended by one ever so innocent.” 1 
Hale’s P. C. 635. It may be said that the question is 
not “‘ what is the character of the woman,’’ but “ was 
there a valid contract of marriage?’’ Why can we not 
say, in the same way, in a case of alleged rape, the 
question is not “ what is the character of the woman,” 
but “ was the offense committed by force and against 
her will?”’ It is true that a man may marry a prosti- 
tute—we know of such cases—but is it not equally 
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true that the crime of rape can be perpetrated upon 
the person of a prostitute as well as upon the person 
of the most virtuous woman in the land? And yet in 
this last case we are permitted to show that she is a 
person of ill-fame (3 Greenl. Ev., § 212), because we 
know that, in that event, the charge is improbable, and 
because it tends to raise a legitimate presumption in 
favor of the defendant. Why, in the same way, would 
not the fact that the woman is or was at the time of 
the alleged marriage a prostitute, tend to raise a legiti- 
mate presumption in favor of the allegation of the de- 
fendant that the cohabitation was meretricious, and 
that the claim of the plaintiff is improbable? 

Both things are equally possible and both are equally 
improbable, as our experience teaches us. Yet in one 
we admit the evidence and in the other we exclude it. 

Again, the defense alleged is that the intercourse 
was illicit. This forms a part of the issue, and, it 
seems to us, brings, in a manner, the character of the 
woman into question. Would it not be a strong link 
in the proof in confirmation of this allegation to show 
that the woman was a prostitute? How, if this evi- 
dence is excluded, is the defendant to prove the truth 
of his assertion that the cohabitation was meretri- 
cious? It is almost impossible for him todoso. It 
seems to us to have the same effect as the old rule in 
cases of slander where the defendant pleaded justifica- 
tion, which was forcibly said ‘‘ to bind the defendant 
hand and foot and in that condition hand him over to 
the jury.” 11N. Y. 347. 

If the defendant could show that at the time when 
the intercourse began and the marriage is alleged to 
have taken place the plaintiff was a woman of bad 
character, a natural presumption would be raised that 
in its beginning, at least, it was meretricious; and 
having commenced in this way it would be presumed, 
until other facts were shown, to have continued as 
such. Smith v. Smith, 4 Paige, 432. We think that 
this defense relates back to the commencement of the 
intercourse — to the time of the alleged marriage. 

It is foolish to say that the man assumed the risk of 
having the woman declared his wife, and must take 
the consequences. In the first place this view is 
wholly one sided, and, secondly, it is no answer to the 
argument in favor of the admissibility of the evidence 
under consideration. 

We are all aware of the extent to which these illicit 
connections prevail, and it seems to us a great mistake 
to exclude this evidence. By so doing we place one 
party completely in the power of his scheming part- 
ner. We do not consider the rule of exclusion sup- 
portable even on that very convenient and much abused 
ground — public policy — because we think it offers a di- 
rect premium to black mail, and encourages the bring- 
ing of many trumped up suits of this nature which, 
otherwise, the plaintiffs would not have the hardihood 
to attempt, and places the most depraved prostitute, 
in this connection, on a level with the most virtuous 
woman. It must be remembered that men frequently 
palm off their mistresses as their wives for the purpose 
of securing better accommodations and the like, and 
that, as remarked above, cohabitation and reputation 
do not of themselves constitute a marriage. 1 Redf. 
Sur. R. 259. 

We have not attempted in this article to give the 
subject more than a cursory examination, contenting 
ourselves with the few, and, perhaps, not wholly origi- 
nal suggestions here offered. 

WaALporr H. Pures, LL. B. 





MARINE INSURANCE. 


SUPREME COURT OF THE UNITED STATE3—OCTO- 
BER TERM, 1873. 


THE GREAT WESTERN INSURANCE CoMPANY, Plaintiff 
in Error, v. FoGARTY. 


The cases in reference to the line of distinction between a 
total and a partial marine loss examined, and the prin- 
ciple announced that it is not nec to a total loss 
that there should be an absolute extinction or destruc- 
tion of the thing insured, so that nothing of it can be 
delivered at the point of destination. 

A destruction in specie, so that while some of its com 
nent elements or parts may remain, while the thing 
which was insured, in the character or description by 
which it was insured, is destroyed, is a total loss. 

Hence, where machinery was insured, to wit: the parts of 
a sugar-packing machine, and no part of the same was 
delivered in a condition capable of use, it is a total 
loss, though more than half the pieces in number and 
= may be delivered, and would have some value as 
old iron. 


In error to the Circuit Court of the United States 
for the Southern District of New York. 

Mr. Justice MriLieR delivered the opinion of the 
court. 

This was an action on a policy of marine insurance, in 
which the plaintiff recovered a judgment for $2,511.95 
and costs. The policy was an open one, and the in- 
dorsement procured by plaintiff on it was of insur- 
ance for $2,250, in machinery on board the bark Ella 
Adele, at and from New York to Havana, free from 
particular average. The memorandum clause of the 
policy provides that machines and machinery of every 
description are warranted by the assured free from 
average unless general. The machinery insured con- 
sisted of the various parts necessary for a complete 
sugar-packing machine, including as part of it, three 
sets of truck irons, and also other extra truck irons. 
It is described in the bill of lading and invoice as eight 
pieces and eight boxes, composing one sugar-packer 
and three trucks. 

The vessel on which these articles were being trans- 
ported from New York to Havana, just before reach- 
ing the latter city, was driven on rocks in a violent 
gale, was filled with water, and finally became a total 
wreck, and was abandoned to the underwriters. Their 
agent at Havana took possession, and was engaged 
about a month in raising the cargo. A large number 
of the pieces composing plaintiff’s machinery was re- 
covered and tendered to him at Havana, which he 
refused to receive, on the ground that the insurance 
company was liable to him as for a totalloss. They 
denied that under the circumstances of the case there 
was a total loss within the meaning of the policy; and 
the soundness of the instruction to the jury on that 
point, given and refused by the Circuit Court on the 
trial, is the only question now before us. 

There is very little conflict of testimony as to what 
was recovered and what was its condition when ten- 
dered to plaintiff. 

It was all of iron. About half of it in weight was 
saved, and the remainder left at the bottom of the sea. 
That which was saved was entirely useless as machin- 
ery, and was of no value except as old iron, for which 
purpose it would sell for about $50. The machinery in 
working order was worth $2,250. That which was 
saved was much broken and rusted, so that it would 
cost more to repair it, polish it, and put it in order for 
use than to buy a new machine. 

Upon the testimony offered by plaintiff the counsel 
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for defendant moved the court to instruct the jury 
that the uction could not be sustained, because it 
showed that there was not a total loss. The court de- 
clined to do this, and the request was renewed at the 
conclusion of the defendant’s evidence and again de- 
clined. Several prayers for instruction were then 
presented by the defendant, based upon the leading 
proposition, that if any of the pieces of the machinery 
insured was recovered and tendered in specie to the 
assured, there was no total loss. These were refused 
and exceptions taken to all these refusals, on which error 
is assigned here. An exception was also taken as to the 
charge of the court laying down the law by which the 
jury were to decide the question of total loss submitted 
tothem. That charge was in the following words: 

“The meaning of the term ‘free from particular 
average,’ used in the policy, was that the defendants 
should be liable only for a total loss of the subject in- 
sured; that the subject insured was not machines, but 
machinery, by which is generally understood the sev- 
eral parts or portions of machines, adapted and fitted 
to be put together so as to constitute a machine (in 
this case a sugar-packing machine), and, applying the 
rule of law as to what constitutes a total loss to this 
particular subject insured, the jury will find whether 
any piece or portion of the machinery insured arrived 
at its destination in a perfect condition, so that it 
could have been used with its corresponding or con- 
necting pieces had they also arrived in good condition ; 
in that case the plaintiffs could not recover, as the loss 
would not be total; but that if every piece of the ma- 
chinery was so damaged by the perils insured agaiust 
as to be entirely unfit for use on being supplied with 
its corresponding or connecting pieces, then there was 
a total loss of the subject insured as machinery, al- 
though the material itself might still exist; and if 
they so found, they would find a verdict for the plain- 
tiff for the sum named in the policy, with interest from 
the 10th day of September, 1868.” 

The question here presented for consideration has 
been often in the courts, and the discriminations be- 
tween what is total loss and what is not are frequently 
very nice and delicate. The authorities are by no 
means uniform or consistent with each other, when, 
as in the present case, the line of distinction is very 
narrow. Several cases bearing upon the one before us 
have been decided in this court, and perhaps a short 
review of them may aid us here better than a more ex- 
tended examination of the numerous other authorities 
on the subject. 

In the case of Biay v. Chesapeake Ins. Co., 7 Cranch, 
415, plaintiff was insured upon hides, the whole num- 
ber of which was 14,565. Of these, 789 were totally 
lost by the sinking of a lighter, and 2,491 of those sunk 
were fished up in a damaged condition and sold. The 
hides were memorandum articles and this court held 
that inasmuch as less than 800 hides insured as part of 
a much larger number of the same kind were lost, it 
could not be a total loss, and overruled the argument 
that it was a total loss as to the 789 hides. In the case 
of Marcadeau v. Chesapeake Ins. Co., 8 Cranch, 47, it 
is said that ‘“‘it seems to be the settled doctrine that 
nothjng short of a total extinction either physical or 
in value of memorandum articles at an intermediate 
port would entitle the insured to term the case a total 
loss, where the voyage is capable of being performed. 
And perhaps even as to an extinction in value, where 
the commodity specifically remains, it may yet be 
deemed not quite settled whether, under like cir- 





cumstances, it would authorize an abandoment for a 
total loss.” 

In the case of Morean v. The United States Ins. Co., 
1 Wheat. 219, more than half a cargo of corn was 
thrown overboard and lost. The remainder was saved 
in a damaged condition and sold at about one-fourth 
the market value of sound corn. This was held not 
to be a total loss, because part of the corn was saved, 
and though damaged was of some value. It was, there- 
fore, only a partial Joss. The next case is that of Hugg 
v. Augusta Ins. Co., 7 How. 595. The question there 
arose on an insurance of jerked beef of four hundred 
tons, part of which was thrown into the sea and part 
of the remainder so seriously damaged that the au- 
thorities of the city of Nassau refused to allow more 
than one hundred and fifty of it to be landed. This 
was wet and heated, and not in a condition for re- 
shipment. 

In answer to a question on this subject, certified to 
this court by the judges of the Circuit Court, it was 
replied: “That if the jury found that the jerked beef 
was a perishable article within the meaning of the 
policy, the defendant is not liable as for a total loss of 
the freight, unless it appears that there was a destruc- 
tion in specie of the entire cargo, so that it had lost its 
original character at Nassau, or that a total destruc- 
tion would have been inevitable from the damage re- 
ceived if it had been reshipped before it could have 
arrived at Mantanzas, the port of destination.”” And 
though there are some very strong expressions of the 
judge who delivered the opinion as to the necessity of 
the total destruction of the thing insured to establish 
a total loss in memorandum articles, no doubt the lan- 
guage here certified is the true expression of the court’: 
opinion. And it will be observed that in this case, as 
in the case in 8 Cranch, the destruction spoken of is 
destruction as to species, and not mere physical ex- 
tinction. Indeed, philosophically speaking, there can 
be no such thing as absolute extinction. That of which 
the thing insured was composed must remain in its 
parts, though destroyed as to its specific identity. In 
the case of the jerked beef, for instance, it might re- 
main as a viscid mass of putrid flesh, but it would no 
longer be either beef or jerked beef. And when the 
case went back for trial in the circuit, the charge of C. 
J. Taney to the jury places this point in a very clear 
light. He says there was not a total loss at Nassau, 
because a part of the jerked beef remained in specie, 
and had not been destroyed by the disaster. And if 
there was reasonable ground for believing that a por- 
tion of this beef could, by repairing the vessel, have 
been transported to Mantanzas, although it might ar- 
rive there in a damaged condition, but yet retaining 
the character of jerked beef, there was no total loss. 
Taney’s Decisions, 168. The jury found there was a 
total loss. The case of Juda v. Randall, 2 Caine’s 
Cases, 324, where a carriage was insured and all was 
lost but the wheels, is another illustration of the prin- 
ciple. A part of the carriage, namely, the wheels, a 
very important part, was saved; but the court held 
that the thing insured, to wit, the carriage, was lost — 
that it was a total loss. Its specific character as a car- 
riage was gone. 

In the case of Wallerstein v. The Columbian Insur- 
ance Co., 44 N. Y. 204, the whole doctrine is ably re- 
viewed with a very full reference to previous decisions, 
and it is there shown that there is far from unanimity 
in the language in which the rule is expressed: or 
and the extreme doctrine of an absolute extinction 
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destruction of the thing insured is not the true doc- 
trine, or, at least, is not applicable in all cases as a cri- 
terion of total loss. 

The Circuit Court was right in holding that what 
was insured was machinery — pieces or parts of a ma- 
chine; pieces made and shaped to unite at points with 
other pieces, so as to make a sugar-packing machine. 
If parts of them were absolutely lost, and every piece 
recovered had lost its adaptability to be used as part of 
the machine; had lost it so entirely that it would cost 
as much to buy a new piece just like it, as to repair or 
adapt that one to the purpose, then there was a total 
loss of the machinery. If no piece recovered was of 
any use, or could be applied to any use connected with 
the machine of which it was a part, without more ex- 
pense on it than its original cost, then there was no 
part of the machinery saved, however much of rusty 
iron may have been taken from the wreck. The court 
went quite as far in behalf of defendant as the law 
justified, when it told the jury that plaintiff could 
not recover if any piece or portion of the machinery 
insured arrived at its destination in a condition so 
perfect that it could have been used with its corre- 
sponding or connecting pieces, had they also arrived in 
good condition. 

We are of opinion that the charge of the court put 
the case very fairly to the jury, as we understand the 
law, and the judgment is, therefore, affirmed. 





COMMISSION OF APPEALS ABSTRACT. 
ASSESSMENTS FOR LOCAL IMPROVEMENTS. 

Owners and occupants. —This is an appeal from a 
judgment of the General Term of the Supreme Court, 
affirming the proceedings of the common council of 
the city of Rochester, brought up forreview by cer- 
tiorari, in reference to covering a mill-race in that 
city. The assessment was made under the provision 
of the charter of the city of Rochester (§ 50, chap. 262, 
Laws of 1850, re-enacted § 41, chap. 143, Laws of 1861), 
which confers upon the common council of that city 
the power “ to require the owners or occupants of any 
mill-race within the said city to cover the same with 
bridges or arches,’’ etc. The return to the writ shows 
that the common council in pursuance of an ordi- 
nance to construct a bridge over the mill-race in Water 
street, caused the expense of the construction thereof 
to be assessed upon the owners and occupants of lots 
adjoining said street, without reference to the ques- 
tion whether the persons assessed were owners or oc- 
cupants of the mill-race or not. The relators claim 
that the assessment should have been only upon the 
owners or occupants of the mill-race. Held, that the 
intent of the provision under which the assessment 
Was made, was to impose the expense upon those who 
need a mill-race for their personal convenience or 
profit, and the ‘‘ owners and occupants ”’ are only those 
who have occasion to use the water thus conveyed for 
the purpose of propelling the machinery in their mills. 
(Lott, Ch. C., and Earl, C., dissenting.) 

Also held, that the assessment of the expense upon 
the owners or occupants of lots adjoining said street 
who were not benefited by the race or authorized to 
take water therefrom, was illegal and void. 

Also held, that such assessment could not be sus- 
tained upon the ground that it was an improvement of 
the street, or that the work was made necessary by the 
race, the presence of which was a benefit to the street 
as apublic thoroughfare, and the expense was justly 





chargeable to those to whom it was a necessity. 
People ex rel. Curtis etal. v. Common Council of the 
city of Rochester. Opinion by Reynolds, C. 


ECCLESIASTICAL LAW. 

This was a case submitted under § 372 of the Code, 
to determine whether plaintiff, Connitt, was still the 
pastor of the Reformed Dutch Church of New Pros- 
pect, and whether he was entitled to salary as such. 
By resolution of the classis of Orange, in which said 
church was, the pastoral relation was dissolved. Upon 
appeal by Mr. Connitt, this action was affirmed by the 
Particular Synod of New York and by the General 
Synod, which is the highest judicatory of the Reformed 
Church of America. This action was affirmed by the 
General Term of the Supreme Court, and plaintiffs 
appealed to this court. Held, that under the constitu- 
tion of the Reformed Protestant Dutch Church in 
America, the relation between a pastor of a church of 
that denomination and his congregation may be dis- 
solved by the classis within whose bounds such church 
is. This power is not limited to a case where a pastor 
has been tried for some offense affecting his religion or 
moral character, but is general and discretionary. 

The contract made by a pastor of that faith by 
accepting a call in the form prescribed by the constitu- 
tion of said church, is not terminable at the mere 
option of either party, and can only be terminated by 
mutual assent, or in some of the modes prescribed by 
said constitution and the by-laws and usages of the 
church. 

Civil courts, where there is not clearly an absence of 
jurisdiction, should give great weight to the decision 
of ecclesiastical judicatories as to their own jurisdic- 
tion in ecclesiastical matters. Where such tribunals 
have jurisdiction civil courts cannot inquire whether 
they have proceeded according to the laws and usages 
of their church or whether they have decided cor- 
rectly, but their decisions are final and binding upon 
the parties and courts. 

The refusal of an officer or trustee to perform the 
duties of his office, while it may be a ground of re- 
moval, does not of itself create a vacancy. Connitt et 
al. v. R. P. D. Church of New Prospect et al. Opinion 
by Earl, C. 

EVIDENCE. 

Plaintiffs, as real estate agents, brought this action 
to recover commissions for services in procuring the 
sale of alease for defendants. One of the plaintiffs 
after testifying in their behalf as to the services they 
rendered, and the compensation to which they were 
entitled, was asked upon the cross-examination, 
“Whether it is any more labor for a broker to nego- 
tiate the sale of a lease than it is to negotiate a sale 
of atitle to property?” Plaintiffs’ counsel objected 
to this question, and the objection was sustained. 
Held, no error; that such a eomparison was irrelevant 
and immaterial. Siegel et al. v. Lewis etal. Opinion 
by Lott, Ch. C. 


FRAUD — EVIDENCE — PRACTICE. 

This action was brought to recover damages for fraud 
in the sale or exchange of a farm belonging to plaintiff 
for certain Michigan land of defendant. Plaintiff 
claims that the sale was brought about by fraudulent 
representations of defendant as to the location and 
quality of hisland. While negotiating, no price was 
put by the parties upon either parcel, but in the deeds 
the consideration for the Michigan land was stated to 
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be $1,900, and of the farm $4,000. Defendant accounted 
to plaintiff for the difference of $2,100. Held, that it 
was not error to reject defendant’s offer to prove 
that the farm was in fact not worth over $2,500, as 
bearing upon the question of fraud, as it was not 
material either upon the question of fraud or damages. 
That it was proper, as bearing upon the question of 
damages, for plaintiff to prove that he offered to re- 
convey the Michigan land to defendant for $300, and 
that such offer was declined. 

Also held, that this court cannot review an order 
denying a motion for a new trial, on the ground of 
surprise or newly-discovered evidence. Dalrymple vy. 
Harrison. Opinion by Reynolds, U. 


HUSBAND AND WIFE. 


This action was brought to charge the separate estate 
of defendant K. S.,a married woman, with the pay- 
ment of an account for lumber and materials furnished 
by plaintiff and used in the improvement of said de- 
fendant’s separate estate. It appeared that the husband 
contracted for the materials, and that they were 
charged to him upon plaintiff's books; that the account 
was rendered to him and plaintiff received his individ- 
ual notes therefor payable at a bank, and receipted 
the account; plaintiff used these notes and took them 
up at maturity. It appeared, also, that the husband 
had full and entire control of his wife’s property ; that 
she was aware of the improvements being made; that 
the husband proposed to purchase as his wife’s agent, 
and plaintiff testified that he sold to him as such, and 
upon the credit of the wife’s separate estate, and that 
he would not have trusted the husband individually; 
that the notes receipted for were not received in satis- 
faction, but were accommodation notes, and when 
taken up were returned to the husband; also, it ap- 
peared that the improvements were prudent and bene- 
ficial to the estate, and that defendant promised to pay 
the account and did pay $300 thereon. Held, that the 
evidence that the goods were sold upon the individual 
credit of the husband, was strong, but not so irresist- 
ible as to exclude an explanation ; that the explanation 
given tended to prove that the purchases were author- 
ized by the wife, and that the case was not so clear as 
to render a finding in plaintiff’s favor an error in law. 
Garretson v. Seaman et al. Opinion by Gray, C. 


MORTGAGE. 


This action was brought by the owners of the equity 
of redemption to redeem certain lands from a mort- 
gage, and to recover possession thereof. The mortgage 
had been foreclosed and the premises sold under the 
foreclosure proceedings, and purchased by the mort- 
gagee, who went into possession. Subsequently the 
judgment of foreclosure was set aside, and a re-sale 
ordered. No re-sale was ever had. The mortgagee 
subsequently recovered judgment against the mort- 
gagor, and upon execution issued thereon sold the 
mortgagor’s interest in the premises, and bid off the 
premises upon such sale. Defendant W. M., as grantee 
and assignee of the mortgagee, received the sheriff’s 
deed and set up the title acquired thereby as a defense 
to the action. Held, that the mortgagor, although out 


of possession, had the legal title to the premises, which 
could be and was sold upon the execution. That the 
title of defendant W. M. under the sheriff’s deed was 
valid, and plaintiffs were not entitled to recover. Trimm 
v. Marsh et al. Opinions by Earl and Reynolds, CC., 
Gray, C., dissenting. 





PAYMENT. 


This was an action brought to recover $92.62, a bal- 
ance due on the purchase of a buggy by defendant of 
plaintiff. Defendant pleaded payment. It appeared 
that the buggy was sold for $157, plaintiff receiving in 
payment a note of one 8S. for $92.60 not then due, and 
the balance in money. S., the maker of the note, was 
then insolvent to defendant’s knowledge, and the latter 
fraudulently induced plaintiff to receive the note, 
believing it to be good. The note not being paid at 
maturity, it was tendered to defendant by plaintiff, and 
he demanded the buggy or the balance of the purchase- 
money. Defendant refused to comply with either 
demand. After the case was at issue, the note was 
paid in full by 8S. to plaintiff, who accepted the money 
and delivered up the note. Defendant suggested the 
making of this payment. Upon the trial the plaintiff 
brought into court and left with the referee for defend- 
ant the amount received on the note. The referee gave 
judgment for the amount of the note and interest. 
Held, error; that the tender of the note simply was 
not a rescission of the contract; also, that the receipt 
of payment upon the note destroyed the effect of the 
tender, assuming it to have been sufficient that the 
attempt to substitute upon the trial an equivalent for 
the note was futile. Scovil v. Wait. Opinion by Lott, 
Ch. C. 

SALE — CONVERSION. : 

This action was brought by plaintiff, as assignee of 
E., for the alleged conversion of certain ready-made 
clothing. E. contracted to sell defendant certain 
premises, free of taxes, etc., for a specified sum, pay- 
able in ready-made clothing. At the time for the 
delivery of the deed the clothing was selected, but 
certain taxes, amounting to $278.24, remained unpaid 
upon the premises, and it was agreed that defendant 
should keep $650 worth of the clothing selected to 
secure him for the payment of the taxes, the same to 
be delivered to E. if she paid said taxes within one 
month. If plaintiff failed to pay the taxes defendant 
had a right to pay them, and in such case to appropri- 
ate the goods retained. E. delivered the deed and 
received the clothing, except $650 worth. She failed to 
pay the taxes within a month, and defendant paid 
them. E. afterward tendered the amount of the taxes 
and demanded the clothing retained by defendant, and 
he refused to deliver the same to her. Held, that the 
parties did not occupy the position of borrower and 
lender or of pledgor and pledgee, but there was 
simply a sale, free of taxes, for so much clothing, and 
for so much less clothing if the taxes were not paid 
in a specified time; that the interest of E. in the cloth- 
ing retained by defendant for the taxes was condi- 
tioned upon her fulfillment of the agreement, and upon 
her failure to pay as specified it was at an end, and 
therefore plaintiff could not recover. Hale v. Hays. 
Opinion by Johnson, C. 


STOCK-BROKERS’ CONTRACT — MEASURE OF DAMAGES, 

This action was brought against defendants, who 
were stock-brokers, to recover damages for dis- 
obedience of instructions. On October 18, 1869, defend- 
ants upon plaintiffs order and on his account sold 300 
shares N. Y. C. stock short, at 186. On the lst of Novem- 
ber, 1869, defendants bought in stock to cover the sale 
without plaintiffs order or knowledge. On the 2d of 
November, the stock having declined to 180% plain- 
tiff ordered defendants to cover their sale, to which 
they did not pay any attention. Held, that the 
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proper measure of damages was the difference between 
the. price at which the stock was sold short and the 
market price on the day when the order to purchase 
was received, with interest, deducting the commis- 
sion, etc. Also held, that the agreement of a stock- 
broker for a commission to be paid him and upon” 
depositing with him a stipulated margin, to make a 
short sale for a customer, is but partially performed 
by a sale, that the broker shall carry the stock for a 
reasonable time is part of the bargain, as otherwise 
the object of the transaction would be defeated. The 
transaction can be closed at any time by the broker, 
if upon demand and notice the margin is not kept 
good, and he may close it upon notice after carrying 
the stock for a reasonable time. He has no right un- 
less so expressly agreed, to buy in stock to cover the 
sale without notice to or direction from his customer, 
and by so doing he becomes liable for any loss he thus 
occasions his principal. White v. Smith etal. Opin- 
ion by Earl, C. 
——--+-—_—_ 


GENERAL TERM ABSTRACT.* 


NEW YORK COMMON PLEAS. 


CASES REVIEWED. See Contracts; Costs; and New York 
City. 
CONTRACTS. 

1. Contracts for payment of money and of specific arti- 
cles distinguished : demand : when necessary. — Defend- 
ants are a mining company engaged in Arizona, at a 
point 3,000 miles from New York and 1,100 miles from 
San Francisco. They agreed to employ plaintiff at their 
works and to pay him for his services at the rate of 
$60 per month, in gold bullion, and board and lodge 
him, and the averment is, that under this agreement 
the plaintiff worked for defendants for the period of 
three years and six months, when there was a balance 
due him of $1,417.45 in gold coin of the United States, 
with interest thereon from July 20, 1870. Held, this 
was an agreement for the payment of money within the 
meaning of the rule, which requires a demand, where 
payment is to be made in specific articles, but dis- 
penses with it when the payment is to be made in 
money. The argument of defendants that to enable 
them to pay their workmen in money or coin they 
would have to send it a great distance to have it coined 
and transport it back at great cost and delay, and 
therefore they pay in bullion, it being the intention of 
the parties that the bullion should be paid at the mines, 
and that the obligation was upon the plaintiff to go to 
the mines and demand it, leads toa conclusion differ- 
ent from that claimed by defendants. The fact being 
that having the material of which money is made in 
great abundance, there was no occasion to use coin or 
bank bills, it being more convenient to use bullion as 
a circulating medium, and that to do so its value was 
fixed, in the words of this agreement, ‘‘at $16 per 
ounce in gold coin of the United States,’’ which was 
in effect treating it as money. The plaintiff’s wages 
were $60 per month, payable in bullion, it being there 
the circulating medium, which was in reality making 
them payable in money. Counsel v. The Vulture Min- 
ing Co. of Arizona. Opinion by Daly, C. J. 





* In the abstract of First National Bank of New Berlin v. 
Church, given last week, p. 360, under the head of “ Prom- 
issory Notes” the word not was omitted between the words 
“did ” and “ release,”’ in the seventh line of the first para- 
gor? It should read, “‘did not release the indorsers.” — 

A. LJ. 








2. Ib.: cases reviewed. —The learned chief judge 
makes a full examination of the cases relating to the 
payment of specific articles under a contract; he re- 
views cases in 4 Wend. 379; 14 East. 500; 13 id. 459; 
1 Sandf. 42 (note 2); 1 Sto. 638; 10 Mod. 81; Coke Lit. 
210, b.; 1 Root, 20: Taylor’s N. C. R. 186; 4 Mass. 474; 
6 id. 364; 7 Johns. 451; 8 id. 872; 5 Cow. 516; 1 Blackf. 
170; 5 T. R. 409; 10 Verm. 274; id. 541; 4 Wend. 528; 
3 Shep. 470; 4 id. 49; 7 id. 325; Chipman on Contracts 
for the Payment of Specific Articles, 26, 27, 49, and 
holds that they substantially determine, that where it 
appears, or is necessarily implied fram the terms of the 
contract and the nature of the articles that are to be 
received in payment, that it was the intention of the 
parties that the debtor is to deliver them at his resi- 
dence or otherwise when requested by the creditor; 
that special request to deliver them must be made to 
the debtor before he can be sued for a non-perform- 
ance of the contract. From an examination of the 
etymology of the word, the history of its use in dif- 
ferent ages and nations, it is apparent that *‘ bullion,” 
in a financial sense, imports uncoined gold and silver, 
either smelted, refined, or in the condition in which it 
is used for coining, and has from the earliest period 
been associated with or employed as a term denoting 
money. Ib. 

8. Construction of contract: when title to property 
passes. — Plaintiff through his agent made a contract 
with an artist named Rogers, to copy in crayon from a 
small photograph a likeness of plaintiff’s deceased 
child. For this work plaintiff was to pay a specified 
sum, $25 of which was paid by the agent to Rogers, 
when he was employed. About two months after- 
ward, when the copy was nearly completed, Rogers 
sent a note to the agent advising him that he was 
about to sail for Europe and asking him to make a fur- 
ther payment. The agent then had an interview with 
Rogers, when it appeared that there was a misunder- 
standing as to the amount to be paid, the agent being 
under the impression that it was $75, and Rogers 
claiming that it was $100. Rogers informed him that 
a Mr. Simms, an artist who was present, would finish 
the copy upon the payment to him by the plaintiff of 
$20, and Simms thereupon agreed to do so. Rogers 
then required the agent to pay him $55 more before 
the picture went into Simms’ hands, to which the 
agent objected, and the interview terminated, leaving 
the question of the amount to be paid to Rogers in 
dispute. Simms took the photograph from which the 
copy was to be made witb him, but the crayon copy, 
in the state in which it was, was left with Rogers. 
The next day, at about 10 o’clock in the morning, the 
agent met Rogers pursuant to an appointment, which 
was followed by Rogers sending him that day a receipt 
for $80, upon receiving which the agent paid the per- 
son who brought the receipt $55. This payment was 
made, according te the evidence, either 10 minutes be- 
fore or 10 minutes after 1 o’clock. At 15 minutes 
before 1 o'clock the picture was taken by the defend- 
ant under an execution against Rogers. Held, that 
the fact that the $55 was not paid until after the pic- 
ture was seized is immaterial, if there was before that 
an unequivocal assent on the part of Rogers that the 
property was to pass to the plaintiff; the non-pay- 
ment of the amount claimed being material only 
where it appears that the party is to have the property 
if the money is paid. 6 B. & Cres. 388; 5 Denio, 379; 
1 Bus. & P., N.S., 69. It is to be deduced from the 
evidence that a special arrangement was reached by 
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which Simms was to take and finish the picture on be- 
half of plaintiff, and the only question left open was 
the amount to be paid to Rogers, and as to this it 
seems an understanding was reached before the levy. 
This case is not within the principles of Muckles v. 
Margles, 1 Taunt. 318, by reason of the special agree- 
ment between the parties, and also, because the article 
ordered cannot be looked upon as a vendible commod- 
ity, for which a tradesman can substitute another of 
like description in fulfillment of the order he has re- 
ceived. The title of the property had passed to the 
plaintiff before the levy. Wright v. O’Brien. Opin- 
ion by Daly, C. J. 

4. Ib.: concurring opinion.—The title to the copy 
portrait was from the beginning in the plaintiff. The 
contract was one for the employment of the skill and 
labor of the artist, and the small amount of materials 
used by him found uno basis for a legal claim for goods 
and merchandise sold. Such materials became a mere 
accessory to the contract of employment. In this case 
the title throughout was in the employer, subject only 
to the lien of the employee. Ib. Opinion by Robin- 
son, J. 

costs. 

1. Costs on order directing judgment for plaintiff on 
overruling an answer as frivolous: cases reviewed. — An 
order was made in this case upon a motion under section 
247 of the Code overruling the answer as frivolous and 
directing judgment for the plaintiff thereon. Plaintiff 
claimed to be entitled to the following costs: 1. Pro- 
ceedings before trial, $15. 2. Proceedings after notice 
and before trial, $15. 3. Trial fee, issue of law, $20. 
4. Costs of motion, $10. The clerk rejected the fourth 
and allowed the first three items. This appeal is 
taken from an order affirming such taxation. Held, 
that the distinction drawn as to the allowance of full 
costs in Bernhard v. Kapp, 11 Abb. N. 8S. 342, and 
Hill v. Simpson, id. 343, between cases where leave was 
given and withheld for defendant to plead over is not 
to be made. Section 247 provides a separate and sum- 
mary mode of getting rid of a frivolous pleading. The 
same relief is granted as that obtained by a default. 
No notice of argument was given or required, nor was 
any meritorious issue ever joined therein and no fee 
for trial or proceedings relating thereto should have 
been taxed. Lawrence v. Carpenter, 7 How. 354; 
Roberts v. Morrison, id. 396; Pratt v. Allen, 19 id. 450; 
Place v. Manufacturing Co., 28 id. 184; Mechanics’ 
Bank v. Kiersted, 4 Duer, 641; Waterbury v. Westervelt, 
3 Sandf. 749; Wiggins v. Arkenburgh, 4 id. 688; Rose- 
velt v. Brown, 1 Duer, 642, doubted or distinguished ; 
Butchers’ Bank v. Jacobson, 22 How. 471; Rochester 
City Bank v. Rapelye, 12 id. 26; Gould v. Carpenter, 7 
id. 97; Bell v. Noah, 24 id. 478; Roberts v. Clark, 10 id. 
451, cited. The order appealed from should be modi- 
fied by allowing the first and fourth items in the bill of 
costs and disallowing the second and third items. How- 
ells et al. v. Dickerman. Opinion by Lawrence, J.; Daly, 
C. J., concurs. J. F. Daly, J., dissents. 

2. Dissenting opinion. — Plaintiff was entitled to have 
the first three items of the bill of costs inserted in his 
judgment. Lawrence v. Carpenter, Roberts v. Morrison, 
Pratt v. Allen, all supra, and King v. Staff, 5 How. Pr. 
82, cited. The practice before the Code justifies 
the allowance of the costs. 2 Car. 100; 1 Wend. 87, 


cited. Plaintiff here might have demurred to the an- 
swer, and the hearing of such demurrer would have 
worked the same judicial examination of the issue of 
law as that necessitated by the application for judg- 





ment on the answer as frivolous. The distinction made 
is one of form and not of principle. Ib. Opinion by 
J. F. Daly, J., dissentiente. 


COSTS, SECURITY FOR. See New York City. 
COUNTER-CLAIM. See Landlord and Tenant. 
DISTRICT couRTS. See New York City. 


LANDLORD AND TENANT. 


1. What is necessary to sustain action of use and oc- 
cupation: privity of estate, when created. — The plaintiff 
leased the premises in question, in the case at bar, by 
an instrument under seal on July 15, 1870, to one 
Westcott, for the term of three years. On the 30th 
July Westcott assigned all his interest in the lease to 
one McAndrews. The term thus demised was still 
outstanding when this action was brought, having then 
eleven months to run. Defendant bought out the 
stock and fixtures of McAndrews, who was in occupa- 
tion as the assignee of the lease and he occupied the 
premises thereafter for two months.” There was some 
conflict of evidence as to whether defendant had 
promised to pay the rent to plaintiff. Held, that de- 
fendant while in occupation was simply an under-ten- 
ant, and as such liable in an action fur use and occupa- 
tion to McAndrews. Plaintiff could not sue him for 
rent, for as between them there was neither privity of 
contract nor privity of estate. Nor could an agree- 
ment to sustain an action for use and occupation be 
implied from the fact of continued occupation, or of 
entry and taking possession, for plaintiff had in fact 
demised the estate to another for a term which was 
then outstanding. Under these circumstances it is 
immaterial whether the alleged promise was made or 
not. Judgment below in favor of plaintiff reversed. 
1 Denio, 37; 12 Wend. 655; 1 Hilt. 154, cited. White v. 
Colgan. Opinion by Daly, C. J. 

2. Counter-claim: rights of successive tenants. — This 
is a motion for a re-argument at General Term. The 
previous decision of the appeal is reported in 8 A. L. 
J., p. 191. Plaintiffs, being tenants of certain premises 
under lease to May 1, 1868, in March of that year, by a 
written bill of sale, sold to defendants, who had pro- 
cured a lease of the same premises for a succeeding 
term, a quantity of machinery deliverable on or before 
the 1st of May, 1868. In an action for certain other 
goods sold to defendants by plaintiffs, defendants set 
up a counter-claim, not for use and occupation, but 
upon an alleged agreement of plaintiffs to surrender at 
that-time, to defendants, both the chattels sold and 
the possession of the premises, and for damages sus- 
tained through its breach by non-surrender of the 
premises. It was then held, that no privity of contract 
existed between the parties as successive lessees, and 
whatever use the plaintiffs made of the premises, for a 
few days after the termination of their business, was 
either a trespass or under license. Defendants had no 
privity with nor any rights under plaintiffs’ contract 
with the landlord to surrender possession. The alleged 
agreement being in no way supported by the writ- 
ten agreement for a sale of the machinery, and the 
fact of its existence being controverted by proof, no 
right of counter-claim grew out of the agreement of 
the preceding tenants with the landlord to surrender 
possession on the Ist day of May. It is urged that a 
certain provision in the lease to the defendants, ex- 
cepting the landlord from any responsibility for plain- 
tiffs’ holding over, but that defendants might “ claim 
such damages from Still & Co. as they see fit,”’ amounted 
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to an assignment of any damages the landlord might 
be entitled to recover. Held, the clause in question 
made no assignment, but merely remitted or confirmed 
the defendants as far as the lessor was concerned to 
their appropriate remedy by action of ejectment, tres- 
pass, case or other proceedings against the intruding 
or outgoing tenant. The landlord could claim no 
damages, for he had parted with his right to the pos- 
session for the term of defendants’ lease, and the hold- 
ing over was not to his injury in respect to the matter 
of claim for damages presented by defendants’ answer. 
The injury alleged was entirely to defendants. The 
claim also made, that a tenant for years can avail him- 
self of the covenant of the tenant of a preceding 
term and maintain an action upon his agreement with 
the landlord to quit and surrender the premises, is un- 
tenable. There was no privity of contract or estate 
between the outgoing and inconiing tenants, nor were 
the defendants grantees of any demised estate, but 
their leasehold began where the previous one ended. 
Defendants had no remedy by way of counter-claim, 
if they vested in trespass, ejectment or case for injury 
to their right of possession, and in the absence of any 
agreement constituting the conventional relation of 
landlord and tenant they could not waive the alleged 
tort and recover for use and occupation. 31 Barb. 286. 
Re-argument and leave to go to the Court of Appeals 
denied. Still et al. v. Bixby et al. Opinion by Robin- 
son, J.; Lawrence, J., concurs. Daly, C. J., dissents. 

3. Dissenting opinion. — Under the English cases of 
Henderson v. Squire, 4 Eng. Law Rep., K. B., 170; 
Harding v. Creetham, 1 Esp. 57, and Christy v. Tun- 
cord, 7 M. & W.127; 9 id. 488, the plaintiffs would be 
liable in an action by their landlord for a breach of the 
implied condition to surrender to him the premises at 
the expiration of the term. The liability, if any, between 
plaintiffs and defendants arises from the condition in 
the lease to defendants (above referred to). If this 
operated as an assignment to defendants, the damages 
might be counter-claimed. 5 Hill, 163; 1 Lans. 61; 
4 E. D. Smith, 285; 33 Barb. 447, cited. Upon these 
questions there is sufficient doubt to order a re-argu- 
ment. Ib. Opinion by Daly, C. J., dissentiente. 


NEW YORK CITY. 


1. Board of estimoce and apportionment: chap. 9, 
Laws of 1873, construed. — Under the provisions of sec- 
tion 1 of chapter J5 of Laws of 1873, the board of esti- 
mate and appo”tionment were limited in their powers 
of action in making an estimate and apportionment of 
the amounts to be raised by taxation for that year and 
in the revision and correction of their estimates to 
the 1st day of July. On that date their power ceased 
and the revision they had previously made was final, 
and for such purpose they had become functus officio. 
In the case at bar the board having been served with 
the mandamus after they had made such revised esti- 
mate, their powers on the subject had ceased, further 
proceedings against them must be denied. People ex 
rel. Mullen v. Board of Estimate and Apportionment. 
Opinion by Robinson, J. 

2. Security for costs by non-resident plaintiffs in dis- 
trict courts: chupter 484, Laws of 1862, construed: cases 
examined. — Under the provisions of chapter 344, Laws 
of 1857 (the District Court act), as amended by chapter 
484, Laws of 1862, a plaintiff who is a non-resident of 
the county has a right to elect that a short summons 
should be issued in his favor on giving security for 
No such security is required in an action 


costs. 





brought bya non-resident upon a long summons. Hal- 
lenbeck v. Gillies, 7 Abb. 421; Dean v. Cannon, 1 Daly, 
34, examined. Glass v. Place. Opinion by Robin- 
son, J. 

STATUTES, CONSTRUCTION OF. See New York City. 
USE AND OCCUPATION. See Landlord and Tenant. 
——_e-po——__—. 

THEFT AND MARINE INSURANCE. 

Can it be assumed that the words “thieves” and 
‘*barratry ’’ cover simple theft? Upon this there is no 
express English decision. In The Atlantic Insurance 
Company v. Storrow, 5 Paige, 253, it was intimated that 
the clause in the policy might even apply to simple 
theft by persons belonging to the ship. This American 
case was followed by adecision (The American Insur- 
ance Company v. Bryan), where it was held that an 
insurance against thieves and barratry of the master 
and crew covered a loss by simple theft on the voyage 
unaccompanied by force. This case went to error 
(1 Hill, 27), where Cowen, J., in affirming the decision 
of the court below, expressed approval of the decision 
of the Chancellor Walworth in The Atlantic Insurance 
Company v. Storrow. Kent, however, objects to this 
case and Bryan’s as overruling all the old authorities 
and text-books, ‘‘for,’’ he says, ‘they all apply the 
term furtum or simple theft, as well as lutrociniwm or 
robbery, to assailants from without the ship, and ex- 
clude from the policy simple theft, as not being 
properly a casualty.’’ The very fact of simple theft 
being excluded from the old policies, whilst the word 
“thieves ’’ has been introduced into English policies, is, 
we think, a strong argument in favor of the view that 
the underwriters are liable. As shown by Sullivan in 
his argument (26 Wend. 368), the ancient continental 
policies substituted for the word ‘thieves,’’ the ex- 
pression ‘‘ all fortuitous occurrences,”’ and simple theft 
was not regarded as coming within that expression. 
Park (p. 90) and Hughes (p. 232) both recognize the 
efficacy of the express clause against thieves in the 
English policy. Magens and Malyne are both cited 
with Roccus on the other side, but the former refers 
almost exclusively to continental law, whilst Malyne 
wrote long before the introduction of the word 
“thieves’’ into policies, and Roccus, being a judge of the 
Magna Curi§ of Naples, must be taken to have referred 
to Neapolitan policies, from which even barratry was 
expressly excluded, and which mentioned only ship- 
wrecks, enemies and robbers. He himself says that 
barratry was excepted from policies at Naples. De Ass. 
n. 89. 

Kent places some reliance upon the distinction drawn 
between furtum and latrocinium; but, as pointed out 
in argument, in 26 Wend. 567, the discussions of the 
civilians upon the subject related merely to the ques- 
tion whether secret theft was protected by the clause 
in policies assuring against all fortuitous occurrences. 
The fact that the word ‘“‘furtum,’’ simple theft, was 
applied to robbery from assailants from without under 
policies covering all ‘‘fortuitous occurrences,” is no 
argument to show that simple theft is not covered by 
a policy using the word ‘ thieves.” 

Kent says further, that it may be a matter of ques- 
tionable policy that owners and masters of ships ought 
to be indemnified against theft of goods under their 
own care, and occasioned by their own lack of vigi- 
lance.. This might apply, perhaps, where the owner of 
the goods was also owner of the ship, but where goods 
are intrusted to another, the insured cannot exercise 
personal care and vigilance. The same learned writer 
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admits that Chancellor Walworth’s decision may be 
reasonable, and adds that “it is according to the popu- 
lar acceptation of the word ‘ thieves.’”’ It is, therefore 
we conceive, not unreasonable to conclude that the 
courts in England would give a reasonable interpreta- 
tion to the word “‘ thieves,” and construe it according 
to its popular acceptation. — Law Times. 
—_++—__ 
A DISQUISITION ON NAMES. 

The case of Kinnersley v. Knott, 7 C. B. 980; 18 L. J. 
C. P. 281, has long been quoted as a solemn adjudica- 
tion on questions of misnomers in pleadings; but now 
that the ancient strictness in pleading, even at com- 
mon law, is no longer insisted upon, the most valuable 
portion of that case must be regarded to be that por- 
tion of it which does not appear in the reports, but 
which has been furnished us through the courtesy of 
Professor Ordronaux, State Commissioner in Lunacy: 

In this case the plaintiff, as indorser of a bill of ex- 
change of £65 10s., brought an action against the defend- 
ant as the acceptor, and declared against him by the 
name of “John M. Knott,’ being that by which he 
had signed the note, but without stating in the declara- 
tion that the defendant had so signed it. To this decla- 
ration the defendant demurred specially, and assigned 
as the ground of his demurrer that the declaration had 
not properly set forth his Christian name, nor assigned 
any reason under the statute 3d and 4th Wm. IV, ch. 
42, for not doing so. 

Mr. Sergeant Talfourd, on behalf of the defendant, 
said their lordships were often told that a case rested 
on a word, but here it rested on a letter only. It was 
his duty to contend, both upon principle and precedent, 
that this was a good ground of demurrer. The court 
had decided that the letter “I,’’ being a vowel and 
capable of pronunciation, might be taken to be a Chris- 
tian name, but they had at the same time intimated 
that such would not be the case with a consonant, 
which, as it could not be sounded alone, would be 
deemed to be not a name but an initial letter only- 
Now, in this case, ‘‘M’”’ was plainly an initial letter, for 
it could not be pronounced by itself. Standing by itself, 
therefore, it meant nothing. He was sure a very emi- 
nent authoress (Miss Edgeworth), whose loss they had 
recently to lament, was of opinion that all the letters 
of the alphabet, by the mode in which they were ex- 
plained, were rendered little more (to use judicial 
language) than a “ mockery, a delusion, and a snare” 
—that A BCD, etc., meant A BCD, etc., and noth- 
ing more; but even if it would avail him, he feared 
his friend could not rely upon such authority. 

The Lord Chief Justice: You say the ‘‘M”’ means 
nothing —then let it mean nothing. Would a scratch 
be demurrable ? 

Mr. Sergeant Talfourd: I say that ‘‘M,”’ by itself, 
cannot be pronounced, and means nothing; but here it 
does mean something, which something ought to have 
been stated or explained under the statute. Suppose 
a person of the name of John Robbins, the court would 
surely hold a declaration bad which described him by 
the word John and figure of the red breast? In like 
manner the court would hold this declaration bad 
because it either put a sign for one of the defendant’s 
names, or described it by the initial letter. A con- 


sonant by itself was a mere sound without meaning. 
The letter H, indeed, by the custom of London and 
some other places, was no sound at all [laughter], 
though elsewhere it often protruded itself on all occa- 
(Renewed laughter. ] 


sions. 





Mr. Justice Maule: I had a policeman before me asa 
witness the other day, who told me he belonged to the 
‘*hen”’ division, and it was not until at some farther 
stage in the cause that I discovered it was not a divis- 
ion designated by the name of a bird, but by “N,”’ the 
alphabetical letter. [Great laughter]. 

Mr. Sergeant Talfourd : It will probably be contended 
that this person might have been christened in the man- 
ner that the bill is signed, but I submit that the court 
will not intend that. It is true, we often hear of absurd 
Christian names, and I myself remember when many 
persons insisted upon having their children christened 
‘Sir Francis Burdett.” 

Mr. Justice Maule: I remember a very learned and 
ingenious argument by Mr. Jardine, when I sat in the 
Court of Exchequer, by which he proved, to the satis- 
faction of the court, that the Christian name is the real 
name, and the surname is only an addition; that in the 
case of John Stiles, for instance, John is the real name, 
but Stiles was originally added only because the ances- 
tor lived near one. 

Mr. Sergeant Talfourd: Then having, I hope, con- 
vinced the court that ‘“‘M " by itself cannot be a name, 
and means nothing, I submit it must be understood as 
an initial, and therefore that it ought to have been so 
stated. 

Mr. Justice Maule: Pleadings are in writing, there- 
fore the law presumes that the court can read and know 
its letters. Vowels may be names, and in “‘ Sully’s Me- 
moirs ’’ a Monsieur D’O. is spoken of; but consonants 
cannot be names alone, as they require, in pronuncia- 
tion, the aid of vowels. 

Mr. Sergeant Talfourd: Yes; but in the case of con- 
sonants, they are taken to be but initials when used 
alone in law and literature. Throughout the ponderous 
volumes of Richardson's novels, for instance, we find 
persons spoken of in this manner. In “ Clarissa Har- 
lowe,”’ for instance, ‘‘ Lord M.”’ is mentioned through- 
out four volumes, but it could never be understood that 
this was the real name, or any thing more than an ini- 
tial. Again, an author well known to the Lord Chief 
(Charles Lamb) wrote a farce entitled simply ‘‘ Mr. H.,”’ 
but the whole turns upon this being the initial only of 
a name he wished to conceal. In his prologue to it he 
humorously says: 


* When the dispensers of the public lash 
Soft penance give; a letter and a dash —, 
When vice, reduced in size, shrinks to a failing, 
And loses half her progress by curtailing, 
Faux pas are told in such a modest way, 
The affair of Colonel B— with Mrs. A—, 
You must forgive them ; for what is there, say, 
Which such a pliant Vowel must not grant 
To such a very pressing Consonant ? 
Or who poetic justice dares dispute 
When, mildly melting at a lover’s suit, 
The wife’s a Liquid, her good man a Mute.” 


And he concludes by an appeal to the consequences of 
this ‘‘mincing fashion,” which (said the learned ser- 
geant) I trust will have great weight with your lord- 
ships, for he adds — 


“ Oh, should this mincing fashion ever spread 
From names of living heroes to the dead ; 
How would ambition sigh and hang the head, 
As each loved syllable should melt away, 
Her Alexander turned into great A, 
A single C her Cesar to express, 
Her Scipio sunk into a Roman S— 
And nick’d and dock’d to those new modes of speech, 
Great Hannibal himself to Mr. H—” 














THE ALBANY LAW JOURNAL. 


377 








The learned sergeant then cited and argued upon a 
variety of cases on this side of the question, and sub- 
mitted that their lordships ought to decide in favor of 
his client. 

Mr. F. Robinson, on behalf of the plaintiff, said he 
did not deny the right of every Englishman to be called 
by every name given him at his baptism; but he sub- 
mitted that before he claimed to be privileged on that 
account, he must show that his privilege has been in- 
vaded. Here it was assumed throughout that the “‘M’”’ 
in the name “John M. Knott,’’ was an initial letter, 
but he believed there were instances in which persons 
had been christened in this remarkable way in this 
country. He was told there was lately a bank director 
who was christened “ Edmond R. Robinson,’’ but were 
it otherwise in this country, did it follow that in no 
other country, Jew, Turk, or heathen might not use 
such names? If, however, it were an initial letter, why 
did not his friend apply to have the right name substi- 
tuted? If it were a miscescription, it was pleadable 
in abatement. Such a’ name might originate from an 
error of the clergyman at the christening. 

The Lord Chief Justice: In the upper circles of 
society it is customary to hand in the name in writing, 
which prevents mistake. 

Mr. Justice Maule: The practice of the circles with 
which Fam conversant was, and I believe is, to give the 
name verbally. There was, however, a gentleman, the 
sheriff of one of the counties I went through on circuit, 
Mr. John Wanley Sawbridge Erle Drax, whose name 
was probably handed in? [Laughter.] 

Mr. Robinson: There are as many Scotch and French 
names, such as M’Donald, M’Taggart, D’Harcourt, 
D’ Horsey — how are such names to be set out in the 
pleadings? Suppose, again, a man’s name were the 
name of a river, as X ? 

Mr. Justice Maule: But that is not spelt so: it is 
idem per idem, X for ex. Beer, I believe is sometimes 
called X, but not water. [Laughter.] 

Mr. Robinson: There are some of our names which 
are precisely those of letters, as Gee, Jay, Kay, etc. 

Mr. Justice Maule; But here it is not sonans, only 
consonans, and they cannot be sounded without other 
letters. 

Mr. Robinson: Their lordships should remember 
the existence of a publication called the Fonetic Nuz, 
and unless they meant to give a “heavy blow and 
great discouragement ”’ to that rising science, he hoped 
they would not decide against his client. [laughter]. 
But he had seriously to submit that by demurring to 
this declaration the defendant admitted, according to 
legal principles, that his name was that which was 
stated in the declaration. 

Mr. Justice Creswell referred to and distinguished 
this case from the case of Roberts v. Moon, in 5 
Term Reports, where a plea in abatement of misnomer, 
beginning ‘*‘and the said Richard, sued by the name 
of Robert,’’ was held bad. 

Mr. Justice Maule suggested that as £65 10s. de- 
pended upon the question, it would be better for the 
plaintiff to amend. 

Mr. Robinson declined to do so, and contended no 
case could be cited directly in support of the demurrer, 
and therefore that the court should decide in favor of 
the plaintiff. 

Mr. Sergeant Talfourd having briefly replied, 

The Lord Chief Justice: The various stages in the 
argument in this case have been already discussed and 
decided. The courts have decided that they will not 





assume that a consonant letter expresses a name, but 
they will assume it expresses an initial only; and they 
further decided that the insertion of an intial letter in- 
stead of a name isa ground of demurrer, and is not 
merely irregularity. In the case of Nash v. Collier, 
this court decided that a demurrer to the declaration 
which describes the defendant’s name as Wm. Henry 
W. Collier was not frivolous and gave a strong inti- 
mation, which the plaintiff had the good sense to at- 
tend to, that he ought to amend his declaration. That 
decision was acted upon by the Court of Exchequer in 
the subsequent case of Miller v. Hayes, and as it ap- 
pears to me the case is precisely similar to the 
present, I think we must decide in favor of the de- 
murrer. 

The other judges concurring. 

Judgment for the defendant. 


—— ego ——_—— 
BOOK NOTICE. 


A Treatise on the Law of Domestic Relations, embracir 
band and Wife, Parent and Chiid, Guardian and Ward, 
Infancy, and Master and Servant. By James Schouler, 
author of “A Treatise on the Law of Personal Prop- 
erty.” Second edition. Boston: Little, Brown & Com- 
pany, 1874. — pp. 719. 

There are comparatively few recent treatises on legal 
subjects that have attained, within so short a time, 
such decided and deserved success as has this. The first 
edition was issued in 1870, and was at once accepted by 
the profession and the judges as a reliable authority 
and asastandard work. In the reports issued since 
that day, we have noticed very frequent citations of 
this treatise in the opinions of the courts, and always, 
so far as we remember, with approbation. In our 
notice of that edition (2 A. L. J. 19), we spoke as fol- 
lows: “It is evidently the production of a careful, 
industrious and very intelligent lawyer, who has deep- 
ly examined and considered his subjects, and given his 
readers the results of his studies rather than a dry and 
immethodical digest of decisions. In short, it is a 
book intended to be useful, and not merely to put 
money in its author’s pocket, although that will fol- 
low.’’ That opinion, formed after a somewhat super- 
ficial examination of the book, has been strengthened 
and confirmed by the severer tests of four years’ use. 

In the present edition the author states that he has 
“personally revised every page of his work, making 
such changes and additions as appeared suitable in the 
light of the latest decisions,’ and, while some minor 
improvements in the arrangement of the materials 
have been made, the original plan of treatment and 
the paging have been left undisturbed. This latter fact 
is of interest to those who, possessing, are content with 
the first edition. 


Hus- 


me 
COURT OF APPEALS DECISIONS. 


The Court of Appeals handed down the following 
decisions on the 2d inst. : 

Judgments affirmed with costs— Genet v. Daven- 
port; Belding v. Lechardt.——Order affirmed with 
costs—The People ex rel. Curry v. Green.——Appeals 
dismissed with costs—Brink v. The Republic Fire In- 
surance Co., the Germania Fire Insurance Co., and the 
Niagara Fire Insurance Co., Nos. 1, 2, 3 and 4.—— 
Motion denied without costs—Smith v. Smith.——Mo- 
tion granted with $10 costs, unless the appellant’s 
sureties now in undertaking justify if excepted to, 
and pay the costs of motion, $10.—Morgan v. Skiddy. 
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COMMISSION OF APPEALS DECISIONS. 


The following decisions were announced in the Com- 
mission of Appeals on Friday, the 29th ult. : 


Judgments affirmed with costs — O’Blenis v. Karing ; 
Rindge v. Baker; Merritt v. Briggs; McDonalds v. 
Titus; House v. McCormick; Sheridan v. Worth; El- 
mendorf v. Lockwood; Platt v. Beebe; Bacon v. Gil- 
man; Carpenter v. Halsey; Cramer v. Metz; Northrup 
v. Hill; Locklin v. Moore; Sage v. Volkening ; Metcalf 
v. Baker; Hawkins v. Palmer; Woodruff v. Valen- 
tine; Foot v..Stiles; Traffarn v. Crary; Hallahan v. 
Herbert; Knapp v. Warner; Dudley v. Scranton; 
Grube v. Schuttheiss; Van Dyke v. Maguire: Lingke 
v. Wilkinson; Shaver v. Western Union Telegraph 
Company; Butler v. Hallinan; White v. McLean; 
Merrifield v. Woodruff; Lyons v. Erie Railway Com- 
pany; French v. Donaldson; Stokes v. Johnson; Dor- 
win v. Strickland; Aspinwall v. Sacchi. —— Order 
affirmed with costs— Johnson v. Catlin. —- Re-argu- 
ment ordered — Churchill v. Onderdonk. —— Appeal 
dismissed — King v. O’Brien. —— Judgments reversed, 
new trial granted, costs to abide event—Cutts v. 
Guild; Concklin v. Mitchell; Baird ». Daly; Williams 
v. People’s Fire Insurance Company; Fisher v. Mayor, 
etc., of New York; Hunter v. Wetzell; Eaton v. Dela- 
ware and Western R. R. Co.; Turner v. See; Schoen- 
wald v. Metropolitan Savings Bank; Fitzpatrick v. 
Boylan; Day v. Hammond; Cavalli v. Allen; Under- 
wood v. Farmers’ Joint Stock Ins. Co. —— Judgment 
affirmed as to Jacob 8. Jackson without costs, and re- 
versed with costs as to Christiana Jackson, and judg- 
ment ordered in her favor, awarding her inchoate right 
right of dower— Powers v. Jacob S. Jackson and 
wife; Powers v. Parmenus Jackson and wife; Sheri- 
dan v. Jacob 8. Jackson and wife; Sheridan v. 
Parmenus Jackson and wife.——Order affirmed 
and judgment absolute ordered against the plaintiff, 
with costs — New York and Oswego Midland Railroad 
Co. v. Van Horn. —— Order of General Term affirmed 
and judgment absolute ordered against the defendant, 
with costs —Collson v. Arnot. —— Judgment of Gen- 
eral Term, so far as appealed from, reversed, and that 
of the Special Term affirmed, with costs— Catlin, ex- 
ecutor of Stuyvesant, v. Grissler.—— Judgment of 
New York Common Pleas reversed and that of the 
Marine Court affirmed, with costs — Pond v. Clark. —— 
Order of General Term affirmed and judgment absolute 
ordered against the appellants, with costs— Brown v. 
Snell. —— Motion for re-argument denied, with $10 
costs — Trimm v. Marsh. —— Judgment reversed and 
new trial granted, costs to abide event, unless the de- 
fendant will modify the judgment so that the same 
will award him for the value of the property only the 
sum of $31.52; in which case judgment affirmed so 
modified without costs of appeal to this court to either 
party — Townsend v. Bargay. 


——- «p>eo  — 


The several committees on prize essays presented by 
members of the Yale Law School are as follows: 
Jewell Senior Prize — Hon. Lewis B. Woodruff, LL. D., 
New York; Hon. William E. Curtis, LL. D., New 
York. Jewell Junior Prize—Hon. John D. Park, 
Norwich, Conn.; James A. Hovey, Esq., Norwich, 
Conn. Roman Law Prize— Hon. Emory Washburn, 
LL. D., Cambridge, Mass. American Continental Law 
Prize — His Excellency C. R. Ingersoll of New Haven; 
Hon. H. B. Harrison of New Haven. 
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NOTES. 


An interesting question affecting the rights of for- 
eign underwriters on abandonment of an insured Brit- 
ish vessel injured in a collision, to proceed direct 
against the author of the damage, an owner of another 
British vessel, has been decided by the Cour de Cassa- 
tion. A collision took place between the two English 
steamships, Sardis and Thetis, and the Sardis became 
a total loss. The owners of the Sardis proceeded 
against the owners of the Thetis in the English Court 
of Admiralty. The Sardis had been insured by the 
French company L’Industre Frangaise, and to that 
company abandonment had been made. Thereupon 
the French company brought an action against the 
owners of the Thetis in the Civil Court at Marseilles. 
The defendants contended that the plaintiffs could 
not recover directly against them the damage which 
they had sustained by the loss of the vessel, but were 
simply subrogated to the rights of the assured. The 
court took this view, but on appeal to the Court of 
Cassation the decree was reversed. In anote on this 
case in the Journal du Droit International Privé, it is 
said that this decision is based ‘‘upon the principle 
that the assurer has against the author of the disaster 
a direct action, and not an action resulting from a 
legal or ‘conventional’ subrogation;’’ but adds that 
the principle of subrogation has been sustained by the 
Tribunal of the Seine. The writer concludes: ‘ That 
principle of a direct action, so important for assurance 
companies, once established, the very delicate question 
of the competence of the French tribunals in the case 
of subrogation cannot be a matter of difficulty. In 
effect, the general terms of article 14 of the Commer- 
cial Code permit a Frenchman to bring an action 
against a stranger before our tribunals forall liabilities 
contracted by him, for such as result from a tortious 
act or an act quasi tortious.’’-—Law Times. 


The introductory paragraph of the last will and tes- 
tament of the late Chief Justice Rubertson, of Ken- 
tucky, reads thus: ‘‘ Uniting our destinies when she 
was not sixteen and I was only nineteen years old, 
my devoted wife and myself, without any patrimonial 
estate, acquired during a happy union of more than 
fifty-five years a comfortable independence, rationally 
enjoyed as the fruit of our co-operating energies. 
After devoting to the advancement of our children at 
least $80,000 in various ways, still retaining property 
sufficient for the comfort of my desolate old age, I 
desire that what I shall leave behind me undisposed of 
in my life-time shall be distributed among my descend- 
ants in such portions as will as nearly as possible ap- 
proach legal equality, and for effectuating that end I 
now publish the testamentary disposition of the resid- 
ual estate which Providence enabled my admirable 
wife and myself, by habitual industry, to earn, and 
by self-denying economy and systematic prudence to 
save.”’ 

An interesting insurance case was heard and decided 
by Judge Drummond of Chicago, May 2. The suit was 
that of Caroline Klein v. The New York Life Insurance 
Co., being a chancery proceeding, the bill having been 
filed to give effect to a policy for $5,000, dated Septem- 
ber 1, 1866, and payable to the complainant who was 
the wife of the deceased. One of the conditions of this 
policy was that the premiums were to be paid semi- 
annually on the Ist of March and Ist of September, and 
in case default was made in payment, the policy should 
become void. It was proved that these premiums had 
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been paid regularly up to March 1, 1871. In the Feb- 
ruary preceding this date, the husband was taken sick 
and on the 18th of March he died. The complainant 
claimed that she was at the time ignorant of the exist- 
ence of the policy, and that her husband, by reason of 
his sickness, was not in a condition of mind to remem- 
ber it or the fact that the premium was due, therefore 
it was not equitable that she should be deprived of its 
benefits. The defense held that the conditions of the 
policy had not been lived up to by the insured, and 
therefore the company should not be held liable. The 
court ruled that, since the policy contained the clause 
referred to, the party insured had undertaken to pay 
the premiums at the stated times, and had assumed 
the risk of any inability to do so that might arise 
whether that inability arose from a lack of means or 
from any condition of mind which should cause him 
to forget or neglect it. If hehad not seen fit to inform 
his wife of the fact that he had taken out a policy in 
her favor, she could not perhaps be supposed to know 
of its existence, and might not thus be held account- 
able for the non-payment of the premium, but the com- 
pany, nevertheless, was not at fault, and should not, 
therefore, be compelled to fulfill a contract which had 
been rendered void by the neglect of the other party. 


Here is a suggestion for some of Nast’s victims: In 
the Dublin Consolidated Chamber, on February 17, 
an extraordinary case came before the court on a mo- 
tion for leave to plead. The action is brought by Sir 
William Carroll, formerly Lord Mayor of Dublin, to re- 
cover damages laid at £500, from Michael Angelo Hayes, 
a well-known Dublin artist, for an alleged libel. The 
summons and plaint sets out that the plaintiff is a duly 
qualified medical man, and that the defendant, while 
he well knew this, did, in a caricature portrait, repre- 
sent the plaintiff in the form and costume of a clown 
in a circus, with a leering and ridiculous expression of 
countenance, with his left leg and foot swollen to a 
ridiculous size and bandaged in a ridiculous manner, 
in allusion to plaintiff, who, shortly before the publica- 
tion, had an attack of gout. It also represented his 
left hand awkwardly and ridiculously extended, as 
if for the purpose of solicitation, and with his right 
hand in his breeches-pocket, from which a handker- 
chief or something of the kind is hanging, exhibiting 
thereon the word “ Knighthood;” with a note of ad- 
miration after the said word, and containing imme- 
diately under the said caricature false, scandalous, 
malicious and defamatory matter of and concern- 
ing the plaintiff, and as if uttered by the plaintiff, viz., 
the words following: ‘Is there any thing I can go for 
to fetch for to carry for to get a lord mayor, a collector- 
general, a city marshal, an apothecary-general, a city 
treasurer, or a town councillor, or any thing, every 
thing?” The application on February 17th was for leave 
to plead a traverse of the publication, a plea of no libel, 
and a plea of fair comment. Baron Dowse said he cer- 
tainly thought the plea of fair comment was being 
carried to an undue extent. Defendant’s counsel 
agreed to admit the publication, and the plea of fair 
comment was allowed. 

——_ > oe ———- 


James B. McKean has been re-appointed and con- 
firmed Chief Justice of the Supreme Court of Utah. 

Abraham Lansing, Esq., late reporter of the decis- 
ions of the Supreme Court of this State, has been ap- 
pointed State treasurer, vice Thomas Raines, incapac- 
itated. 





LEGAL NEWS. 

Gen. Bristow, ex-solicitor-general of the United 
States, has been nominated by the president and con- 
firmed by the senate as secretary of the treasury. 

Thirty-six students graduated at the recent com- 
mencement of the law school attached to the Na- 
tional University of Washington. 

Mr. Burdett, of Missouri, the new commissioner of 
the general land office at Washington, has entered 
upon the discharge of his duties. 

The Messrs. Morrisons, law book publishers, of Wash- 
ington, have secured the services of Mr. Justice Mil- 
ler, of the United States Supreme Bench, to continue 
the series of condensed reports of the decisions of the 
Supreme Court, begun by Mr. Curtis. Judge Curtis 
left off with the 17th Howard, and Judge Miller will 
bring the series down to the present time. The first 
volume will contain the cases reported in 18th, 19th, 
20th and 21st Howard. 

The Governor of Pennsylvania has appointed Chief 
Justice Agnew, Judge Henry W. Williams, of Tioga 
county, ex-Attorney-General Benjamin Harris Brew- 
ster, the Hon. Wm. A. Wallace, of Clearfield, the Hon. 
W. H. Playford, of Fayette county, Attorney-General 
Samuel E. Dimmick, and the Hon. A. T. McClintock, 
of Luzerne, commissioners to propose amendments to 
the new constitution, under an act of the last legisla- 
ture. 


A bill to amend the laws relating to patents, trade- 
marks and copyrights has passed in the United States 
Senate. It provides that no person shall maintain an 
action for infringement of his copyright unless every 
book or article copyrighted shall bear a notification of 
the copyright, together with the year of entry and 
name of the party who took out the copyright. The 
bill also provides that no engravings, cuts or prints 
shall be copyrighted unless they are practical illustra- 
tions, or works connected with the fine arts, but that 
prints or labels designed to be used for any other arti- 
cle of manufacture may be registered in the patent 
office on payment of a fee of $3, which shall cover the 
expense of furnishing a copy of therecords. The libra- 
rian of congress is to charge $1 for recording and cer- 
tifying any assignment of a copyright, or for any copy 
of an assignment. 


The centennial anniversary of the Yale Law School 
will be held in New Haven on the 24th inst. It will 
be a grand affair, and preparations to make it so are 
now going forward. A committee, consisting of Henry 
White, class of 1827; Judge E. K. Foster, class of 1837, 
Governor Charles R. Ingersoll, class of 1844; Judge E. 
J. Harford, class of 1849; Louis H. Bristow, class of 1861, 
and Morris F. Tyler, class of 1873, are now putting 
forth circulars containing information relative to the 
exercises proposed to be held, which will be sent to 
the alumni throughout the country and to all past 
members of tbe school so far as their names can be as- 
certained. Hon. Morrison T. Waite, Chief Justice of 
the United States, a graduate of the school, will pre- 
side; an oration will be delivered by Hon. Edwards 
Pierpont, LL. D., of New York, and ex-President 
Woolsey, D. D., LL. D., will make an historical ad- 
dress. At the close of the exercises there will be a re- 
union of the alumni past members of this department 
of Yale in the lecture room of the law school, and a 
collation will be provided. Addresses will also be 
made by members of the different classes. 
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GENERAL STATUTES OF THE STATE OF 
NEW YORK, 


PASSED AT THE 97TH SESSION, 1874. 
Cuap. 421. 
Ay Act to secure to yee ne beg benefits of elementary 
ucation. 
rm May 11, 1874; three-fifths being present. 
the ~~ * New Yi in 
- , of of aie ork, vepneanies 

Sxctron 1. All oH and those who have the care 
of children shall instruct them, or cause them to be 
instructed, in spelling, reading, writing, English gram- 
mar, geography and arithmetic. And every parent, 
guardian or other person having control and charge of 
any child between the ages of eight and fourteen years 
shall cause such child to attend some public or private 
day school at least fourteen weeks in each year, eight 
weeks at least of which attendance shall be consecu- 
tive, or to be instructed regularly at home at least four- 
teen weeks in each year in spelling, reading, writing, 
English grammar, geography and arithmetic, unless the 
physical or mental condition of the child is such as to 
render such attendance or instruction inexpedient or 
impracticable. 

§2. No child under the age of fourteen years shall be 
employed by any person to labor in any business what- 
ever duiing the school hours of any school day of the 
school term of the public school in the school district 
or the city where such child is, unless such child shall 
have attended some public or private day school where 
instruction was given by a teacher qualified to instruct 
in spelling, reading, writing, geography, English gram- 
mar and arithmetic, or shall have been regularly in- 
structed at home in said branches, by some person 
qualified to instruct in the same, at least fourteen 
weeks of the fifty-two weeks next preceding any and 
every year in which such child shall be employed, and 
shall, at the time of such employment, deliver to the 
employer a certificate in writing, signed by the teacher, 
or a school trustee of the district or of a school, certify- 
ing to such attendance or instruction; and any person 
who shall employ any child contrary to the provisions 
of this section shall, for each offense, forfeit and pay a 
penalty of fifty dollars to the treasurer or chief fiscal 
officer of the city or supervisor of the town in which 
such offense shall occur; the said sum or penalty, when 
so paid, to be added to the public school money of the 
school district in which the offense occurred. 

§ 3. It shall be the duty of the trustee or trustees of 
every school district, or public school or union school, 
in every town and city, in the months of September 
and of February of each year, to examine into the 
situation of the children employed in all manufactur- 
ing establishments in such school district ; and, in case 
any town or city is not divided into school districts, it 
shall, for the purposes of the examination provided for 
in this section, be divided by the school authorities 
thereof into districts, and the said trustees notified of 
their respective districts, on or before the first day of 
January of each year; and the said trustee or trustees 
shall ascertain whether all the provisions of this act are 
duly observed, and report all violations thereof to the 
treasurer or chief fiscal officer of said city or supervisor 
of said town. On such examination the proprietor, 
superintendent or manager of said establishment shall, 
on demand, exhibit to said examining trustee a correct 
list of all children between the ages of eight and four- 
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teen years employed in said establishment, with the 
said certificates of attendance on school, or of instruc- 
tion. 

§4. Every parent, guardian or other person having 
control and charge of any child between the ages of 
eight and fourteen years, who has been temporarily 
discharged from employment in any business, in order 
to be afforded an opportunity to receive instruction or 
schooling, shall send such child to some public or pri- 
vate school, or shall cause such child to be regularly 
instructed as aforesaid at home for the period for 
which such child may have been so discharged, to the 
extent of at least fourteen weeks in allin each year, 
unless the physical or mental condition of the child is 
such as to render such an attendance or instruction 
inexpedient or impracticable. 

§ 5. The trustee or trustees of any school district or 
public school, or the president of any union school, or 
in case there is no such officer, then such officer as the 
board of education of said city or town may designate, 
is hereby authorized and empowered to see that seo- 
tions one, two, three, four and five of this act are 
enforced, and to report in writing all violations thereof 
to the treasurer or chief fiscal officer of his city or to 
the supervisor of his town; any person who shall vio- 
late any provision of sections one, three and,four of 
this act shall, on written notice of such violation, from 
one of the school officers above named, forfeit, for the 
first offense, and pay to the treasurer or chief fiscal 
officer of the city or to the supervisor of the town in 
which he resides, or such offense has occurred, the sum 
of one dollar, and after such first offense, shall, for 
each succeeding offense in the same year, forfeit and 
pay to the treasurer of said city or supervisor of said 
town the sum of five dollars for each and every week, 
not exceeding thirteen weeks in any one year, during 
which he, after written notice from said school officer, 
shall have failed to comply with any of said provisions; 
the said penalties, when paid, to be added to the pub- 
lic school money of said school district in which the 
offense occurred. 

§ 6. In every case arising under this act where the 
parent, guardian, or other person having the control of 
any child between the said ages of eight and fifteen* 
years, is unable to provide such child for said fourteen 
weeks with the text-books required to be furnished to 
enable such child to attend school for said period, and 
shall so state in writing to the said trustee, the said 
trustee shall provide said text-books for said fourteen 
weeks at the public school for the use of such child, 
and the expense of the same shall be paid by the 
treasurer of said city or the supervisor of said town on 
the certificate of the said trustee, specifying the items 
furnished for the use of such child. 

§7. In case any person having the control of any 
child between the ages of eight and fourteen years, is 
uable* to induce said child to attend school for the 
said fourteen weeks in each year, and shall so state in 
writing to said trustee, the said child shall, from and 
after the date of the delivery to said trustee of said 
statement in writing, be deemed and dealt with as an 
habitual truant, and said person shall be relived* of 
all penalties incurred for said year after said date, 
under sections one, four and five of this act, as to such 
child. 

§ 8. The board of education or public instruction, by 
whatever name it may be called in each city, and the 





* So in the original. 














THE ALBANY LAW JOURNAL. 


381 





ES = 





trustees of the school districts and union school in 
each town, by an affirmative vote of a majority of said 
trustees at a meeting or meetings to be called for this 
purpose, on ten days’ notice in writing to each trustee, 
said notice to be given by the town clerk, are for each 
of their respective cities and towns hereby authorized 
and empowered and directed on or before the first day 
of January, eighteen hundred and seventy-five, to 
make all needful provisions, arrangements, rules and 
regulations concerning habitual truants and children 
between said ages of eight and fourteen years of age, 
who may be found wandering about the streets or pub- 
lic places of such city or town during the school hours 
of the school day of the term of the public school of 
said city or town, having no lawful occupation or busi- 
ness, and growing up in ignorance, and said provisions, 
arrangements, rules and regulations shall be such as 
shall, in their judgment, be most conducive to the 
welfare of such children, and to the good order of such 
city or town; and shall provide suitable places for the 
discipline and instruction and confinement, when nec- 
essary, of such children, and may require the aid of 
the police of cities and constables of towns to enforce 
their said rules and regulations; provided, however, 
that such provisions, arrangements, rules and regula- 
tions shall not go into effect as laws for said several 
cities and towns until they shall have been approved, 
in writing, by a justice of the supreme court for the 
judicial district in which said city or town is situated, 
and when so approved he shall file the same with the 
clerk of the said city or town, who shall print the 
same and furnish ten copies thereof to each trustee 
of each school district or public or union school of said 
city or town. The said trustee shail keep one copy 
thereof posted in a conspicuous place in or upon each 
school-house in his charge during the school terms each 
year. In like manner, the same, in each city or town, 
may be amended or revised annually in the month of 
December. 

§9. Justices of the peace, civil justices and police 
justices shall have jurisdiction, within their respective 
towns and cities, of all offenses and of all actions for 
penalties or fines described in this act, or that may be 
described in said provisions, arrangements, rules and 
regulations authorized by section eight of this act. All 
actions for fines and penalties under this act shall be 
brought in the name of the treasurer or chief fiscal 
officer of the city or supervisor of the town to whom 
the same is payable, but shall be brought by and under 
the direction of the said trustee or trustees, or said 
officer designated by the board of education. 

§ 10. Two weeks’ attendance at a half-time or evening 
school shall, for all purposes of this act, be counted as 
one week at a day school. 

§11. This act shall take effect on the first day of 
January, eighteen hundred and seventy-five. 


Crap. 430. 


Aw Act to facilitate the reorganization of railroads 
sold under mortgage, and providing for the formation 
of new companies in such cases. 


PASSED May 11, 1874. 


The — of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SEcTION 1. In case the railroad and property con- 
nected therewith, and the rights, privileges and fran- 
chises of any corporation created under the general 
railroad law of this State, or existing under any special 





act of the Legislature thereof, shall be sold under or 
pursuant to the judgment or decree of any court of 
competent jurisdiction made to execute the provisions 
or enforce the lien of any deed or deeds of trust, or 
mortgage theretofore executed by such company, the 
purchasers of such railroad property and franchises, 
their grantees or assigns, or a majority of them, may 
become a body politic and corporate with all the fran- 
chises, rights, powers, privileges and immunities which 
were possessed before such sale by the corporation 
whose property shall have been sold as aforesaid, by 
filing in the office of the Secretary of State a certificate, 
duly executed under their hands and seals, and ac- 
knowledged before an officer authorized to take the 
acknowledgment of deeds, in which certificate the said 
persons shall describe by name and reference to the act 
or acts of the Legislature of this State under which it 
was organized, the corporation whose property and 
franchises they shall have acquired as aforesaid, and 
also the court by authority of which such sale shall 
have been made, giving the date of the judgment or 
decree thereof, authorizing or directing the same, to- 
gether with a brief description of the property sold, 
and shall also set forth the following particulars: 

1. The name of the new corpuration intended to be 
formed by the filing of such certificate. 

2. The maximum amount of its capital stock, and 
the number of shares into which the same is to be 
divided. 

3. The number of directors by whom the affairs of 
the said new corporation are to be managed, and the 
names and residences of the persons selected to act as 
directors for the first year after its organization. 

And upon the due execution of such certificate and 
the filing of the same in the office of the Secretary of 
State, the persons executing such certificate and who 
shall have acquired the title to the property and fran- 
chises sold as aforesaid, their associates, successors and 
assigns, shall become and be a body politic and corpo- 
rate by the name specified in such certificate, and shall 
become and be vested with, and entitled to exercise 
and enjoy, all the rights, privileges and franchises 
which, at the time of such sale, belonged to or were 
vested in the corporation formerly owning the property 
so sold, and shall be subject to all the duties and lia- 
bilities imposed by the provisions of the act entitled 
** An act to authorize the formation of railroad corpo- 
rations and to regulate the same,’’ passed April second, 
eighteen hundred and fifty, and of the acts amendatory 
thereof, except so far as may be inconsistent herewith ; 
and a copy of the said certificate, by the Secretary of 
State or his deputy, shall be presumptive evidence of 
the due formation of the new corporation therein men- 
tioned; provided, always, that a majority of said per- 
sons shall be citizens and residents of this State. 

§ 2. In case the persons organizing the new corpora- 
tion to be formed, as provided in the first section of 
this act, shall have acquired title to the railroad prop- 
erty and franchises which may have been sold as in 
said section mentioned, pursuant to any plan or agree- 
ment for the re-adjustment of the respective interests 
therein of the mortgage creditors and stockholders of 
the company owning such property and franchises at 
the time of any such sale, and for the representation of 
such interests of creditors and stockholders in the 
bonds or stock of the new corporation to be formed, 
as mentioned in said section, the said new corporation 
shall be authorized and have the power to issue its 
bonds and stock in conformity with the provisions of 











such plan or agreement; and the said new corporation 
may, at any time within six months after its organiza- 
tion, compromise, settle or assume the payment of any 
debt, claim or liability of the former company, upon 
such terms as may be approved by a majority of the 
agents or trustees intrusted with the carrying out of 
the plan or agreement of re-organization aforesaid; 
and for the purposes of such plans and of such settle- 
ments, the said new corporation may and shall be au- 
thorized to establish preferences in respect to the 
payment of dividends in favor of any portion of its 
said capital stock, and to divide such stock into classes ; 
provided, nevertheless, that nothing herein contained 
shall be held to authorize the issue of capital stock by 
the said new company to an aggregate amount exceed- 
ing the maximum amount of such stock mentioned in 
its certificate of incorporation. 

§3. Every stockholderin any company, the franchises 
and property whereof shall have been sold as aforesaid, 
shall have the right to assent to the plan of re-adjust- 
ment and re-organization of interests pursuant to 
which such franchises and property shall have been 
purchased as aforesaid, at any time within six months 
after the organization of said new company, and by 
complying with the terms and conditions of such plan 
become entitled to his pro rata benefits therein accord- 
ing to its terms. 

§ 4. Full power is hereby given to the railroad com- 
missioners, corporate authorities or proper officials of 
any city, town or village, who may hold stock in any 
corporation, the property and franchises whereof shall 
be liable to be sold, as mentioned in the first section of 
this act, to assent to any plan or agreement of re-or- 
ganization which provides for the formation of a new 
company, in conformity with this act, and the issue of 
stock therein to the proper authorities or officials of 
said cities, towns or villages, in exchange for the stock 
of the old or former company by them respectively 
held at par, subject to the foregoing provisions of this 
act. And such railroad commissioners, corporate au- 
thorities or other proper officials, may assign, transfer 
or surrender the stock so held by them in the manner 
required by any such plan, and accept in lieu thereof 
the stock issued by said new corporation in conformity 
therewith. 

§ 5. This act shall take effect immediately. 


CHAP. 436. 
Aw Act to regulate the practice of medicine and sur- 
gery in the State of New York. 
PASssED May 11, 1874. 

The P. of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. Every practitioner of medicine or sur- 
gery in this State, excepting licentiates or graduates 
of some medical society or chartered school, shall be 
required, and they are hereby commanded to obtain a 
certificate from the censors of some one of the several 
medical societies of this State, either from the county, 
district or State society; which certificate shall set 
forth that said censors have found the person to whom 
it was issued qualified to practice all the branches of 
the medical art mentioned in it. And such certificate 
must be recorded in a book provided and kept for 
the purpose by the county clerk of each county in the 
s 


§ 2. The censors of each medical society aforesaid 
shall notify all practitioners of medicine and surgery 
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of the terms and requirements of this act, and shall 
request such persons, so notified, to comply with those 
requirements within thirty days after such notifica- 
tion; and if such persons shall not, within the time 
specified in the notice, or within such further time as 
may be allowed by special arrangement with said cen- 
sors, not exceeding ninety days, comply with the re- 
quirements herein made of physicians or surgeons, as 
the case may be, such persons shall thereafter be sub- 
ject to all the provisions and penalties prescribed by 
this act for any violation of the same, and the presi- 
dent of the society making such request shall and he 
is hereby required to at once commence the proceed- 
ings authorized by this act against such person. 

§ 3. It is hereby declared a misdemeanor for any per- 
son to practice medicine or surgery in this State, un- 
less authorized so to do by a license or diploma from 
some chartered school, State board of medical exam- 
iners, or medical society, or who shall practice under 
cover of a medical diploma illegally obtained; and any 
person found guilty of such a misdemeanor shall for 
the first offense be fined not less than fifty nor more 
than two hundred dollars. For any subsequent offense, 
not less than one hundred nor more than five hundred 
dollars, or by imprisonment not less than thirty days, 
or by both imprisonment and fine; and all such fines 
shall go into the county treasury of the county bring- 
ing such action. 


CHap, 444.* 
Aw Act to create a board of excise in the several towns 
of this State. 
PASSED May 4, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate on Assembly, do enact as follows: 

SecTIon 1. At the annual town meetings in the sev- 
eral towns in this State, held next after the passage of 
this act, there shall be elected in the same manner as 
other town officers are elected, three commissioners of 
excise, who, while acting as such commissioners, shal! 
not hold either of the offices of supervisor, justices of 
the peace, or town clerk, the office of president or 
trustee of any incorporated village, and who shall com- 
pose the board of excise of their respective towns, 
and discharge the duties imposed upon the supervisor 
and justices of the peace of towns, and the president 
and trustees of incorporated villages thereof, by chap- 
ter one hundred and seventy-five of the Laws of eigh- 
teen hundred and seventy, and laws amendatory 
thereof and supplementary thereto; and shall be en- 
titled to receive compensation at the rate of three 
dollars per day, while in session, as a board of excise, 
which shall be a town charge; except in the counties 
where the moneys received by said board are paid into 
the county treasury as hereinafter provided, when it 
shall be a county charge. The commissioners first 
elected under this act shall be classified by lot, under 
the superintendence of the supervisor, the justice of 
the peace having the shortest time to serve, and the 
town clerk, or a majority of such officers, who shall 
meet at the office of the town clerk of their respective 
towns, for such purpose, within ten days after such 
town meeting, and the persons drawing for one, two 
and three years shall serve for such terms respectively ; 
and annually thereafter one commissioner of excise 
shall be elected for a term of three years. Vacancies 





* Chapter assigned to this act at the Executive Chamber, 
and act received at and deposited in the office of the Secre- 
tary of State May 13, 1874. 
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occurring in said boards, from any cause, shall be filled 
by appointment by the supervisor and justices of the 
peace of said town, or a majority of them, until the 
next annual town meeting, when such vacancy shall be 
filled by election. 

§ 2. The said commissioners shall be voted for upon 
a separate ballot, which shall be deposited in a separate 
box, marked *‘ excise,” and before entering upon the 
duties of their offices, shall take and subscribe the 
constitutional oath of office and file the same with 
the town clerk, and shall execute a bond to the super- 
visor thereof, to be approved by him in double the 
amount of the excise moneys of the preceding year, 
conditioned for paying over to him or his immediate 
successor in office, within thirty days after the receipt 
thereof, all moneys received by them as such excise 
commissioners. Said moneys shall be disposed of as 
directed by the town board, except in those counties 
where the support of the poor is a countyjcharge, where 
such excise money shall be paid into the county treas- 
ury, subject to the control of the board of supervi- 
sors. 

§ 3. Nothing in this act shall affect the provisions of 
any special act in so far as the same provides for any 
special disposition of excise moneys or fines. 

§ 4. This act shall take effect immediately. 


CHap. ! 440. 


An Aot to declare the publication and dissemination 
of false news a crime, and to provide for its punish- 
ment. 

PassEepD May 11, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as fol lows: 


SECTION 1. Every person who shall knowingly circu- 
late false intelligence with the intent of depreciating 
or advancing the market price of the public funds of 
the United States, or of any State or Territory thereof, 
or of any foreign country or government, or the stocks, 
bonds or evidence of debt of any corporation or asso- 
ciation, or the market price of any merchandise or 
commodity whatever, shall be deemed guilty of a mis- 
demeanor, and shall be punished, upon conviction 
thereof, by a fine of not exceeding five thousand dollars, 
and imprisonment for a period not exceeding three 
years or either. 

§ 2. Every person who shall forge the name of any 
person or of the officer of any corporation to any let- 
ter, message or paper whatever, with intent to advance 
or depreciate the market price of the public funds of 
the United States, or of any State or Territory there- 
of, or of any foreign country or government, or the 
market price of bonds or stock or other evidence of 
debt issued by any corporation or association, or the 
market price of gold or silver coin or bullion, or of any 
merchandise or commodity whatever, shall, upon con- 
viction, be adjudged guilty of forgery in the third de- 
gree, and shall be punished by imprisonment in a State 
prison for a term not exceeding five years. 


CHAP. 456. 


An Act enlarging the powers of clerks to surrogates’ 
courts. 


PASSED May 12, 1874; three-fifths being present. 


The People of the State of New York, \ anaes in 
Senate pe yy nef do enact as follow 


Section 1. The clerk to any pak esi or surrogate’s 
court in this State, appointed according to law, shall, in 
addition to the powers now possessed by such clerk, 
have power and authority to take and certify affidavits, 
oaths and acknowledgments to any petition, bond, in- 





ventory, or other paper or instrument, authorized or 
required to be used, made or filed in any matter, case 
or proceeding in any surrogate’s court, or before any 
surrogate of, or to which he isa clerk; to administer 
oaths and affirmations in any and all matters, cases 
and proceedings which shall or may be pending or insti- 
tuted before said surrogate or surrogate’s court; and 
in the absence of the surrogate, or in case of his sick- 
ness or inability to perform the duties appertaining to 
said court, to adjourn any matter, case, hearing or pro- 
ceeding which may or shall be pending before such 
surrogate or before or in said surrogate’s court, to 
some convenient time, but said clerk shall not adjourn 
any such matter, case, hearing or proceeding more 
than thirty days at any one time. 
§ 2. This act shall take effect immediately. 

CuHap. 464. 

Aw Act to amend an act entitled “ An act to, provide 


for the support and care of State paupers,”’ 
June seventh, eighteen hundred and seventy-three. 


PASSED May 18, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


Section 1. Section two of the act entitled “ An act 
to provide for the support and care of State paupers,”’ 
passed June seventh, eighteen hundred and seventy- 
three, is hereby amended so as to read as follows: 

§ 2. The State board of charities is hereby authorized, 
from time to time, on behalf of the State, to contract, 
for such time and on such terms as it may deem 
proper, with the authorities of not more than fifteen 
counties or cities of this State, for the reception and 
support, in the poor-houses or other suitable buildings 
of such counties or cities respectively, of such paupers 
as may be committed to such poor-houses, as provided 
by this act. The said board may establish rules and 
regulations for the discipline, employment, treatment 
and care of such paupers and for their discharge. Every 
such contract shall be in writing, and be filed in the 
office of the said board. The poor-houses or other 
buildings so contracted for with the authorities of any 
county or city, while used for the purposes herein 
mentioned, shall be appropriately designated by the 
said board and shall be known as State alms-houses. 
The said board may from time to time direct the 
transfer of any such paupers from one alms-house to 
another, and may give notice from time to time to 
counties to which alms-houses they shall send paupers. 

§ 2. The fifteenth section of the said act, passed June 
seventh, eighteen hundred and _ seventy-three, is 
amended by adding thereto as follows: And also for 
clerk hire, and the compensation of an assistant secre- 
tary for said board, to be certified and allowed in like 
manner. The assistant secretary shall discharge such 
duties as the board may designate, and in case of a 
vacancy in the office of secretary of said board, or in 
his absence or illness, the duties of the office of secretary 
in the meantime may be discharged by such assistant 
secretary. 

§3. This act shall take effect immediately. 


Cuap. 469. 
Aw Act to amend the Revised Statutes relating to 
guardians and wards. 
PassED May 18, 1874. 
le of the State of New York, represented in 
Senate wa hen , do enact as follows: 


SEcTION 1. The fourteenth section of the third title 
of the eighth chapter of the second part of the Revised 
Statutes is hereby amended so as to read as follows: 
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§ 14. On the application of any ward, or of any rela- 
tive in his behalf, or of the surety of a guardian to the 
surrogate who appointed any guardian or to the surro- 
gate before whom any last will and testament contain- 
ing an appointment of a guardian, shall be or shall 
have been proved, complaining of the incompetency of 
such guardian or of his wasting the real or personal 
estate of his ward, or of any misconduct in relation to 
his duties as guardian, the surrogate, upon being satis- 
fied by proof of the probable truth of such complaint, 
shall issue a citation to such guardian to appear before 
him at the day and place therein specified, to show 
cause why he should not be removed from his guar- 
dianship. 

§ 2. This act shall take effect immediately. 


Cuap. 470. 


Aw Act to amend section nine, title three, chapter six, 
part two of the Revised Statutes. 


Passep May 18, 1874; three-fifths being present. 

The Pi the State of New York, represented in 
Senate yo yee & do om as follows: ” 

SEcTION 1. Section nine, title third, chapter six, part 
two of the Revised Statutes is hereby amended so as to 
read as follows: 

§ 9. Where a man having a family shall die, leaving 
a widow or a minor child or children, the following 
articles shall not be deemed assets, but shall be in- 
cluded and stated in the inventory of the estate, with- 
out being appraised : 

1. All spinning-wheels, weaving-looms, one knitting- 
machine, one sewing-machine, and stoves put up or 
kept for use by his family. 

2. The family bible, family pictures and school-books 
used by or in the family of such deceased person, and 
books not exceeding in value fifty dollars, which were 
kept and used as part of the family library before the 
decease of such person. 

3. All sheep to the number of ten, with their fleeces, 
and the yarn and cloth manufactured from the same, 
one cow, two swine and the pork of such swine, and 
necessary food for such swine, sheep or cow for sixty 
days, and all necessary provisions and fuel for such 
widow or child or children for sixty days, after the 
death of such deceased person. 

4. All necessary wearing apparel, beds, bedsteads 
and bedding, necessary cooking utensils, the clothing 
of the family, the clothes of the widow and her orna- 
ments proper for her station; one table, six chairs» 
twelve knives and forks, twelve plates, twelve tea-cups 
and saucers, one sugar dish, one milk pot, one tea-pot 
and twelve spoons, and also, other household furniture 
which shall not exceed one hundred and fifty dollars 
in value. 

§ 2. This act shall take effect immediately. 


Cuapr. 471. 


Aw Act to amend section twenty-eight of article two 
of title ten of chapter eight of part three of the 
Revised Statutes in relation to summary proceed- 
ings to recover the possession of land. 


PASSED May 18, 1874. 


of the State of New York, represented in 
Assembly, do enact as follows: 


The P 
Senate a 


SrcrTrion 1. Section twenty-eight of article two of 
title ten of chapter eight of part three of the Revised 
Statutes is hereby amended by adding thereto the fol- 
lowing subdivision: 

5. When any person shall hold over and continue in 
possession of any real estate occupied or held by him 





under an agreement with the owner to occupy and 
cultivate the same upon shares or for a share of the 
crops, after the expiration of the time fixed in the 
agreement for such occupancy, without the permission 
of the other party to said agreement, his heirs or 
assigns. 


CuHap. 524. 
AN Act in relation to county treasurers. 
PASSED May 21, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Whenever any county treasurer shall, 
after service on him personally, or by leaving it at his 
office, in his absence, with some person having charge 
thereof, or if such service cannot be made, by leaving 
with some person of suitable age and discretion at his 
place of residence, or at his last place of residence in 
the county, if he has departed therefrom, of a certified 
copy of an order of the court, directing the payment 
or delivery of any money or securities held by him, 
pursuant to order of the court, to any person or per- 
sons, shall fail or neglect so to do, the court may, by 
order, direct that an action be brought upon the official 
bond of such treasurer against him and his sureties, to 
recover the amount of the money or securities so 
directed to be paid or delivered, for the benefit of the 
person or persons in whose behalf the direction shall 
have been by such order given, and whose name or 
names appear therein; and thereupon such action may 
be brought for such purpose. 

§ 2. The person or persons for whose benefit any 
action provided for by the first section of this act may 
be brought shall protect the county from liability for 
costs and expenses thereof, and will be entitled to any 
costs recovered against the defendants therein; and in 
the order directing the bringing of any such action the 
court may direct that security be given in such form, 
and approved in such manner, as the court may thereby 
direct, to indemnify the county against such liability. 
Any judgment which may be recovered in any such 
action shall not be a bar to another action upon the 
bond mentioned in the first section of this act, to 
recover for any other or further default of the same 
county treasurer. And the provisions of this act shall 
not be construed to create or increase liability upon 
the bond of any treasurer. 

§ 3. This act shall take effect immediately. 


CHAP. 582. 


An Act to amend act chapter two hundred and 
seventy-six of the laws of eighteen hundred and 
sixty-four, entitled ‘‘ An act in relation to the sale, 
use and disposition of butts, hogsheads, barrels, 
casks or kegs used by the manufacturers of malt 
liquors.”’ 

PASSED May 22, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SEcTION 1. Section four of the act chapter two hun- 
dred and seventy-six of the laws of eighteen hundred 
and sixty-four, entitled ‘‘An act in relation to the 
sale, use and disposition of butts, hogsheads, barrels, 
casks or kegs used by the manufacturers of malt 
liquors,’”’ which section reads as follows: ‘‘ The pro- 
visions of this act shall apply only to the cities of New 
York, city and county of Albany, and the county of 
Kings,” is hereby stricken out of said law and re- 


pealed. 
§ 2. This act shall take effect immediately. 
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TWO LEGAL CURIOSITIES. 


“ About the year 1632,” says Webster in his work 
on Witchcraft, “near unto Chester in the street, there 
lived one Walker, a yeoman of good estate, and a 
widower, who had a young woman to his kinswoman, 
that kept his house, who was by the neighbors sus- 
pected of indiscretion, and was toward the dark of 
the evening one night, sent away with one Mark 
Sharp, who was a collier, or one that digged coals 
under ground, and one that had been born in Blake- 
burn Hundred in Lancashire; and so she was not 
heard of a long time, and no noise, or little, was made 
about it. In the winter time, one James Grahame, 
or Grime (for so in that country they called them), 
being a miller, and livingabout two miles from the 
place where Walker lived, was one night alone very 
late in the mill, grinding corn, and about twelve or 
one o'clock at night he came down the stairs from 
baving been putting corn in the hopper; the mill 
doors being shut, there stood a woman upon the midst 
of the floor, with her hair about her head hanging 
down, and all bloody, with five large wounds upon 
her head. He being much affrighted and amazed 
began to bless himself; and at last asked her who she 
was and what she wanted? To which she said: I 
am the spirit of such a woman, who lived with Walker, 
and being seduced by him, he promised to send me to 
a private place, where I should be well looked to, 
until I could come again and keep his house. And 
accordingly, said the apparition, I was one night late 
sent away with one Mark Sharp, who upon a moor, 
naming a place that the miller knew, slew me with a 
pick such as men dig coals withal, and gave me these 
five wounds, and after threw my body into a coal pit 
hard by, and hid the pick under a bank; and his 
stockings and shoes being bloody, he endeavored to 
wash ’em, but seeing the blood would not forth, he 
hid them there. And the apparition further told the 
miller, that he must be the man to reveal it, or else 
she must still appear and haunt him. The miller re- 
turned home very sad and heavy, but spoke not one 
word of what he had seen, but eschewed as much as 
he could to stay in the mill at night without company, 
thinking thereby to escape the seeing again of that 
frightful apparition. But notwithstanding, one night 
when it began to be dark, the apparition met him 
again, and seemed very fierce and cruel, and threatened 
him, that if he did not reveal the murder, she would 





continually pursue and haunt him; yet for all this he 
concealed it till St. Thomas’ eve before Christmas, 
when, being soon after sunset, walking in his garden, 
she appeared again, and then so threatened him, and 
affrighted him, that he faithfully promised to reveal 
it next morning. In the morning he went to a 
magistrate, and made the whole matter known, with 
all the circumstances; and diligent search being made, 
the body was found in a coal-pit, with the five wounds 
in the head, and the pick, and the shoes and stock- 
ings yet bloody, in every circumstance as the appari- 
tion had related to the miller; whereupon Walker 
and Mark Sharp were both apprehended, but would 
confess nothing. At the following assizes, I think it 
was at Durham, they were arraigned, found guilty, 
condemned, and executed.” 

This story is not only related by Webster, who says 
he saw the letter of the judge before whom the case 
was tried, to Sergeant Hutton, in Yorkshire, in which 
he relates the whole affair. Moreover, Dr. Henry 
More not only mentions this singular circumstance, 
in his “ Volumen Philosophicum,” tom. ii., but com- 
municated it to Dr. Glanvil, for his Sadducismus Tri- 
umphatus, with the additional testimony of Mr. Shep- 
herdson, and of Mr. Lumley, of Lumley, an ancient 
gentleman, who knew all the parties well, and was at 
the trial. Mr. James Smart, also of the city of Durham, 
was at the trial, where a Mr. Fairhair gave it in 
evidence, upon oath, that he saw the likeness of the 
child stand upon Walker’s shoulders during the time 
of the trial! From the evidence of these parties, it 
appears that the name of the girl was Anne Walker, 
that of the judge, Davenport, who was so much 
troubled on the trial that he gave sentence the same 
night, a thing never done before or afterward in 
Durham; and Surtees adds that the deposition of 
Grime, the miller, is deposited in the Bodleian Library, 
in Tanner’s MSS. The parties represent the affair as 
well known to hundreds, and more talked about in 
that neighborhood in those days, than any other thing 
ever was, and that this determined apparition not 
only persecuted Grime in his mill, but in his house 
night by night, dragging the clothes off his bed, and 
giving him no peace until he gave information of the 
murder, so that well might Master Webster declare 
it to be “one of those apparitions and strange acci- 
dents which cannot be solved by the supposed prin- 
ciples of matter and motion, but which do evidently 
require some other cause above or different from the 
ordinary course of nature, effects that do strangely 
exceed the power of natural causes, and may forever 
convince all atheistical minds.” The oddest thing of 
all in this strange story is, that nobody seemed to 
have the slightest suspicion that Grime, the miller, 
himself might possibly be the real murderer, and had 
trumped up this story of a ghost to turn all idea of 
the fact from himself, and probably upon those to 
whom he entertained a hatred. The condemned 
parties steadily to the last persisted in their inno- 
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cence, and it was entirely on the evidence of Grime | said Williams threatened said Everett with fresh law- 
and his ghost that they were arrested, tried, and exe- | suits, and moreover maligned his character, denied 


cuted. 

One of the most remarkable facts in the history of 
highwaymen, who, a century ago, played a bold and 
very prominent part on the roads around London for 
a dozen miles or so, is a bill filed in the court of ex- 
chequer, by William Wreathock, of Hatton Garden, 
attorney, between John Everett and Joseph Williams, 
two notorious robbers, the former of whom was after- 
ward executed at Tyburn, and the latter at Maid- 
stone, in Kent; for which insult and affront on the 
court Wreathock was committed prisoner to the 
Fleet, where he remained six months. The bill opens 
as follows: “Humbly complaining, showeth unto 
your honors, your orator, John Everett, of the parish 
of St. James, Clerkenwell, in the county of Middle- 
sex, gent., debtor and accountant to her majesty, as 
by the record of this honorable court it doth appear; 
that your orator being skilled in dealing and in buy- 
ing and selling several sorts of commodities, such as 
corn, hay, straw, horses, cows, sheep, oxen, hogs, 
wool, lambs, butter, cheese, plate, rings, watches, 
canes, swords, and other commodities, whereby your 
orator had acquired to himself a very considerable 
sum of money, to the amount of £1,000 and upward; 
and Joseph Williams, of the parish of ——, in the 
said county of Middlesex, gent., being acquainted 
therewith, and knowing your orator’s great care, 
diligence and industry in managing the said dealing, 
he the said Williams, in or about the year of our Lord 
1720, applied himself to your orator, in order to be- 
come your orator’s partner therein; and after several 
such applications and meetings between him and your 
orator for that purpose, your orator agreed that the 
said Joseph Williams should become his partner.” 
The depositions showed that Williams was to enter 
into this “ trade,” and to pay half the expenses of it on 
the roads, at inns, ale-houses, markets, and fairs, and 
to furnish his share of necessaries, such as horses, 
bridles, saddles, assistants, and servants. The part- 
nership was only for one year, and to terminate at 
Michaelmas, 1721. The “trade” was to be plied on 
Hounslow, Hampstead, and Black Heaths, at Finch- 
ley Common, Bagshot, and Wimbledon in Surrey, 
Salisbury in Wiltshire, and elsewhere; in which 
places they dealt with gentlemen for divers watches, 
rings, swords, canes, hats, cloaks, horses, bridles, sad- 
dies, and other things (purses, doubtless, though not 
mentioned). In this “trade” they were so successful 
that they soon were in possession of £2,000. But 
when said Everett called on said Williams to render 
a full and fair account, and to divide the proceeds 
(for Williams is made to appear to have been “the 
Judas and carried the bag”), instead of so dividing he 
made similar claims on Everett, and these being re- 
fused, commenced an action at law against him in the 
court of common pleas, and actually obtained a ver- 
dict for £20; on which account, and also because the 





the receipts of money attributed to him, and even 
denied the contract of partnership (which the plain- 
tiff admits was not in writing, but merely oral), the 
complainant seeks redress from the court of exchequer, 
and prays that the defendant may be cited and com- 
pelled to show a fair account, by the production of 
all the necessary books, papers, writings, nemoran- 
dums, and accounts; that he may be compelled to 
make a fair division of profits on the accounts so 
proved, and may be restrained from any further action 
at law against thesaid complainant. This bill was filed 
October 3,1725: “ Int. Joh’em Hverit, quer. Josephum 
Williams, deft. P. Bill Anglicum.” Immediately on 
the filing of the bill, Mr. Sergeant Girdler, counsel for 
defendant, moved that it be referred to John Hard- 
ing, Esq., D. R. of the court, as scandalous and imper- 
tinent, which was done, and on his report the bill 
being pronounced both scandalous and impertinent, 
Everitt was sentenced to pay costs, and the solicitors, 
White and Wreathock, were summoned into court by 
the tipstaff, and each of them fined £50 or to be com- 
mitted to the Fleet till the fines were paid. Wreath- 
ock was imprisoned accordingly six months. John 
Collins, Esq., whose name appeared upon the bill, was 
also sentenced to pay such costs as the deputy should 
state. Wreathock was afterward tried at the Old 
Bailey, for being concerned with robbing Dr. Lancas- 
ter, in company with several others, and transported 


for life. 
—_ +> +—____. 


JURIES AND THE DEFENSE OF INSANITY. 


In another column our correspondent “ M.” favors 
us with some strictures on a recent article in this jour- 
nal on “Insanity.” We have taken pride to ourselves 
usually for writing, as we supposed, in such a manner 
that no one could misunderstand us. We believe 
that people generally meet with very little difficulty 
in understanding us, and that we are seldom misun- 
derstood. But our respected correspondent “M.” 
has succeeded either in misunderstanding us, or in so 
ingeniously pretending to misunderstand us, as to 
render it quite impossible to determine his true state 
of mind. He seems to think that, in that article, we 
“went out of our way to strike a blow ” at the jury 
system. Now, whether any “blow” was struck is 
for “M.” and other readers to determine, but we 
insist that we did not “go out of the way.” What 
we said was in the direct path of our discussion. We 
were commenting on the manner in which the plea 
of insanity is dealt with in our courts, and we re- 
marked that the favor with which the plea is received 
depends very much on the character of the case and 
the relations of the victim and the accused. If “M.” 
had been a little less intent on his hobby he would 
have done us the honor to commence his quotation 
from our remarks one sentence earlier, namely: 
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“Practically, the determination of the question of 
insanity in courts of justice depends very much 
upon sympathy.” The omission of that sentence 
takes away all the color of our criticism, and possi- 
bly puts us in a wrong light. We took especial pains 
to say that we found no fault with the verdict in the 
Waltz case, because we knew nothing of the merits 
of the defense. But we stated our belief that if 
Waltz had killed his wife’s or sister’s seducer, the plea 
of insanity would have prevailed. Does “M.” deny 
that? Apparently not. No one can deny it. The 
whole history of our criminal jurisprudence, so far as 
we know, shows not an exception to the truth of the 
observation, and also, as we believe, discloses not a 
case where either the jury or anyone else seriously 
credited the truth of the plea. We stated, too, that 
in our opinion, the same jury that convicted Waltz 
would have acquitted the mob that sought to lynch 
him for the murder of his keeper, if they had suc- 
ceeded. Does “M.” disagree to that? It seems not. 
We think it is only a little less certain than the 
former. proposition. Then we advanced a suspicion 
that if Waltz had been worth a million of dollars, he 
would not have been convicted. We ourselves be- 
lieve this, but it is of course much more open to doubt 
than the two other propositions. All this “ M.” calls 
a “blow” at the jury system. How he can accuse 
us of this, we cannot see. If we had said in speaking 
of judges, that they were sometimes overbearing, 
tyrannical, unlearned, prejudiced, hasty, bad-tempered 
and corrupt, we hardly believe he would have thought 
of accusing us of striking a “blow” at the judicial 
system; and yet judges have been all this, and we 
have punished one or two of them for some such 
faults, recently in our own State. It is only when 
men are defending the “palladium”, of the jury trial 
or the habeas corpus, or some such pet institution, 
that they construe a criticism into a “blow.” We 
took particular pains, also, in the article referred to, 
for fear of being misunderstood, to express our satis- 
faction with the jury asa system, while we deemed 
it open to criticism in some points in its practical opera- 
tion. But these criticisms our friend is pleased sar- 
castically to style “ smartness.” 

No one has a greater contempt than ourselves for 
the “smartness of criticism” in newspapers upon the 
verdicts of juries. Such flings are usually written by 
persons who have a very imperfect knowledge of the 
matters submitted to the decision of the jury, and 
frequently by persons who are very poorly qualified 
to judge or criticise, even if they possessed that 
knowledge. Juries are right in their verdicts in 
nineteen cases out of twenty; probably in a much 
larger proportion. But there is no use in a legal 
journalist’s pretending that they are infallible. That 
extreme is as ridiculous as the other. “M.” and 


ourselves have occasionally known verdicts in im- 
portant and prominent cases, that shocked the moral 
and common sense of a whole community. We must 





not claim too much for the “ palladium.” Men do 
not become omniscient by being put into the jury- 
box, and a verdict arrived at by bargain or compro- 
mise among the jurors, or by the superior endurance 
of some, or by the greater impatience of others, or 
even by the toss of a penny, is nut certainly and in- 
fallibly right. 

No one has a greater reverence for the jury system 
than ourselves. We take pleasure in recognizing the 
force of our correspondent’s remarks, as to the use- 
fulness of the jury in acting as a check upon the 
judges. As a political institution, the jury has been 
and is invaluable. The lover of liberty makes no idle 
boast, when he speaks of Magna Charta and the writ 
of habeas corpus and the right to trial by jury, in the 
same breath, as the bulwarks of freedom. But it is 
worthy of remark, that in the striking instances of 
independent action on the part of the jury, their 
action has usually been in defiance of law rather than 
in pursuance of law. Thus in libel cases, where 
juries uniformly refused to find as the judges in- 
structed them, their conduct was subversive of 
tyranny and oppression, but it was against law. 
When their action thus has none but a political 
effect, it is entitled to praise. But when it is not only 
against human law, but against morals and justice and 
divine law, as in the acquittal of men who take the 
law into their own hands and murder those who have 
hurt their “honor,” then we say it is not only open to 
criticism but deserving of the severest reprobation. 
When it is uniformly hostile to a certain unpopular 
class in the community, without any sensitive or 
particular regard to the justice of the case, as in the 
instance-of railroad corporations, then we say there 
is nothing so holy or awful in the venerable institu- 
tion as to prevent us from roundly denouncing its 
action in the particular case. No reasonable man 
can compare the verdicts in the cases of Sickles for 
killing Key, Cole for killing Hiscox, and Macfarland 
for killing Richardson, with the verdict in the case of 
Waltz for killing the organ-grinder, and escape the 
conclusion that there is something wrong in our 
administration of justice. In short, there are a great 
many good things in the world that are not. quite 
perfect, and that will be none the worse for a “blow” 
now and then. As we have before taken pains to 
assert, we regard the right to a trial by jury as inestima- 


_ble, but in practice the action of the jury, like that of 


other human beings, is liable to inadequacy, imper- 
fection, inconsistency, and even gross injustice. 
There is another point in which we cannot quite 
agree with our correspondent, although he has De 
Tocqueville on his side, and that is the value he 
attaches to the jury as an educational force. De 
Tocqueville says: “The jury contributes powerfully 
to form the judgment and to increase the natural in- 
telligence of a people; and this, in my opinion, is its 
greatest advantage. It may be regarded as a gratui- 
tous public school, ever open, in which every juror 
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learns his rights, enters into daily communication 
with the most learned and enlightened members of 
the upper classes, and becomes practically acquainted 
with the laws, which are brought within the reach of 
his capacity by the efforts of the bar, the advice of 
the judge, and even by the passions of the parties. 
I think that the practical intelligence and political 
good sense of the American are mainly attributable 
to the long use which they have made of the jury in 
civil causes. * * * [look upon it as one of the 
most efficacious means for the education of the people 
which society can employ.” We cannot exactly re- 
gard the jury-box as a school. No doubt men do 
learn wisdom and justice and political morality by 
acting as jurors, but we do not keep the jury to teach 
men these things. It is a good thing to have compe- 
tent physicians and surgeons, but we must deprecate 
the prevalence of epidemics and the occurrence of 
casualties, although physicians and surgeons learn 
much from such experiences. In those countries 
where decapitation is the approved mode of capital 
punishment, we suppose the executioner in the ex- 
ercise of his dreadful calling may become an expert 
wood-chopper, but his trade is not a school for that 
calling. We do not maintain the jury as an educa- 
tional institution; its functions are those of arbitra- 
tors and judges and not those of scholars; it is a 
tribunal and not a seminary. We think it is better 
to educate men before they become jurors. Induce 
them to go to church by means of family inculcation, 
and compel them to go to school by means of public 
enactment, and thus fit them to become judges of the 
rights of their fellow-citizens as jurors. 
Oho 
CURRENT TOPICS. 

The friends of Judge Durell are using their utmost 
influence with the Judiciary Committee of the House 
in his behalf. On Saturday last, a motion was made 
to dismiss absolutely the impeachment case, but several 
members of the committee being absent, it was de- 
cided that it could not be done in the face of what the 
committee had already decided. The committee con- 
cluded also to report articles of impeachment against 
Judge Busteed of Alabama, on the charge of being 
a non-resident of the State. 


The Mordaunt divorce suit, which for nearly four 


years has been pending in the English courts, is again, 


a matter of interest. As the question involved is one 
of great importance, we again state briefly the facts. 
The suit was brought by the husband for a dissolu- 
tion of marriage on the ground of adultery. After 
its commencement it was alleged and found by a 
jury, that the respondent was insane at the time the 
citation was served upon her. Lord Penzance there- 
upon ordered that the proceedings in the suit should 
be stayed until she should recover her mental capacity. 
On appeal, the Full Court of Divorce affirmed this 
order, Kelly, C. B., dissenting. The case was then 








taken to the House of Lords and argued in July last, 
when the Lords put the following question to the 
judges present: ‘‘ Whether under the Act 20 and 21 
Vict., proceedings for the dissolution of a marriage 
can be instituted or proceeded with, either on behalf 
of or against a husband or wife, who, before the pro- 
ceedings were instituted, had become incurably luna- 
tic.” After taking more than nine months for con- 
sideration, the judges delivered their opinions on the 
16th ult. Two of them (Brett and Keating, JJ.) 
answer the question in the negative. The opinion of 
the latter learned judge proceeds, to a considerable 
extent, upon the same lines as the judgment delivered 
by him in the court below. He argues that the bill 
of Pains and Penalties by which, before the Divorce 
Act, the contract of marriage could alone be dissolved, 
was “in the nature of a criminal proceeding,” and as 
the jurisdiction thus exercised is that which the 
statute transfers to the Court of Divorce, he concludes 
that a suit for divorce on the ground of adultery is 
still “in the nature of a criminal proceeding,” and 
therefore the wife against whom the suit was brought 
having become lunatic, the proceedings ought, by 
analogy to the course adopted in criminal cases where 
the accused is found to be unable to piead, to be 
stayed. Mr. Justice Brett holds, that the question 
depends solely upon the construction of the Divorce 
Act. Before the Act there was no right by law to a 
dissolution of a marriage; no court had power to deal 
with the subject, and no other procedure than that 
contained in the Act can be applicable to the “new 
right” given by it. The question, therefore, is not 
whether the procedure is civil or criminal, but simply 
whether there is any procedure in the Act applicable 
to the case in question? This, he thinks, cannot be 
asserted. On the contrary under its provisions, the 
court cannot pronounce a decree on the mere affirma- 
tive case of the petitioner. The court is bound, under 
sections 29, 30 and 31, to inquire into certain nega- 
tive propositions, and this can only be done by coun- 
ter statements made by the respondent. If, therefore, 
the respondent is incapable of making these state- 
ments, the procedure of the Act is not applicable, and 
the court ought not to invent a procedure. 


The Lord Chief Baron, in whose judgment Den- 
man, J., and Pollock, B., concurred, answered the 
question put by the Lords in the affirmative. They 
agreed that the question was simply one of construc- 
tion, and that it depended entirely upon the language 
of the statute. But in their view the statute not only 
authorizes, but requires the court to decree dissolu- 
tion of marriage wherever facts are found to exist, 
such as were offered to be established in this case. 
Section 27 enables a petition to be presented by a 
husband, praying for dissolution of marriage on the 
ground of his wife’s adultery. Section 29 enacts that 
“upon any such petition for the dissolution of a mar- 
riage, it shall be the duty of the court to satisfy itself, 
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as far as itreasonably can. . . as to the facts alleged.” 
And by section 31, “in case the court shall be satis- 
fied on the evidence that the case of the petitioner 
has been proved. . . then the court shall pronounce 
a decree declaring such marriage to be dissolved.” 
The conditions on which alone petitions are to be dis- 
missed, are to be found in sections 29, 30 and 31, 
and they do not include the incurable lunacy of the 
respondent at the time the suit was instituted. To 
affirm the judgment of the court below would, there- 
fore, be, in the opinion of these learned judges, to 
superadd a condition which the Legislature has not 
thought fit to impose on the petitioner. It remains 
to be seen what view the House of Lords will take of 
the matter. 


A curious and suggestive proceeding is pending in 
the Marine Court, New York. A couple of actions 
were brought against married men, for alleged inde- 
cent assaults committed upon the plaintiffs, a couple 
of serving girls. The complaints failed to allege the 
place where said assaults were committed, and demur- 
rers on that ground were sustained by Mr. Chief 
Justice Shea, with costs, and the plaintiff’s attorney 
was ordered to show cause why he should not per- 
sonally pay the costs. On the return day the plain- 
tiff’s attorney did not appear, and an order was granted 
directing him to pay the costs within five days, or 
show cause why he should not be committed for con- 
tempt. An order of commitment was thereafter 
made, and a motion to set aside and vacate such com- 
mitment is now pending. The ground on which the 
order directing the attorney to pay the costs was 
granted may be gathered from the following remarks 
of the defendant's counsel, made on the argument of 
this demurrer: ‘“ That a class of so-called lawyers prac- 
ticed in our courts, who arrested married men with 
families for alleged indecent assaults, alleged to have 
been committed upon servant girls, and when an at- 
torney appeared to defend, finding no money could 
be extorted from the defendants, the case was dropped 
like a hot potato. The judge said he would make an 
example of such men.” 


The English government having disposed of the 
Tichborne claimant are now paying the cost, and a 
somewhat costly affair they have found it. In a re- 
turn to the House of Commons, the probable cost of 
the trial is stated at £55,315 17s. 1d. of which £49,- 
815 17s. 1d. has been paid up to the 11th ult., and on 
the 11th of May inst., £5,500 remained unpaid. In 
1872-3, counsel’s fees were £1,146 16s. 6d. and in 
1873-4, counsel's fees were £22,495 18s. 4d. The 
jury were paid £3,780, and the shorthand writers 
£3,493 3s. The other expenses were witnesses, 
agents, etc., and law stationers and printing. Of the 
sum to be paid, £4,000 is for the Australian and Chili 
witnesses. The inquiry instituted by the Gray’s Inn 
Benchers into the conduct of Dr. Kenealy has been 





adjourned, it is stated, to the 18th of July, on account 
of the illness of Dr. Kenealy ; the press is not to be 
admitted at the investigation. It is supposed that 
the inquiry will occupy about two weeks. 


The lawyers of Iowa are entitled to great credit for 
having done what the lawyers of no other State have 
yet done: established a State Bar Association. A 
meeting of a large number of the prominent members 
of the profession from different parts of the State, was 
held at Des Moines on the 27th ult., and adopted a 
constitution and elected officers for the ensuing year. 
The meetings are to be held annually ; the initiation 
fee is three dollars for seniors and two dollars for 
juniors; provision was also made for auxiliary asso- 
ciations in counties and districts. Such an association 
is very much needed in this State, and, in fact, in all 


the States. 
—_++—___—_—_ 


NOTE OF CASE. 


An interesting and novel question was decided by 
the Court of Errors and Appeals of New Jersey, in 
Carris v. Carris, reported in 1 Am. Law Times Rep. 
N. 8. 41. The action was for a divorce brought by 
the husband. The complainant married the defend- 
ant supposing that she was at the time virtuous; two 
months after the marriage, the defendant gave birth 
to a full-grown child. The court held that it had 
jurisdiction as a court of chancery to annul the mar- 
riage on the ground of fraud, and the want of chastity 
and concealment avoided the consent and constituted 
a fraud, upon which a court of equity would declare 
the marriage void ab initio. The court said: “The 
mere presence of fraud in the contract is not sufficient 
to dissolve it; the fraud must exist alone in the com- 
mon law essentials of it, and then not to have the 
effect of avoiding it against sound considerations of 
public policy. As already stated, ante-nuptial incon- 
tinence though fraudulent is not sufficient. Neither 
is the mere mistake of the husband as to the pater- 
nity of a child born after marriage, but begotten 
before, by another, where he himself had been guilty 
of criminal lewdness toward his wife before marriage, 
sufficient. Neither are false representations in regard 
to family, fortune or external condition sufficient. In 
granting relief, courts should always be careful that 
no violence is done to the nature of the relation and 
to sound morals. It must be extraordinary fraud 
alone that will justify an avoidance of the bond.” 
Reynolds v. Reynolds, 3 Allen, 609; Baker v. Baker, 
13 Cal. 81; Foss v. Foss, 12 Allen, 26, and Crehose v. 
Crehose, 97 Mass. 330, sustain these propositions. 

Mr. Justice Doe, of the Supreme Court of New 
Hampshire, having written an opinion in a “ partner- 
ship case,’ covering two hundred and eighty-four 
pages, is engaged in cutting it down, and yet we pre- 
sume that Curtis v. Leavitt, 15 N. Y. 9-297, will be out- 
done. 
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THE HUMOROUS PHASES OF THE LAW. 
To the Editor of the Albany Law Journal: 

Dear Str—The profession are greatly indebted to 
the JourNAL for the very luminous expositions of legal 
principles with which its columns are weekly filled, 
and the very pointed, always brilliant manner in which 
they are set forth in gloss or comment at the hands of 
its Editor. It is evident that, in supplying its readers 
with this well of law undefiled from which they may 
draw at pleasure, the accomplished Editor, like a 
learned sergeant of the law, has followed the examples 
of Coke and Littleton in drawing arguments from 
every available source, and in turn applying them to 
the various phases of social obligation upon which 
courts are called upon to adjudicate. The humorous 
phases of the law have, in this way, often been invoked 
as elements of most forcible illustration to point a 
principle or enforce a precedent, and we are much mis- 
taken if the principle has not been all the better shaken 
down and deeply deposited in the mental repository 
for having been freighted with a bale or two of spices 
fresh from the store-house of human nature. 

One of the richest fields from which legal judgments 
draw their foundation is unquestionably that of max- 
ims, which, as Sir James Mackintosh has well said, 
** are the condensed good sense of nations.”” And if im- 
plying so much of that common sense which underlies 
the social fabric, why should they not be legally inter- 
preted so as to agree with the actual conditions of that 
fabric. If law be recia ratio, it is also ratio ambulans 
to meet each particular case and to judge men as they 
are. Yet it has its antinomics which are humorous 
euough, although they do not militate against its prac- 
tical utility, for “apices juris non sunt jura.” But 
such as they are they seem worth noticing, and we 
present a few of them by way of illustrating the phil- 
osophy of contradictions. For brevity’s sake we put 
them in the form of questions and answers. 

Can a hotel landlord charge any thing for entertain- 
ing a guest’s wife who may be traveling with him? He 
cannot; because in law husband and wife are but one 
person, and the contract is an entirety as to that per- 
son. Hence, if the name be entered on the register as 
“Mr. and Mrs. John Smith,” it is legally one person, 
but otherwise if entered “John Smith and Amilia 
Smith,’ because non constat that she is his wife. This 
has been recently decided in California, so says a news- 
paper, in relation to the admission of husband and 
wife on one theater ticket. 

Can a person be indicted at common law as an hab- 
itual drunkard? He cannot; because usage makes law, 
and he may plead that 

If drinking wine be bad in us, 
Communius error facit jus. 


Can aman be convicted of assaulting a2 woman in 
the dark because he kissed her? He cannot; because 
no evidence can be adduced of the fact. Denon appa- 
rentibus et non existentibus eadem est ratio. The proper 
charge in such a case would be, not assault, but em- 
bracery. 

Can aman go to sleep after having once begun a suit 
without losing his cause of action? He cannot; be- 
cause Leges vigilantibus, non dormientibus subveniunt. 
Therefore he must keep awake until judgment is ren- 
dered. 

Why must a contract be always clothed in terms 
either express or implied? Because, “ Ex nudo pacto 
non oritur actio. 





Hence careful lawyers always hate, 
A contract termed innominate, 
And much prefer before they act, 
To know ‘tis not a nudum pact. 

Can a man who commits a wrong in a fit of anger 
ever be legally punished? Hecannot; because he can 
always prove an alibi. ‘* Furiosus absentis loco est.’ 

Can profanity ever be indulged in before a court 
without committing a contempt? Itcan; whenever a 
villain is acquitted, for “Judex d tur, ¢ do 
nocens absolvitur.’’ 

Can the note of a sick man be protested before he 
gets well? It cannot; because “‘ Contra non valentene 
agere nulla cwrrit praescriptio.”’ 

In whom is the ownership of a child vested? and 
can ‘the parents of a kidnapped child jointly bring 
suit for its recovery? They cannot; because “ Duo non 
possunt in solido unam rem possidere.”’ 

PUBLIC POLICY. 

The principle of public policy involving the protec- 
tion of the community against acts derogatory to the 
safety thereof. 

Quere. Whether equity could sustain a partnership 
between a physician and an undertaker? 

Quere. Whether in Wyoming Territory, where 
women are permitted to sit upon juries, an old maid 
should be allowed to serve in a breach of promise case, 
and whether she might not be challenged “‘to the 
favor.” 

Quere. Whether leasing part of a dwelling-house 
from one’s mother-in-law, with covenants for quiet 
and peaceable possession and occupancy is not void ab 
initio, because creating an obligation founded upon 
an impossibility? ‘“ Lex neminem cogit ad impossi- 
bilia.” 

Quere. Whether the language or letters of a lawyer, 
sued for a breach of promise, can legally be received 
in evidence against him, they being in the nature of 
professional communications to his lady-love touching 
the disposition of her personal estate? 

We submit the above knotty problems to those 
learned pundits of the law who delight “‘legum nodos 
et enigmata solvere,”’ believing that they will, with 
equal facility, be able to decide that last new problem 
started by our female crusaders against alcohol in their 
prayerful trespasses upon liquor saloons, viz. : 

Whether destroying the value of one’s trade by 
prayers over whisky barrels, on the ground that their 
contents have destroyed life, is making such a deodand 
of the whisky that the owner of a license cannot re- 
cover for loss of its sale? OuTIS. 

Rostyn, N. Y., June 6, 1874. 





IMPORTANT BANKRUPTCY DECISIONS. 

The United States Circuit Court room at Richmond 
was crowded, last Friday week, by members of the 
bar, representing all portions of the State, and by busi- 
ness men of the city, who had been attracted together 
to hear Chief Justice Waite deliver the opinions of the 
court in two important cases. Both decisions were 
rendered on petitions for a review of bankrupt cases 
under the second section of the bankrupt act. The 
first opinion was given in the case of Daniel Deckert, 





a bankrupt. The substance of the opinion is given 
below. 
THE LAST AMENDATORY BANKRUPT ACT UNCONSTITU- 


TIONAL. 
Mr. Waite said, that by article XI of the constitu- 
tion of Virginia, adupted in 1869, every householder or 
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head of a fami:y was entitled, in addition to the arti- 
cles then exempt from levy or distress for rent, to hold 
exempt from levy and sale under execution, etc., is- 
sued on demand for any debt theretofore or thereafter 
contracted, his real and personal property, etc., to the 
value of $2,000, to be selected by himself. By an act 
of the general assembly, approved June 27, 1870, effect 
was given to this provision. Under the original bank- 
rupt law there was exempted from assignment by a 
bankrupt such property as was exempt from levy and 
sale under the execution by the laws of the State in 
which the bankrupt had his domicile when proceedings 
in bankruptcy were begun, to an amount not exceed- 
ing that allowed by the State exemption laws in force 
in 1871. In 1872the Court of Appeals of Virginia unan- 
imously decidéd (22 Gratt. 266) that the provision of 
the constitution referred to, and the statute giving 
effect to the same, so far as they applied to contracts 
entered into, or debts contracted before their adoption, 
were in violation of the constitution of the United 
States, and therefore void. On March 3, 1873, con- 
gress passed another act declaring the exemptions al- 
lowed by the State laws existing in 1871 should be valid 
against debts contracted before or after the adoption 
of such State constitution and laws. 

The first question, Mr. Waite said, was whether the 
act of 1873, in so far as it seeks, in the administration 
of the bankrupt law, to give an effect to the exemp- 
tion laws of a State different from that which is given 
by the State itself, is constitutional. Congress has the 
power to ‘establish uniform laws on the subject of 
bankruptcies throughout the United States.’’ A bank- 
rupt law to be constitutional must be uniform, and 
whatever rule it prescribes for one it must forall. If 
it provides that property exempt from execution shall 
be exempt from assignment in one State, it must in 
all. If it provides that certain kinds of property shall 
not be assets under the law in one place, it must make 
the same provision for every other place within which 
it is to have effect. It is quite proper to confine the 
operation of a bankrupt law to such property as other 
legal process could reach. The act of 1872 excepts 
from the operation of the assignment not only such 
property as was actually exempted by virtue of the ex- 
emption laws, but more. It does not provide that the 
exemption laws as they exist shall be operative and 
have effect under the bankrupt law, but that in each 
State property specified in such laws, whether actually 
exempted by virtue thereof or not, shall be excepted. 
It in effect declares its own enactment, without re- 
gard to the laws of the States, that there shall be one 
amount or description of exemption in Virginia and 
another in Pennsylvania. In this we think it is un- 
constitutional, and therefore void. It changes exist- 
ing rights between the debtor and the creditor. Such 
changes, to be warranted by the constitution, must be 
uniform in their operation. This is not. The conse- 
quence is that the act of 1872 remains unchanged, 
notwithstanding its attempted amendment in 1873. 

The act of 1872 gives effect to the exemption laws of 
Virginia as they existed in 1871. The bankrupt claims 
his exemption under a law passed in 1870, which does 
not apply to contracts made or debts incurred previ- 
ous to the time the new constitution went into effect. 
That certainly was not before July 6, 1869, and certain 
of the debts were incurred previous to that time, so 
that the bankrupt is not entitled to the benefit of the 
exemption. 

One of the contracts made by the bankrupt was en- 





tered into November 15, 1869, and the claim under it 
required that the time when the constitution went into 
effect should be determined. Mr. Waite, after review- 
ing the history of the constitution, said: “In our 
opinion the constitution of Virginia took effect, so far 
as it related to the provision for exemptions, on the 
6th of July, 1869, the day of its ratification by the peo- 
ple. It follows that the exemption laws passed to give 
effect to that are to become operative for the benefit 
of its citizens from that date.” 


THE RIGHT TO WAIVE AN EXEMPTION. 


The second opinion was given in case of Joseph Solo- 
mon, a bankrupt, in which the District Court had de- 
clared that the provisions of State law of June, 1870, 
allowing a waiver of the exemption, were unconstitu- 
tional. The bankrupt had, under thé law, waived his 
right by a clause in a note to his creditors. Mr. Waite 
said that the exemption laws did not intend to exempt 
absolutely, but gave a householder the right to claim 
anexemption. This he must do before a sale, or he 
could not have an exemption. If he has the right to 
waive at the time of sale by refusing to select, there is 
no reason why he cannot waive before. Mr. Waite 
decided that the legislature acted within the scope of 
its constitutional powers in passing the law of 1870, 
and reversed the judgment of the District Court. 


———. +e - 
TAX ON DIVIDENDS. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1873. 


STtocKDALE, COLLECTOR OF INTERNAL REVENUE, 
PLAINTIFF IN ERROR, V. THE ATLANTIC INSURANCE 
CoMPANY OF NEW ORLEANS. 


I. The case of Barnes v. The Banks and Railroads, 17 Wall. 
294, and The United States v. Baltimore & Ohio Railroad 
Co., id. 322, considered and compared. 

2. Held, that whether the tax on dividends arising from the 
earnings of corporations for the year 1869 be viewed as 
a tax on the shareholder or on the corporation, it was in- 
tended to tax the earnings for that year by the section 
which limited the duration of the income tax. 

8. That section 17 of the act of 1870 construing certain sec- 
tions of the law of 1864 to extend the tax to the year 
1870 is valid, because it is not an attempt to exercise 
a ye power by construing a statute for the court, 

ut is a mode of continuing or reviving a tax which 
might have been supposed to have expired. 

4. As this merely imposed a tax retrospectively, it was 
within the legislative power of congress, an the case 
differs from an effort to invade private —— by con- 
struing a law affecting those rights, over which congress 
had no power whatever. 


In error to the Circuit Court of the United States 
for the District of Louisiana. 

Mr. Justice M1i~uER delivered the opinion of the 
court. 

This was a suit brought in the court below against 


* the plaintiff in error in his official character to recover 


taxes collected by him, which are alleged to have been 
illegally assessed against the insurance company. The 
appeal of the company to.the commissioner of internal 
revenue having been decided against it, the tax was 
paid and suit brought within six months, as provided 
by the act of congress. The insurance company re- 
covered a judgment in the Circuit Court, and the col- 
lector brings a writ of error in the interest of the gov- 
ernment, the object of which is to test the legality of 
the tax thus levied and collected. 

An agreed statement of facts shows that the taxes 
complained of were assessed upon dividends declared 
by the insurance company “on the earnings which had 
accrued to said company between the 5th day of July, 
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1869, and the 30th day of June, ;’’ and the dividend 
was declared after the latter date. 

This short statement raises two questions: 1. Was 
the tax valid as to so much of the dividend as arose 
from the earnings of the year 1869? 2. Was it valid as 
to that which arose from the earnings of the year 
1870? 

As regards the first proposition, it was much con- 
sidered in the Barnes cases, 17 Wall. 294. It was argued 
in those cases with much ability, and four members of 
the court were of that opinion that the entire income 
tax expired with the year 1869, and that as the tax in 
those cases, as in these, was assessed on dividends de- 
clared in the year 1870, they were without authority 
of law. 

The argument in those cases, so far as the opinion of 
the court was concerned, turned mainly on the ques- 
tion whether the law intended to impose the tax on 
the income of the corporation, in which case it was 
obviously the income of 1869 which was taxed, and, 
therefore, properly taxed; or on the income of the 
stockholder, ascertained by his dividend, in which case 
the minority of the court thought that dividends de- 
clared in 1870 were not liable to the tax, because the 
taxing power under the law expired with the preceding 
year. It is, perhaps, fairly inferable from the report 
of those cases, and the opinion in the subsequent case 
of the United States v. Baltimore and Ohio R. R. Co., 
17 Wall. 322, that among those who composed the ma- 
jority in the’ Barnes cases, there were some shades of 
difference in the precise grounds on which the validity 
of the taxes rested. 

Without re-opening that subject for an inquiry into 
those differences, it may be said that the question 
whether the tax was, in those cases, a tax on the share- 
holder or on the corporation, was, and is, one of form 
rather than substance. 

The tax is imposed by the statute alike on all divi- 
dends declared, and on all undistributed earnings of the 
corporation, and it is made the duty of the corpora- 
tion to pay it. 

It is also made the duty of the corporation to make 
returns of these dividends and undivided earnings to 
the proper internal revenue officer, under a heavy 
penalty. 

In the case of dividends declared, the corporation is 
authorized to deduct the amount of the tax from the 
dividend due to the shareholder, before paying it to 
him. 

And it follows from this, that when a dividend is de- 
clared to any shareholder, whose dividend is for any 
special reason exempt from such tax, as in the case of 
the city of Baltimore on her stock in the railroad com- 
pany, then the corporation declaring the dividend is 
not liable. 

The effect of such a tax on the shareholder is the 
same, whether it be considered a tax on his share for 
the dividend earned by his share, or on the corporation 
on account of said earnings. And it is the same, 
whether the tax is imposed on the undivided earnings, 
or on those earnings after they have been divided. He 
in any and all these cases, in point of fact, ultimately 
suffers to that extent, or loses the amount of the tax. 
Weare of opinion that the statute intended to tax 
those earnings for the year 1869, whether divided or 
undivided, and that the tax now in question is to that 
extent valid. 

The question arising out of the tax in these cases, so 
far as the dividends are based on the earnings of the 








corporation for the year 1870,ipresents other considera- 
tions. 

Inthe view taken by this court in the Barnes cases, 
it did not become necessary to pass upon the validity 
and effect of the 17th section of the act of 1870 (16 
Stat. 261). That is entitled an act to reduce internal 
taxes, and for other purposes. It repealed several sec- 
tions of the internal revenuelaw absolutely. It fixed a 
period in the future for the cessation of others, and it 
reduced the income tax in a certain class of cases from 
five to two and a-half per cent, and provided for its 
continuance through the year 1870 and 1871; at the end 
of which all income tax was to cease. 

The section we are considering declared that sections 
120, 121, 122 and 123 of the internal revenue law of 1864, 
as modified by subsequent statutes, ‘‘ shai! be construed 
to impose the taxes therein mentioned to the first day 
of August, eighteen hundred and seventy, and after 
that date no further taxes shall be levied or assessed 
under said sections; and all acts or parts of acts relat- 
ing to the taxes herein repealed, and all the provisions 
of said acts shall continue in full force for levying and 
collecting all taxes properly assessed, or liable to be 
assessed, or accruing under the provisions of former 
acts,’’ etc., etc. 

But for the unfortunate and unnecessary use of the 
word “construe” in this sentence, we apprehend that 
none of the resistance to the class of taxes now under 
consideration would have been thought of. 

The right of congress to have imposed this tax by a 
new statute, although the measure of it was governed 
by the income of the past year, cannot be doubted; 
much less can it be doubted that it could impose such 
a tax on the income of the current year, though part of 
that year had elapsed when the statute was passed. 
The joint resolution of July 4, 1864, imposed a tax of 
five per cent upon all income of the previous year, 
although one tax on it had already been paid, and no 
one doubted the validity of the tax, or attempted to 
resist it. 

Both in principle and authority it may be taken to 
be established that a legislative body may, by statute, 
declare the construction of previous statutes so as to 
bind the courts in reference to all transactions occur- 
ring after the passage of the law, and may in many 
cases thus furnish the rule to govern the courts in trans- 
actions which are past, provided no constitutional right 
of the party concerned is violated. Sedgwick on Stat. 
Law, 253; Municipality No. 1 v. Wheeler, 10 La. An. 
747. 

In the case of The Wheeling Bridge, 18 How. 421, this 
court, in a suit brought under its original jurisdiction 
by the State of Pennsylvania, had declared the bridge 
a nuisance and decreed its modification or abatement. 
Congress then passed a law declaring it a post route 
and a lawful structure as it stood, and this court, recog- 
nizing the right of congress to regulate such a bridge 
under the commerce clause of the constitution, dis- 
missed the case from its further consideration. 

This doctrine is re-affirmed in the case of The Clinton 
Bridge, 10 Wall. 451. 

It is undoubtedly true that, in our system of govern- 
ment, the law-making power is vested in congress, and 
the power to construe laws in the course of their admin- 
istration between citizens, in the courts. And it may 


be conceded that congress cannot, under cover of giv- 
ing a construction to an existing or an expired statute, 
invade private rights, with which it could not interfere 
by a new or affirmative statute. 
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But where it can exercise a power by passing a new 
statute, which may be retroactive in its effect, the form 
of words which it uses to put this power in operation 
cannot be material, if the purpose is clear, and that 
purpose is within the power. Congress could have 
passed a law to re-impose this tax retrospectively, to 
revive the sections under consideration if they had 
expired, to re-enact the law by a simple reference to 
the sections. Has it done any thing more? Has it in- 
tended to do any thing more? Are we captiously to 
construe the use of the word “ construe ’’ as an invasion 
of the judicial function where the effect of the statute 
and the purpose of the statute are clearly within the 
legislative function ? 

A critical view of the whole of the statute of 1870 
shows that it was designed to recast the internal reve- 
nue laws, to repeal some taxes, modify others and“ 
declare the re-enactment or continuance of others for 
a limited time. And this was especially true of the 
class of taxes embraced under the general head of in- 
come taxes of all kinds. The paragraph we have been 
considering was not in its essence an attempt to con- 
strue a statute differently from what the courts had 
construed it, for no construction on this subject had 
been given by any court. Nor was it an attempt, by 
construing a statute, to interfere with or invade per- 
sonal rights which were beyond the constitutional 
power of congress. But it was a legitimate exercise of 
the taxing power by which a tax, which might be sup- 
posea to have expired, was revived and continued in 
existence for two years longer. 

It was, therefore, valid for that purpose, and the tax 
must be upheld. It follows that, on the agreed state- 
ment of facts, judgment should have been rendered for 
the defendant in the Circuit Court, and the judgment 
of that court is reversed and the case remanded, with 
directions to enter such a judgment. 

This opinion disposes of all the cases, thirteen in 
number, in which Stockdale is plaintiff in error, sub- 
mitted with this, and the same judgment is rendered 
in each of these cases. 


—_+ee+—_—_ 


WHEN DOES A FIRE POLICY CEASE? 


In the Supreme Court of Melbourne, Victoria, in the 
case of Connell and others v. The Scottish Commercial 
Insurance Company, Mr. Justice Barry said: This was 
an action on a policy of insurance against fire upon 
goods in a building. The period of the risk was twelve 
months from August 17, 1872, end the policy was sub- 
ject to a condition that “in the event of insurances 
with other companies being in force at the time of any 
loss or damage by fire happening to the property in- 
sured by this policy, then this company will only be 
liable to the payment of a ratable proportion of any 
loss or damage which may be sustained.”’ The question 
is, whether an insurance with another company was 
in force atthe time of the fire. It appears that a policy 
had been effected by the plaintiffs with the Derwent 
and Tamar Insurance Company on February 28, 1870, 
by which it was provided “ that from the date of these 
presents and until February 28, 1871, inclusively and no 
longer, the stock and funds of the said company should 
be subject and liable to pay to the plaintiffs all such 
their damage and loss which they should suffer by fire.” 
Although this policy contained negative words that it 
should exist ‘‘no longer” than February 28, 1871, one 
of the conditions or proposals indorsed on it, and to 
which it was made subject, contemplate its continu- 





ance beyond that period, for the fourth article of these 
proposals was as follows: “ On bespeaking policies all 
persons shall pay the premium to the next half-yearly 
day, and from thence for one year more at least, or 
shall make a deposit for the same, and shall, so long as 
the managers agree to accept the same, make all future 
payments annually at the said office within fifteen days 
after the day limited by their respective policies, upon 
forfeiture of the benefit thereof.’’ It is on a considera- 
tion of the effect of this latter policy and condition, 
and the acts of the parties in connection with them, 
that we have to determiue whether the insurance ef- 
fected by such policy was in force at the time of the 
fire. As already noticed, the policy was to continue 
until February 28, 1871, ‘‘and no long«r.”” The pre- 
miums for a second and third year were duly paid, so 
that an insurance was again effected or renewed till 
February 28, 1873, ‘‘and no longer.”” The terms of the 
policy by which the duration of the risk is thus ex- 
pressly restricted are inconsistent with the language 
of the indorsed article, which assumes the possibility 
not only of ‘future payments” of premium, but also 
that there is a ‘“‘day limited,” ‘‘ within fifteen days 
after’’ which the “future payments” are to be made 
“upon forfeiture of the benefit ’’ of the policy implies 
the continuance of the risk during fifteen days after 
February 28, 1873, notwithstanding that the policy 
states that it shall last ‘“‘no longer” than that day. 
The question which we have to determine can be solved 
only by ascertaining what is the contract. The policy 
is headed ‘“‘ Insured from February 28, 1870, to Febru- 
ary 28, 1871,’’ and in the body of the contract it is ex- 
pressly declared that it is to last ‘‘no longer.” What 
is there in the condition or proposal which says that it 
shall last longer? Reliance was placed upon Salvin v. 
James, 6 East, 571. The condition of the policy in that 
case was the same as in the previous case of Tarleton v. 
Staniforth, 5 T. R. 695, and it varies from the Derwent 
and Tamar proposal now under consideration by the 
addition of the words, not found here, viz., that ‘“‘no 
insurance is to take place till the premium is actually 
paid by the insured.’”’ On the argument it was at- 
tempted to distinguish this case from Tarleton v. Stani- 
forth, not only on the ground of the addition of those 
negative words, but also on the ground that the condi- 
tion applied only to annual payments, while the policy 
itself was a half-yearly one. Lord Kenyon appears not 
to recognize the latter distinction, for, he says, ‘‘ the 
plaintiffs were right in contending that policies for 
half a year referred to and adopted the printed pro- 
posals,”’ and he apparently agrees with an admission of 
the plaintiff ’s counsel “that the insurance when made 
did not extend\to half a year and fifteen days,” and 
adds his own opinion that ‘that completely puts an 
end to the whole case.”” He also refers to the condi- 
tion that the premium must be paid ‘‘as long as the 
managers agree to accept the same”’ within fifteen 
days after the day limited, and that ‘no insurance is 
to take place until the premium be actually paid ;’’ and 
he adds, ‘“‘then in express terms no policy is to have 
existence until the premium be paid by one party and 
accepted by the other.’ In that case the policy on its 
face was not only for six months, but for such further 
periods of six months as should be paid for. In the 
Derwent and Tamar policy it is not so; but, as we 
have seen, it is for one year, and “no longer.’’ How, 
then, in defiance of what Lord Kenyon calls these ‘‘ ex- 
press terms,” can it be said that the indemnity shall 
last ‘‘longer??’ An answer to this question was endeay- 
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ored to be extracted from the judgment of Lord El- 
lenborough in Salvin v. James. In that case (in conse- 
quence of the decision in Tarleton v. Staniforth) the 
company had issued an advertisement which was taken 
to be one of the printed proposals, and by which it was 
stated that persons insured in this office “are and al- 
ways have been considered by the managers as insured 
for fifteen days beyond the time of the expiration of 
their policies.’”” Those words expressly continued the 
insurance during the days of grace; they amount toa 
contract, and the only question was whether they did 
so unconditionally, or subject to other conditions. 
“The policy,” says Lord Ellenborough, “ refers to the 
printed proposals, and the advertisement must either 
have the effect of annulling the third article or of vary- 
ing it, if they cannot wholly stand together; of which 
there can be no doubt.” He then proceeds to say that 
the effect of the advertisement is, among other things, 
to confine the words “ no insurance is to take place till 
the premium be actually paid’’ to the premium to be 
paid on the original effecting of the policy. ‘The con- 
finement of those words to the first premium makes 
the “third article,” to which allusion is there made, 
identical with the Derwent and Tamar condition now 
under consideration, so far as regards the facts of the 
present case. What, then, have we here which corre- 
sponds with the added proposal or ‘‘ advertisement ”’ in 
Salvin v. James? What words of contract are there 
here imposing a liability beyond the year? Not only 
are there no such words, but there are the very op- 
posite, viz.: that the insurance shall continue ‘‘no 
longer” than a year. This distinguishes the present 
case from Doe v. Shewin, 3 Camp. 134, in which it is 
expressly stated that during the fifteen days ‘‘ the com- 
pany were to be liable.’’ Until, therefore, a fresh 
premium was paid there was no contract of insurance 
“longer” than a year. Phonix Life Asswrance Com- 
pany v. Sheridan, 8 H. L. C. 745. In arriving at this 
conclusion we do not in any way contravene the opin- 
ion of the Irish Court of Exchequer in McDonald v. 
Carr, H. & J. 256, which we shall again presently no- 
tice. The stipulation there was that ‘‘ during the con- 
tinuance of the policy” the insurers should be liable, 
and the court held (though without, perhaps, giving 
sufficient weight to the recital) that there was nothing 
which could have originally limited the insurers to one 
year. Under these circumstances, we must express 
our opinion that the Derwent and Tamar policy was 
not in force. The plaintiffs had also effected a policy 
with the Norwich Union ‘Fire Insurance Society. By 
that policy, after reciting that the plaintiffs had paid 
7l. 10s., and had agreed to pay the same amount on 
February 28 (yearly) during the continuance of the 
policy for insurance from Icss by fire, the society con- 
tracted with the plaintiffs that ‘‘from February 28, 
1872; to February 28, 1873, and so long as the said as- 
sured shall duly pay, or cause to be paid, the sum afore- 
said, at the time aforesaid, and the directors of the said 
society for the time being shall accept the same, the 
stock and funds of the said society shall be subject 
and liable to pay, make good, and satisfy unto the said 
assured all damage or loss which the said assured shall 
suffer by fire.’”’ A condition to which the Norwich 
policy was subject is as follows: ‘‘ No order for insur- 
ance will be of any force unless the premium, or some 
portion thereof, has been first paid to the society or 
their agent; and all persons desirous of continuing 
their insurances must make their future payments 
anuually within fifteen days after the day limited by 





their respective policies, or the same will be void.’’ 
This policy differs from the Derwent and Tamar policy, 
in that it contemplates, by the form of it, a continu- 
ance or renewal of the indemnity after the expiration 
of the first year; but there is nothing either in the 
policy or the condition which states expressly that the 
property is to be protected during the fifteen days, or 
indeed at all beyond the year, except upon the pay- 
ment of a fresh premium, the receipt of which is op- 
tional with the society. Simpson v. Accidental Death 
Insurance Company, 2 C. B., N. 8., 257. Nor do we 
think there is any implied contract of indemnity be- 
yond the year. In McDonnell v. Carr, the condition 
was, “‘no policy will be considered valid for more than 
fifteen days after the expiration of the period limited 
therein, unless the premium and duty for the renewal 
of such policy shall have been paid within that time. 
On assurances for a less period than a year, the pre- 
mium will be as moderate as possible, and only a pro- 
portionable part of the duty charged; but in these 
cases the insurances will terminate at six o’clock in the 
evening of the day specified in the policy without 
the allowance of fifteen days.’’ The language of that 
condition may be well held to import or imply that a 
yearly policy will be valid for the fifteen days, and 
would not terminate at six o’clock in the evening of 
the specified day; just as from an agreement in a 
charter-party, that it shall be lawful for the freighter 
to detain the vessel for ten working days over and 
above the lay days, a covenant will be implied not to 
detain the vessel beyond the ten days (Randall v. 
Lynch, 12 East, 179); and as from acovenant in a farm- 
ing lease that the lessee shall plow the demised prem- 
ises, except the rabbit warren and sheepwalk, a cov- 
enant will be implied not to plow the excepted por- 
tions. Duke of St. Albans v. Ellis, 16 East, 352. The 
case of Want v. Blunt, 12 East, 183, which was also 
cited, is plainly distinguishable. There the premium 
was to be paid on certain days, “ or within such further 
time as should be allowed by the rules,’ and the pre- 
mium was tendered within the right time, but not by 
the right person. There is one other feature con- 
nected with the Norwich policy which distinguishes it 
from that of the Derwent and Tamar. It appears that 
the Norwich company have issued an advertisement 
to this effect: ‘‘ Fire days of grace.— Norwich Union 
Fire Insurance Society.— Notice.— Michaelmas re- 
newals. — Losses by fire occurring during the fifteen 
days of grace are made good to the assured.’”’ As the 
policy does not incorporate that advertisement, or 
adopt it as one of the conditions, it cannot in any way 
control the contract. Had it been so embodied, the 
case would have been analogous to Salvin v. James, in 
which it was agreed that the advertisement shall be 
taken ‘“‘to have been inserted as a new term in the 
printed proposals of the office ;’’ but that is not so here. 
The result is that there will be judgment for the plain- 
tiffs. Judgment for plaintiffs. — Australian Jurist. 


— +2 


Ex-Attorney-General Hoar has sued George Wash- 
ington Bowen for a balance of $5,000, counsel fee for 
services rendered in the suit of Bowen against Nelson 
Chase for the recovery of the Jumel property. 

Hon. Joseph H. Robinson, assistant-solicitor of the 
treasury department for the past five years, a native 
of Massachusetts and a lawyer of fine ability, will, it 
is said, receive the appointment of solicitor of the 
treasury in place of E. C. Bantield, resigned. 
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LANDLORD AND TENANT—VOID LEASE. 


The question, what terms in a lease, invalid but un- 
der which the tenant occupies, and the similar ques- 
tion, what terms of a lease which has expired, but 
after the expiration of which the lessee continues to 
occupy the demised premises, are applicable to the 
yearly tenancy which is thus created, has been often 
discussed, and is illustrated by the present case. The 
rule is often stated as being that such terms apply as 
are properly applicable to a yearly tenancy; and this 
rule has been stated as equally applicable to both the 
conditions referred to above. But in the former state 
of facts, a distinction arises between stipulations to be 
performed at the expiration of the term and things to 
be done during its course. The former class of stipu- 
lations cannot of course apply, except where the term 
runs out —the latter can, but though the former are 
not applicable during the course of the term, yet they 
are conditionally applicable, and will be applied if the 
term runs out; and this is well expressed by the judg- 
ment of the Chief Baron in the present case. Martinv. 
Smith, Ex., 22 W. R. 336; L. R., 9 Ex. 50. It would more 
correctly state the result of the decisions to say that the 
terms implied are such terms as are not inconsistent 
with a yearly tenancy, but what would constitute such 
inconsistency, short of repugnancy and self-contradic- 
tion (such as requiring a two years’ notice to quit. 
Tooker v. Smith, 1 H. & N. 7382), it would be hard to 
say. Perhaps the strongest case is that of Digby v. 
Atkinson, 4 Camp. 275, wherea yearly tenant at an in- 
creased rent was held bound to rebuild, because his ex- 
pired lease had contained a covenant to repair—an 
extreme decision, the correctness of which, the case 
being only at Nisi Prius, we venture to doubt. Indeed, 
it is not wholly clear why the same rule should apply to 
the case of holding on after a lease and holding under 
an invalid lease. In the case of holding on after a lease 
the parties know that they are no longer in their for- 
mer position, and that neither party is entitled to a 
term; in the case of holding under an invalid lease 
the parties usually suppose the lease to be good, and 
could in most cases compel the execution of an instru- 
ment which would give to both sides all they originally 
bargained for. There is, therefore, much more reason 
for implying the written terms in the latter case than 
in the former. But again, where there is an invalid 
lease, there being (on the hypothesis) a state of things 
to which there is, in fact, no agreement applicable, be- 
cause the supposed agreement is invalid —and there- 
fore, legally speaking, no agreement at all — it becomes 
necessary, in order to avoid a gross injustice, that 
the law should imply an agreement, and this it does 
by implying to the relations of the parties a rule as 
near as possible to their intentions, or, in other 
words, applying their intended agreement to their 
actual relation so far as that relation carries into 
effect the intended relation. But where the lessee 
holds on after the expiration of the term, there is no 
such necessity; it is not impossible to find, as a matter 
of fact, what the agreement was on which he continued 
to hold. There is therefore no absolute necessity for 
the law to declare or presume what it was; and the 
case seems to resemble that where a lessee continues 
to hold after the expiration of his landlord’s title. In 
such a case, as was clearly pointed out in the Exchequer 
by Bramwell, B., and in the Exchequer Chamber by 
Willes, J., in Oakley v. Monck, 14 W. R. 406; 3H. & C. 
706; L. R.,1 Ex. 159, it is a question of fact ou what 
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terms the lessor let and the lessee continued to hold; 


and it seems no less a question of fact on what terms 
a lessee, whose lease has expired by effluxion of time, 
continues to hold under the yearly tenancy which then 
arises. — Solicitors’ Journal. 

——_*>e—__—_. 

BOOK NOTICES. 


4 Treaties om the Meanwe of Demsen: or, an Ii into 


the Principles which govern the Amount o aiary 
Compensation awarded Courts of a Ry By Theo- 
dore Sedgwick, author of “‘ A Treatise on Statutory and 


Constitutional Law.” Sixth edition; by Henry D. 
Sedgwick. New York: Baker, Voorhis 
lishers. 1874. 

The first edition of this treatise was published in 
1847, and very soon became the standard work on the 
subject of damages, both in England and in America. 
It was a thorough and scientific exposition of one of 
the most important and difficult topics of the law. 
Speaking of it, in 1856, after the second edition had 
been issued, Mr. Mayne, in the preface to his treatise 
on the same subject, said: ‘‘The great merits of his 
work are too well known toneed any commendation 
from me. Its ability and research will be best appre- 
ciated by those who have studied it as minutely as I 
have done.’’ Such commendation from a rival author, 
and from one who knew thoroughly whereof he spoke, 
is praise indeed. 

The second edition was prepared by the learned 
author, and appeared in 1852. The third edition, issued 
in 1858, although prepared under the supervision of the 
author, was largely the work of the Messrs. Abbott of 
New York. Ten years later, the fourth edition was 
published under the editorial supervision of the pres- 
ent editor, Mr. Henry D. Sedgwick. The work upon 
it was done with care and ability. In 1869, Mr. Arthur 
G. Sedgwick published the fifth editioz. . 

The present edition is one of great value. Besides 
containing the notes of the previous editions, the editor 
has added many more; some of them very elaborate 
and exhaustive. The more important of the notes to 
the former editions he has substantially rewritten con- 
forming them to the most recent phases of the law. 
Some of the notes—as for instance that on telegraphs 
and the one on the measure of damages in actions for 
the conversion of stocks —are the ablest discussions 
of the subjects that we have seen. The cases decided 
since the fifth edition was issued have been very fully 
collected, and their principles have been extracted 
quite as carefully and stated quite as forcibly as were 
the principles of the earlier cases by the learned author 
of the treatise. Asa text-book for the student, or as 
a guide to the practitioner, there is no work on the sub- 


Co., pub- 


ject comparable with this. For systematic and scien- 


tific treatment, for research, for clear and elegant 
expression, there are, in the English language, few law 
books superior to Sedgwick on Damages. The book is 
handsomely printed and bound. 


Digest of the Decisions of the Supreme Court of Howe, from the 

na? ie of the court, in 1839, to the 35th Iowa 
Reports, as embraced in the reports by Morris, Green, 
Clarke, Withrow and Stiles, ‘-; copious references to 
the statutes. By Thomas F. Withrow, late re porter, 
and Edward H. Stiles, present reporter. Vol. Chi- 
cago: E. B. Myers. 1874. 


This digest deserves a hearty welcome from the 


‘lawyers of Iowa, for it is a work of unusual merit. In 


all the cardinal virtues of a digest —in accuracy, in 
classification, in clear and concise expression, in sub- 
divisions of subjects — we knowof none better. The 
work was originally undertaken by Mr. Withrow, at 
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that time reporter of Iowa Supreme Court; but after 
retiring from his office, his professional engagements 
became such as to compel him to abandon the under- 
taking, and Mr. Stiles was induced to continue and 
complete it. To the latter has fallen, not only the 
labor of preparing a large part of the subject-matter, 
but also the more difficult and important task of classi- 
fication and the arrangement of details. The success- 
ful execution of the work is, therefore, mainly due to 
him. 

The work will be completed in two volumes. The 
first volume contains the titles between ‘“‘ Abatement ’”’ 
and “Freehold;” alsoa carefully prepared outline of 
the governmental and judicial history of the State of 
Iowa; the Constitution of 1846 and that of 1857; a brief 
account of the judges of the Supreme Court from its 
organization and of the reporters and reports of that 
court. The substance of the statutes cited in the text 
or upon which the cases were decided is given in foot 
notes and will greatly add to the value of the digest, 
especially outside of the State. Brief but comprehen- 
sive catch-lines are prefixed to each principle, after 
the style used by the Messrs. Abbotts in their digests. 
The comparatively small number of volumes to be 
digested and the large size of the page used, have en- 
abled the authors to frequently repeat the statements 
under different titles which, in matter of convenience, 
is preferable to cross references where space will per- 
mit. 

The authors very truly say in their preface that 
“no one who has never been engaged in a work of 
this kind can fully appreciate the great amount and 
perplexing character of some of the labor involved.” 
To have performed the labor so successfully and satis- 
factorily as Messrs. Stiles & Withrow have done enti- 
tles them to all commendation. 

It only remains to add that the mechanical execu- 
tion of the book is unusually good. 


—$_< 
CORRESPONDENCE. 


JURIES AND INSANITY. 

In the Albany Law Journal of April 30, 1874, p. 349, 
you say: “If Waltz had shot his wife’s or his sister's 
seducer instead of killing a poor old organ grinder, he 
would undoubtedly have been esteemed insane in 
Greene county; and if that reckless mob that howled 
and beat about his prison, after his killing of his keeper, 
had not been overawed by a superior military force, 
and had been able to wreak their vengeance upon the 
double murderer, very likely the same intelligent gentle- 
men of the jury, who convicted Waltz, would have ac- 
quitted his murderers on the plea of insanity.” 

In the same article, but a breath before, speaking of 
this same jury and their finding, it is said—‘‘We 
have no fault to find with the verdict.” 

I do not ask whether it be generous, but whether it 
be just, to cast at the gentlemen of that jury the sar- 
casm contained in the passage above underscored. 

I meet constantly —almost daily in newspapers — 
the same smartness of criticism upon the verdicts of 
juries, and not unfrequently when a careful considera- 
tion seems to me quite sufficient to justify the jury, 
in their finding, and if not rebuke, at least, to disap- 
prove of the criticism. 

It seems to me a matter of grave regret that in an 
able discussion “‘ of the most difficult and mysterious 











problem that the law is ever called upon to deal with,” 
it should have seemed proper to go out of the way 
to strike a blow at the trial by jury. That the sarcasm 
was aimed at the system seems plain, from the fact 
that nothing is said of any peculiarity of the par- 
ticular jury referred to—or nothing except at least a 
negative approval of their finding in the case under 
consideration. Logic, perhaps, can hardly be applied 
tosarcasm. Perhaps I may be in error after all, and 
that you did not intend a sarcasm, but an approval of 
a supposed finding in asupposed case by ‘‘ the same in- 
telligent gentlemen of the jury,” that the persons 
constituting a mob of murderers must be insane, and 
therefore to be acquitted if placed on trial. 

Upon this theory the passage is quite logical, and if 
a little faulty in ethics, cannot be questioned in logic. 

These “same intelligent gentlemen found a verdict 
of guilty against a man with a brain as large as Daniel 
Webster’s,” by a commission of experienced physi- 
cians, after a careful examination during his confine- 
ment, pronounced sane.” ‘ We have no fault to find 
with this verdict; ’’ it must, therefore, have been ac- 
cording to the evidence in the case. 

If the mob “‘ had been able to wreak their vengeance 
upon the double murderer (meaning Waltz), very like- 
ly the same intelligent gentlemen of the jury, who 
convicted Waltz, would have acquitted his murderers 
on the plea of insanity.” 

Therefore, the same jury which had found a verdict 
according to evidence would be likely, from the pre- 
mises, to Lid acturdiag to evidence in the supposed 
case, and as they would be likely to acquit on the plea 
of insanity, it must be equally likely that going in- 
to a mob of such a character is caused by insanity, aud 
would raise a reasonable doubt, at least, as to any 
legal responsibility of the indicted. 

But my object is to protest against the sneers and 
sarcasm so frequently cast at an institution, which 
seems to me of very great value in our land. Ino 
farther draw my estimate of its value from its an- 
tiquity, than that I find it to have been, through the 
ages of its history, at all times the best, though in 
the worst of times imperfect — yet, the best and al- 
most the only protection to the rights of the citizens. 
That it should be sustained by thinking and careful 
men, seems clear to me, from what I think must, or 
ought to be admitted that not only no better, but as 
far as I know, no substitute is proposed. The sub- 
mission of facts, to the consideration of a jury, is, I 
feel quite sure, as judicious a mode for their deter- 
mination as has been yet discovered by the science 
of jurisprudence. But aside from that consideration, 
the presence of the jurymen is a perpetual guard 
upon the judge who presides at jury trials. He nat- 
urally feels— if he does not consciously think — that 
his judicial conduct is subject to the observation of 
a select number of his constituents, who will not fail to 
carry a favorable report to their fellow-electors, if 
his deportment is that of an upright, intelligent man, 
wisely applying the rules of civil conduct. Or if his 
demeanor falls short of, or contravenes the above quali- 
ties he will be sure to have criticisms to his disad- 
vantage from the same source. Again, to take part in 
so high a public function as the jud‘cial, elevates, with- 
out corrupting, the self respect of the juror — his duties 
educate him as a citizen— give him a respect for the 
laws which he is taught to understand, and helps to 
administer. The common school as an educator is 


very important — but asan educator for the peculiar 
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duties of a citizen of a free republic, it cannot com- 
pare with the jury box. But the jury is one ofa 
group of very important educators. It is of the 
class to which local administration of governmental 
functions belongs. It is not necessary to prove the 
town meeting to be always judicious, or free from 
faction, or not exposed to undue jinfluences, to justify 
its existence as an institution. If the people are to 
be free and orderly, they must have the kind of school- 
ing furnished by local administration, and they need 
the education which comes from the jury box. 

France has the experience of a central government. 
If that government is only suspended, a revolution fol- 
lows. Quite a number of years since the government 
of Great Britain was actually suspended, the ministers 
having all resigned, and no one appearing able to con- 
struct another ministry. Foreigners from the conti- 
nent were astonished that no revolution followed. 
Stocks were not affected —all local machinery of ad- 
ministration went on — trade and manufactures every- 
where went on as before, and the only real inconveni- 
ence during this hiatus in the government was in the 
department of foreign relations. A like hiatus in the 
government of France would have thrown every pre- 
fect in the nation out of gear. The great danger of 
our republic seems to be at present (1) the undervalu- 
ing of local administrations till (2) they fall into decay 
and disuse. They are subject certainly to the infirmi- 
ties of humanity. But are they more, or as much so, 
as the farther removed administrations of the State, 
and the still farther removed administrations of the 
nation? 

In local administrative bodies, the minority learn to 
yield obedience to the lawful authority of the majority, 
while they are pretty sure to test and overthrow any 
unlawful stretch of power on the part of the majority. 
Thus a wholesome respect for law and a vigilant regard 
for liberty and right are kept alive, and produce benefi- 
cent results. 

No deubt the family is the first course lying at the 
foundation of our government. The school district, 
the town, the village, the city and the county form the 
succeeding courses—all bound together by the State 
as by an arch—and upon the States in our system 
rests the grand arch of the Union. May it be very 
long before the foundations are allowed to decay, or 
are crushed by the weights above them, for when that 
crisis comes, if come it does, liberty will have passed 
away, and the great republic, as the home of freedom, 
will have filled its page in history, and become one 
among the many failures in the attempt to combine 
liberty with order. M. 


JUNE 6, 1874. 
Editor Albany Law Journal: 

I think I can suggest a better ground for Wright v. 
O’ Brien than that on pages 373, 374 of your last number, 
and which involves a principle not noticed as the ratio 
decidendi, viz.: When the owner of a family portrait 
employs an artist to make a copy, the copy, during all 
its stages, belongs to the employer, subject only to the 
lien of the artist for his labor. The right to make a 
copy inheres in the ownership, and the artist making a 
copy for the owner is in the same position as the owner 
making a copy for himself. Consequently the copy 
cannot be levied upon, under execution, as the property 
of the artist. 

B. W. HuntTineron. 





FOREIGN NOTES. 


Mr. Henry Ludlow has been appointed attorney- 
general of Trinidad. He was eductated at Christ’s 
Hospital and at St. John’s College, Cambridge. In 
1857 he took his B. A. degree as eighth wrangler, and 
in 1859 he was aproxime accessit for the chancellor’s 
legal medal. In 1861 he obtained the studentship 
awarded by the Inns of Court, and was called to the 
bar in 1862. He reported for the New Reports during 
the three years that publication continued, and for the 
Law Journal from 1865 to 1868. He has practiced at 
the chancery bar and also at the Hereford sessions and 
assizes, and has joined in the following legal works: 
Batten and Ludlow on the Equity Jurisdiction of the 
County Courts, 1866; a supplement to the same, in- 
cluding the Law and Practice of Partition, 1872; and 
Ludlow and Jenkins on Trade-mark, 1873. He was 
also an occasional contributor to the Solicitors’ Jour- 
nal.— Ina recent lecture by Mr. W. Bayne Ranken, 
secretary of the Discharged Prisoners Aid Society, he 
gives the following explanation, in substance of the 
ticket-of-leave system in vogue in England. <A convict 
does not get released by “‘ humbugging the chaplain.’ 
There are fixed rules, so that subject to good behavior 
aconvict is discharged on ticket-of-leave at the ex- 
piration of about three-fourths of his sentence. The 
objects of the ticket-of-leave system are, first, to offer 
an inducement to convicts to behave well and in an 
orderly manner in prison, their release depending, to 
acertain extent, on their conduct, men who are in- 
subordinate being kept in confinement till the com- 
pletion of their sentence; and, secondly, to enable the 
police to have supervision over them during some 
months after they are set at liberty. These are desirable 
objects; and a regulated system of release, subject to 
good behavior and the supervision of the police, must 
be beneficial. —— In the United Kingdom there are 
936 persons who are receiving pensions because their 
offices have been abolished, and these pensions amount 
to £226,233 per annum. 


a 


COURT OF APPEALS DECISIONS. 

The following decisions were handed down in the 
Court of Appeals on the 9th inst. : 

Judgment affirmed with costs—The People, etc., v. 
Ingersoll; Scott v. Conway ; Marvin v. Newman; Cham- 
plain v. Champlain; Strong v. The Boston & Albany R. 
R. Co.; Murray v. Church; Jenks v. Robertson; San- 
ford v. Sanford; Jackson v. The New York Central R. 
R. Co.; Sweeney v. The Mayor, etc., of New York.—— 
Judgment affirmed—Copperman v. The People.—— 
Decree of surrogate of Erie county modified by deduct- 
ing from the amouut thereof $372.18, as of its date, and 
decree as modified affirmed, without costs to either 
party in this court—Newman v. Marvin.— Order 
affirmed and judgment absolute for respondent on stip- 
ulation, with costs — Metz v. The Buffalo, Corry & Pitts- 


| burgh Railroad Company.—— Order affirmed with costs 


—The Grocers’ Bank v. Fitch.—— Appeals dismissed 
with costs — Gambling v. Morgan; Crane v. Stiger.—— 
Motions denied with costs— Jacobs v. Morange; Peo- 
ple ex rel. Waller v. The Board of Supervisors of Sulli- 


van county. 
————__>—__—_ 


Prof. Hammond, of the law department of the Uni- 
versity of Iowa, is writing a work on the relation be- 
tween the Civil Law and the Common Law. 
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THE NEW YORK BAR ASSOCIATION. 

A regular meeting of the members of the Bar Asso- 
ciation was held on Tuesday evening, Mr. Wm. M. 
Evarts presiding. A number of new members were 
admitted into the association. The committee ap- 
pointed from the last meeting to consider the proposed 
amendments to the Constitution of the State, reported 
that the amendments of 1874 were not yet in print, and 
they were unable to procure a copy ofthem. Under 
the circumstances they perceived that they had no 
tangible ground upon which to proceed, and they de- 
cided to let the matter rest for the present. Mr. Sher- 
wood drew the attention of the association to the law 
relating to the admission of gentlemen to the bar and 
the examination to which graduates from the legal 
colleges and those who serve the proper term in a law 
office were subjected. Upon the certificate of these 
legal institutions, gentiemen found little difficulty in 
obtaining diplomas. But he was aware of several in- 
stances where, upon examination, many of them were 
rejected as incompetent. He knew of special cases 
where the successful candidates were ignorant of the 
first principles of jurisprudence. He moved that the 
matter be referred to the Committee on Legal Educa- 
tion, to report as to the effect and operation of these 
statutes, and determine whether it would be advisable 
to make an application for any change in them by 
amendment or otherwise. Mr. 8. P. Nash, while sup- 
porting the resolution, asserted that the existence of 
these colleges had the effect of elevating the standard 
of legal education. The resolution was adopted and 
the meeting adjourned. 


> 


LEGAL NEWS. 
Hon. Clement H. Hill, assistant attorney-general of 
the United States, has gone to Europe. 
A bill is before congress creating a professorship of 
law at the West Point Academy. 


We regret to learn of the death, on the 4th inst., of 
Mr. E. L. Gross, of Springfield, Ill., one of the editors 
of Gross’ Statutes of Illinois. 


Hon. Luther 8S. Dixon, Chief Justice of the Supreme 
Court of Wisconsin, has resigned. He has held the 
office for fifteen years, and resigns it now to return to 
the practice of law, which he expects to find much 
more lucrative. 


The fifth judicial district of this State is agitated 
by an animated discussion of candidates for the seat 
made vacant by the recent death of Judge Doolittle. 
Among the candidates suggested to Governor Dix, as 
suitable for the appointment, are the Hon. John C. 
Churchill, of Oswego, and the Hon. Francis Kernan, 
of Syracuse. 

The following statement, says the Central Law Jour- 
nal, is vouched for by a trustworthy correspondent: 
One of the circuit judges of Florida, while sojourning 
at a certain town in his circuit, became so inebriated 
that the authorities locked him up in the calaboose. 
Mindful of the high dignity of his official position, 
and with intent to support the same in a becoming 
manner, the learned judge issued a writ of habeas 
corpus, returnable before himself, directing the sheriff 
to take and produce his body, ete. The sheriff failed 
to execute the process, and the mayor having volunta- 
rily released the prisoner, the judge imposed a fine upon 
the sheriff for failing to execute the writ. 





GENERAL STATUTES OF THE STATE OF ; 
NEW YORK, 


PASSED AT THE 97TH SESSION, 1874. 


Cap. 502. 
Aw Act to amend chapter six hundred and ninety-six, 
laws of eighteen hundred and sixty-six, entitled ‘‘An 


act to amend section eighteen, article two, title two, 
chapter twelve, part one of the Revised Statutes, enti- 
tled ‘ Of the county treasurer,’ and to require an addi- 
tional bond from county treasurers to the State.” 


PassEep May 20, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Srctrion 1. Chapter six hundred and ninety-six, laws 
of eighteen hundred and sixty-six, amending section 
eighteen, article second, chapter twelfth, part first of 
the Revised Statutes, entitled ‘‘Of the county treas- 
urer,” is hereby amended so as to read as follows: 

§ 18. Every person appointed or elected to the office 
of county treasurer, before he enters upon the duties 
of his office, shall give a bond to the supervisors of the 
county, with three cr more sufficient sureties, to be 
approved by the board of supervisors, and in such sum 
as they shall direct, conditioned that such person shall 
faithfully execute the duties of his office, and shall pay 
over, according to law, all moneys which shall have 
come, or which shall thereafter come, to his hands as 
treasurer, and render a just and true account thereof 
to the board of supervisors when thereunto required. 
Whenever, in the opinion of said board, or a majority 
of them, the moneys intrusted to such person as treas- 
urer shall be deemed unsafe, or the surety insufficient, 
such board may require from said treasurer a new and 
further bond, with like conditions as aforesaid, and in 
such penalty and with such surety as such board shall 
deem requisite and proper; and in case said countytreas- 
urer shall fail to renew said bond, as required, within 
twenty days after he shall be notified by said board of 
such requirement, such omission shall work a forfeiture 
of his office, and the same shall become vacant. Every 
person appointed or elected to the office of county 
treasurer, within twenty days from the time he shall 
receive notice of his election or appointment, and 
before he enters upon the duties of his office shail, in 
addition to the bond hereinbefore mentioned, to be 
given to the supervisor of the county, give a bond to 
the People of the State of New York, with two or 
more sureties, to be approved by the Comptroller, in 
such penalty as the Comptroller shall direct, condi- 
tioned that such person shall faithfully execute the 
duties of his office, and shall pay over to the State 
Treasury, according to law, all moneys belonging to 
the State which shall have come, or which shall there- 
after come, into his hands as county treasurer, 
and render a justand true account thereof to the 
Comptroller of the State, which bond shall be filed 
with the Comptroller. At any time when in the opinion 
of the Comptroller the moneys intrusted to such per- 
son as treasurer shall be deemed unsafe, or the surety 
insufficient, the Comptroller may require a new and 
further bond, with like conditions as the first, and in 
such penalty and with such sureties as the Comptroller 
may deem requisite and proper. Should default be 
made in the giving and filing the bond to the People 
of this State, as herein provided for, within the time 
limited herein, or should the said county treasurer 
neglect to renew his bond, as last hereinbefore pro- 


‘vided for, the Comptroller shall cause a written notice 
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to be served on the person so in default,requiring him to 
furnish such bond or such renewal, as the case may be, 
within ten days from the day of service of such notice, 
whereupon, if such treasurer shall still be in default, 
he shall be deemed to have vacated his office, and the 
Governor shall appoint a proper person to fill such 
vacancy. 
§ 2. This act shall take effect immediately. 


Cuap. 511. 


Aw Act to amend chapter seven hundred and twenty- 
one of the laws of eighteen hundred and seventy-one, 
entitled ‘‘ An act to amend and consolidate the seve- 
ral acts relating to the preservation of moose, wild 
deer, birds and fish.” 


PASSED May 20, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. The tenth section of chapter seven hun- 
dred and twenty-one of the laws of eighteen hundred 
and seventy-one, entitled ‘‘ An act to amend and con- 
solidate the several acts relating to the preservation of 
moose, wild deer, birds and fish,” is hereby amended 
so as to read as follows: 

§ 10. No person shall kill or expose for sale, or have 
in his possession after the same has been killed, any 
robin, brown thrasher, meadow lark or starling, save 
only during the months of August, September, October, 
November and December, under a penalty of five dol- 
lars for each bird ; and in the counties of Kings, Queens, 
Putnam and Suffolk, no person shall kill or expose for 
sale, or have in his possession after the same has been 
killed, any of said birds, except meadow larks, in this 
section named, except during the months of October, 
November and December, under a penalty of five dol- 
lars for each bird. 

§ 2. The nineteenth section of said act is hereby 
amended so as to read as follows: 

§ 19. No person shall at any time catch any speckled 
trout with any device save with a hooked line, except 
for the purpose of propagation as hereinafter provided, 
or place any set lines in waters inhabited by them, 
under a penalty of fifty dollars for each offense; and 
no person shall at any time, except for the purpose of 
propagation as aforesaid, catch any kind of fish in lake 
Saratoga, in the county of Saratoga, or in Onondaga 
or Oneida lakes, tributaries or outlets, except minnows, 
with any device save with hook and line. And no per- 
son shall at any time use more than three lines with 
hooks attached; and any hook and line unattended 
by the fisherman in person, and all set lines, nets, traps 
and devices other than fair angling as aforesaid, are 
hereby prohibited on said lakes and their tributaries 
and outlets, or within one mile of the lakes, and when 
found in use or operation, are hereby declared forfeit 
and contraband, and any person finding such set lines, 
nets or traps in said waters is hereby authorized to de- 
stroy the same, and any person fishing with such pro- 
hibited means or devices shall be liable to a penalty 
of not less than ten nor exceeding one hundred dollars ; 
and no person shall take or catch any black or Oswego 
bass, in the waters of lake George, except from the 
twentieth day of July to the first day of January, 
under a penalty of ten dollars for each fish so taken. 

§ 3. Section twenty-five of said act is hereby amended 
so as to read as follows: 

§ 25. No person shall kill or catch any fish in the 
Mohawk or Clyde rivers, Irondequoit bay, Braddock’s 
bay, Little pond, Round pond, Cranberry pond, Buck 





pond and Long pond in the county of Monroe, or in 
the inlets thereof, or the lakes in the counties of West- 
chester, Rockland, Wyoming, Columbia, Ulster, Gene- 
see, Orange, Putnam, Herkimer, Rensselaer, Sullivan, 
Tioga, Cortland, Broome and Livingston, by any trap, 
dam, weir, net, seine, or by any device whatever, other 
than that of angling with hook and line or with a 
spear, under a penalty of twenty-five dollars for each 
offense. All fishing in the aforesaid Braddock’s bay, 
Little pond, Round pond, Cranberry pond, Buck pond 
and Long pond in the county of Monroe, in the months 
of January, February and March, or either, is hereby 
forbidden and prohibited. 

§4. It shall not be lawful between the first day of 
December and the fifteenth day of April in any year, 
to take with hook and line, trap, net, or any device 
whatsoever, any fish from Rockland lake, in the county 
of Rockland. Any person violating any of the pro- 
visions of this section shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall pay a 
penalty of not less than five dollars, nor more than 
fifteen dollars, or be confined in the county jail not 
less than five days nor more than fifteen days, in the 
discretion of the court. 

§ 5. This act shall take effect immediately. 





Cuap. 514. 


AN Act to amend an act entitled “An act to revise and 
consolidate the general acts relating to public in- 
struction,’’ passed May second, eighteen hundred 
and sixty-four. 


PassEep May 21, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Srction 1. The tenth section of title thirteen of 
chapter five hundred and fifty-five of the laws of 
eighteen hundred and sixty-four, entitled “An act to 
revise and consolidate the general acts relating to pub- 
lic instruction,’’ passed May second, eighteen hundred 
and sixty-four, is hereby amended so as to read as 
follows: 

§ 10. Upon the appearance of the parties, or upon due 
proof of service of the notice and copy of the account, 
the county judge shall examine into the matter and 
hear the proofs and allegations propounded by the 
parties, and decide by order whether or no the account, 
or any and what portion thereof, ought justly to be 
charged upon the district, with costs and disburse- 
ments to such officer or officers, in his discretion, which 
costs and disbursements shall not exceed the sum of 
thirty dollars, and the decision of the county judge 
shall be final; but no portion of such account shall be 
so ordered to be paid which shall appear to such judge 
to have arisen from the willful neglect or misconduct 
of the claimant. The account, with the oath of the 
party claiming the same, shall be prima facie evidence 
of the correctness thereof. The county judge may 
adjourn the hearing from time to time, as justice shall 
seem to require. 

§ 2. This act shall take effect immediately. 


CHap. 543. 


An Act to amend chapter eleven, part one, title three, 
article three, section thirty-one of the Revised 
Statutes. 

Passep May 22, 1874; three-fifths being present. 
The People of the State of New York, represented in 

Senate ont. Assembly, do enact as follows: 

Section 1. Chapter eleven, part one, title three, 
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article three, section thirty-one of the Revised Statutes, 
is hereby amended so as to read as follows: 

§ 31. If any town shall omit or neglect at its annual 
town meeting to choose its proper town officers or 
any of them, it shall be lawful for any three justices 
of the peace of the said town, by a warrant under 
their hands and seals, within five days after such town 
meeting, to appoint such officer or officers, and the 
person or persons so appointed shall hold their respect- 
ive offices until others are chosen or appointed in 
their places, and shall have the same powers and be 
subject to the same duties and penalties as if they had 
been duly chosen by the electors; but if the justices of 
the peace fail to so appoint, it shall be the duty of the 
town clerk, within thirty days thereafter, to call a 
special town meeting for the purpose of electing such 
officer or officers. 

§ 2. This act shall take effect immediately. 


CHAP. 535. 


An Act to amend chapter eight hundred and thirty- 
three of the laws of eighteen hundred and seventy- 
three, entitled *‘An act te regulate the fees of cor- 
oners.”” 


PassED May 22, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. The thirteenth paragraph of section one, 
chapter eight hundred and thirty-three of the laws of 
eighteen hundred and seveuty-three, entitled ‘*‘ An act 
to regulate the fees of coroners,’’ is hereby amended 
by adding thereto the words, ‘as shall be allowed by 
the board of supervisors,’’ so that said paragraph shall 
read as follows: 

** Shall be re-imbursed for all moneys paid out, actu- 
ally and necessarily, by him in the discharge of official 
duties, as shall be allowed by the board of super- 
visors.”” 

§ 2. Section two of said act is hereby amended so as 
te read as follows: 

§ 2. A coroner shall have the power, when necessary, 
to employ not more than two competent surgeons to 
make post-mortem examinations and dissections and 
to testify to the same, the compensation therefor to be 
a county charge. 

§ 3. Section three of said act is hereby amended so 
as to read as follows: 

§ 3. Whenever, in consequence of the performance 
of his official duties , a coroner becomes a witness in a 
criminal proceeding, he shall be entitled to receive 
mileage to and from his place of residence, ten cents 
per mile, and three dollars per day for each day, or 
fractional parts thereof, actually detained as such 
witness. 


Crap. 560. 


Aw Act to amend an act entitled “ An act to authorize 
the formation of town insurance companies,” passed 
April seventeenth, eighteen hundred and fifty-seven, 
and the act to amend the same, passed May twenty- 
first, eighteen hundred and seventy-three. 


PASSED May 22, 1874. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SECTION 1. Section four of the act entitled “An act to 
authorize the formation of town insurance companies,” 
passed April seventeenth, eighteen hundred and fifty- 





seven, and the act to amend the same, passed May 
twenty-first, eighteen hundred and seventy-three, is 
hereby amended so as to read follows, and as amended 
is made applicable to all town insurance companies 
heretofore formed or organized thereunder. 

§ 4. The directors of such company may issue poli- 
cies, signed by their president and secretary, agreeing, 
in the name of such company, to pay all damages 
which may be sustained by fire or lightning, fora term 
not exceeding five years, by the holders of such poli- 
cies, not exceeding the sum named in the policy, and 
which shall not exceed the sum of three thousand 
dollars in any one risk, excepting upon detached build- 
ings upon farms, upon which such risk shall not exceed 
five thousand dollars. 

§ 2. This act shall take effect immediately. 


CHAP. 570. 


Aw Act to amend chapter ninety-three of the laws of 
eighteen hundred and sixty-three, entitled ‘‘An act 
to authorize the making of sidewalks and planting 
shade trees along highways of this State, other than 
in cities and incorporated villages,’’ passed April 
seventh, eighteen hundred and sixty-three. 


PassED May 23, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section one of chapter ninety-three of the 
laws of eighteen hundred and sixty-three is hereby 
amended so as to read as follows: 

§1. All persons owning lands fronting upon any high- 
way (except in cities and incorporated villages) may 
make and have sidewalks along such land in the high- 
way, and may plant and have shade trees along the road- 
side of such sidewalks ; such sidewalks, with shade trees, 
shall not extend more than six feet in width from the 
outward line of such highway to the line of the center 
of such shade trees; provided such highway is not more 
than three rods wide. In all cases where the highway 
is more than three rods wide the central line of such 
shade trees may be extended into the highway, from 
its outward line, a distance equal to one-fifth part of 
the width of such highway; provided such central line 
shall in no case exceed eleven feet from the said out- 
ward line of such highway; and for the protection of 
such walks or trees they may also construct a railing 
of one bar, of not more than three and a half feet in 
height, with posts and with openings at convenient dis- 
tances, so as in nowise to prevent foot-passengers frum 
using such walks, upon the road-side adjacent and 
within two and a half feet of such trees, or, if there are 
no trees, then upon the road-side of such sidewalks, on 
the same line on which trees may be planted as herein- 
above provided. But no trees of the kinds named in 
chapter three hundred and twenty-two of the laws of 
eighteen hundred and sixty-nine shall be planted nearer 
together than is therein provided. 

§ 2. Any person or persons driving any team, vehicle, 
cattle, sheep, horses or swine, or racing or driving any 
horse, willfully, upon any such sidewalk, or who shall 
cut, mar, injure or destroy any shade tree, shall be 
deemed guilty of a misdemeanor, and upon conviction 
before any justice of the peace or other court having 
jurisdiction, upon complaint of the owner or any other 
person, shall be fined not exceeding fifty dollars or im- 
prisonment in the county jail not exceeding thirty days, 
or both, for every such offense. 

§ 3. This act shall take effect immediately. 
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THE CONTRACT OF MARRIAGE, 


A divorce suit of considerable interest has been 
recently tried in the city of New York. We refer to 
the case of Brinckley v. Brinckley, in which the wife 
was plaintiff. It seems that the defendant, a rather 
fast young man, being enamored of the charms of the 
plaintiff, and coveting the pleasure of her society, like 
“the pleasures of sin for a season,” without incurring 
the adhesive responsibilities of matrimony, induced 
her to associate with him, by pretending that he con- 
sidered himself married to her, but that he did not 
dare, on account of his family, to divulge their mar- 
riage. In this way they cohabited for some years, at 
various places, he treating her as his wife in public, 
and continuing the same pretense in private. No 
ceremonial marriage ever took place. At length she 
desires a separation, and brings this action, when the 
defendant denies the marriage. The jury of course 
found for the plaintiff, although the defendant testi- 
fied that he never intended to marry her. The judge 
instructed the jury that his intention was immaterial, 
provided by his conduct and language he led the plain- 
tiff to suppose that there was a marriage ; on the ground 
probably, that a contract is binding, although one of 
the parties at the time of making it intends eventually 
to break it. This result has excited a good deal of 
comment on the part of the press, who seem to think 
that it argues a necessity for greater formalities in the 
contract of marriage. We cannot agree with tliose 
views. We regard the New York doctrine as the 
safest and best, and the result of this case as teaching 
a very wholesome moral lesson. Let us take as a 
good example, the views of the New York Times on 
this subject, and examine them. 

The Times says: “ Every formality with which the 
marriage ceremony is surrounded, is an additional 
safeguard of manly honor and of womanly purity.” 
According to this doctrine, the more difficult it is to 
get married, the better. We cannot subscribe to this. 
We think the marriage contract should be the easiest 
in the world to enter into. We confess we do not 
see how the necessity of a license, or the publication 
of banns, or the consent of parents, can make the 
bridegroom any more honorable or keep the bride 
any purer. If the man’s “intentions are honorable ” 
there is no need of the formalities; if dishonorable, 
they can: easily be evaded. The vital question in 
every case is not, were certain formalities observed ? 





but, was there a contract? The formalities’ are 
mere evidence of the contract. And so in every case 
the question depends on evidence. If the evidence 
exists, a contract will be conclusively presumed, 
whether the evidence is formal or circumstantial. 
Now, it seems to us that the converse of the Times 
proposition is the true doctrine: the easier itis to 
prove a marriage the surer is m&nly honor and the 
safer is womanly purity; and the easiest way to 
prove a marriage is to show the public bearing of the 
parties toward each other. We think this the more 
moral doctrine, too. Under this doctrine concubin- 
age must be infrequent. Let men understand the 
penalty of such associations as that of Brinckley with 
the plaintiff, and illicit connections would cease. 
Let it be well understood that a married man, intend- 
ing “to effect mere seduction, may blunder into big- 
amy,” as is said in the syllabus of Hayes v. People, 
infra, and seduction will be more rare. 

“ But,” says the Times, ‘ marriage was meant to bea 
reward, and not a penalty ; to make it the latter is to 
disfigure and degrade it.” Undoubtedly, this is the 
true theory, but it is only practicable in a theoretical 
world, such as the Zimes and ourselves do not live in. 
The question is how best to protect the rights of indi- 
viduals and the interests of society. The doctrine of 
the Zimes would be very hard on both. The editor 
is evidently not acquainted with the highly moral 
doctrine of estoppel. Let us suppose that a cere- 
monial marriage were necessary — the sanction of a 
priest or magistrate, if you will; and let us suppose 
that a man persuades a woman, without these pre- 
cautions and ignorant of the necessity of them, to co- 
habit with him under a representation on his part 
and a belief on hers that it is amarriage; and that he 
holds her out to the world as his wife; and that 
children are born. According tothe Zimes this should 
be concubinage; according to the law of this State it 
is marriage. But let us suppose further that the man, 
tired of the connection, proposes to abandon his fam- 
ily and leave them to the public for support, but being 
threatened with prosecution, finally consents to a 
ceremonial marriage, and to bear the burdens which 
he has created. The Zimes thinks this is not to be 
encouraged ; “marriage is meant to be areward, and 
not a penalty;” and that it is better that society 
should be called on to take care of this unfortunate 
and innocent family, than that the sensitive father 
should be called on unwillingly to acknowledge the 
reality of the relations which he has pretended. The 
fallacy in the Zimes reasoning is here : in practical work- 
ing marriage is neither a reward nor a penalty, but a 
contract to be proved by deliberate agreement or in- 
ferable from circumstances, just like any other con- 
tract. The happiness of innocent women and the 
support of helpless children should not be made 
dependent on a sentiment. 

The Times believes that the necessity of a license 





“would prevent, in a great measure, the marriage of 
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minors, now so frequent, and so frequently resulting 
in deception and unhappiness.” This plea can only 
be put in for the benefit of parents, for as to the par- 
ties themselves “deception and unhappiness ” are just 
as common after majority as before, and indeed 
rather morecommon. Now the parents of this State, 
and of every other State on this side the ocean, have 
given to minors the right to contract marriage. Pa- 
rental consent is not legally necessary, and we say it 
should not be theoretically necessary. A parent has 
no more right to control or dictate a child’s marriage, 
than the child’s religious tenets or his dreams. It is, 
moreover, entirely inconsistent to contend for parental 
consent to the marriage contract between minors, 
where the law takes especial pains to give them the 
right to enter into that contract while far under the 
age of legal majority in other respects, and thus makes 
marriage an exception to all other contracts. 

But unquestionably, the prevalent feeling in the 
minds of the mass of mankind on this subject is, that 
the marriage contract ought to have the sanction of 
religion and the approval of the church, and that it is 
such a very hard contract to get out of that it ought 
to be very hard to get into. Probably very few well- 
organized women would consider themselves safely 
and fairly married, if their vows were pronounced 
before a justice of the peace. This idea that marriage 
ought to be difficult of contraction has found a lodg- 
ment even in judicial minds. Thus, in the case of 
Clayton v. Wardell, 4 N. Y. 232, in which, although 
the doctrine prevailing in this State was explicitly 
reiterated, Judge Harris improves the occasion to 
observe: “ The policy of such a rule may perhaps be 
questionable. The facility with which the contract 
may be made where this rule exists, contrasts most 
singularly with its indissolubility when made.” Now 
the idea in the judge’s first sentence may be sound, 
but we submit that he gives a very insufficient reason 
for it. A great many extremely binding and far- 
reaching contracts are very easily entered into. It 
required but a dash of his pen for Abraham Lincoln 
to emancipate four millions of slaves, but they have 
stayed emancipated ever since. And so, aman may 
commit himself to marital slavery by a word or a nod, 
and it cannot make much difference whether he 
speaks or gives the sign, before a priest er to other 
persons. The idea of Judge Harris is one that old 
ladies are in the habit of inculcating on their grand- 
daughters, that gushing young ladies confide to their 
lovers, and that the clergyman is fond of insisting on 
when he makes his parochial round of calls; but it is 
not indispensable to the safety or happiness of soci- 
ety. We prefer the authority of Lord Mansfield, who 
said: “I believe it will be allowed, if a man and 
woman seriously and sincerely enter into a marriage 
contract without the interposition of a clergyman or 
any religious ceremony whatever, it will be a good 
marriage, both by the law of God and the law of 
nature ;” of Chief Justice Denio, who says in Cheney 





v. Arnold, 15 N. Y. 352: “ Having dispensed with 
that jurisdiction,” namely, the ecclesiastical, “ we can- 
not consistently acknowledge any marriage to be 
valid which requires the intervention of a spiritual 
court to make it perfect. We must insist upon those 
circumstances which the law requires in an executed 
contract upon any other subject;” and of Judge 
Allen, who says in Hayes v. People, 25 N. Y. 397: 
“The essence of the contract, as of all contracts, is 
the consent of the parties, and its validity does not 
depend upon any form of celebration, or upon the 
fact of cohabitation. All that the law or religion re- 
quires is, that the consent be given in a deliberate 
manner, so as to show, beyond all question, the con- 
sent of the parties.” 

We may now briefly give a few imperative reasons 
why formalities or ceremonies should not be essential 
to the validity of a marriage. First, many marriages 
intended to be lawful would prove mere illicit con- 
nections from want of compliance with the requisite 
ceremonies. If publication of the intention at three 
public meetings were requisite, and publication at 
only two were shown, or it should turn out that one 
of the occasions did not satisfy the definition of a 
public meeting, or if the priest were not ordained, or 
the justice were acting out of his jurisdiction, or any 
one of a hundred other things were true, the marriage 
is void, and the children are bastards. We submit, if 
there is to be any mistake, it is better that illicit con- 
nections should be construed to be marriages, than 
that honest and innocent associations, intended as 
marriages, should be construed to be mere concubin- 
age. Second, such formalities may easily be evaded. 
In Connecticut, for instance, where publication at a 
certain number of public meetings is required, the 
writer has frequently heard an auctioneer at an auc- 
tion announce such an intention. Third, such for- 
malities are frequently very difficult of proof after 
the lapse of a few years. Fourth, such formalities 
are very easily forged or pretended. Many an inno- 
cent woman has been made the victim of a mock 
marriage. The fact has proved the basis of many a 
romance. We lack space to speak further of this 
matter at present, except to say that we hope our 
legislature will never enact that, to constitute a valid 
contract of marriage, there must be the sanction of a 
priest, or the warrant of a magistrate, or a permission 
from the State, or the consent of parents, or a pre- 
vious announcement to the public in any way of the 
intention to enter into such a contract. 


—*oo—— 


Manitoba has something new in the judicial way. 
The Manitoba Free Press says that an Act of Parlia- 
ment has just passed which vests the mounted police 
with certain judicatory powers. For instance, every 
officer of that force is made a magistrate, and every 
troopera constable. This is an improvement on Judge 
Lynch in the matter of administering summary justice, 
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ANCIENT LIGHTS. 

Ancient Lights are such as have been used time out 
of mind for airing and lighting the apartments in the 
walls of which they have been inserted. Their 
remote origin gives them the title, ancient, and their 
continued and uninterrupted use for the requisite 
period gives their owner an indefeasible right to their 
future use in perpetuity. Thus, if John and Richard 
are the separate owners of two adjoining lots, and 
John build on or near Richard’s line, and place win- 
dows in the walls of his house which overlook Rich- 
ard’s lot, and the light and air flow over Richard's lot 
into John’s windows a sufficient length of time, Rich- 
ard cannot afterward build, even on his own lot, so 
near as to materially obstruct this flow. We say a 
sufficient length of time, because the length of time is 
variable, as we will see hereafter. 

In legal acceptation the right thus acquired is an 
tncorporeal hereditament, and belongs to the class of 
titles called prescriptive. These prescriptive titles 
“are acquired by use and time, and allowed by law; 
as, where a man claims any thing because he and his 
ancestors, or those whose estate he hath, have had or 
used it all the time whereof there is no memory to 
the contrary.” They differ from custom in this: A 
custom is a local usage, common to all the inhabitants 
of the place; but a prescriptive right attaches to a 
particular person or estate. Custom is common; 
prescription, particular. Prescription does not give 
the right, but, after immemorial use, raises a presump- 
tion that the use could not have existed so long against 
right, and, therefore, must have been founded in 
grant; and it is a legal maxim that nothing can be 
acquired by prescription that might not have been 
acquired by grant. 

Prescriptive titles can only be predicated of incor- 
poreal hereditaments, as an ancient light, a common, 
a way, and soon. And they must always be laid in 
him who is tenant in fee, though the owner of a less 
estate may prescribe in the name of his superior. 

The right to the enjoyment of light and air over 
another’s land, under certain conditions, is of very 
ancient origin, It was part of the civil law, and is 
mentioned in the Pandects in England, it is as old as 
the common law; and to any, it may be a question 
whether it is a monument of the Roman invasion or 
a native outgrowth of the common law proper. But, 
be this as it may, it is certain that it has been a well 
recognized and valuable species of incorporeal prop- 
erty for many centuries; and one that has been pre- 
served from generation to generation in all its vigor, 
the tendency always being to render its acquisition 
easier and its enjoyment more secure. England and 
Rome, respectively, have done more to give laws and 
manners to the world than any others beside; and 
that these two great nations should have concurred 
in this principle, is an interesting historical fact, as 
well as a strong argument in favor of the reasonable- 
ness And justice of the principle itself. 





We have said that the tendency has always been 
to render the acquisition of the right easier and its 
enjoyment more secure. A few notes in the line of 
its progressive development, will make this clear. 
Before the statute of Westminster, the prescriptive 
period was time out of mind; and this was the literal 
and legal equivalent for a time farther back than the 
oldest and most retentive memory could reach. If 
the memory of man ran to the contrary, the pre- 
scriptive claim fell to the ground. But, in the very 
nature of the case, this period would be shifting and 
somewhat indefinite as men’s memories might be 
good, bad, or indifferent. 

To remedy this inconvenience, the statute of West- 
minster was passed; and the period of legal memory 
was fixed at the coronation of Richard First. No 
memory, for legal purposes, could run beyond that 
and to show that the right existed at that time was 
to establish it conclusively. 

But, in the course of time, even this became in- 
conveniently remote, and the statute of 32 Henry 
VIII, chapter 2, was passed. This statute limited 
writs of right to sixty years; and, being a remedial 
statute, the courts held that by analogy, incorporeal 
rights, including this of light and air, were included 
in its spirit, and therefore, that sixty years’ enjoy- 
ment was sufficient to give title. It is apparent that 
substituting a period of time instead of a point, which 
was continually receding, was at once a departure from 
the former statute and a convenience in subsequent 
practice. For a period of over eighty years this rule 
remained unchanged. Then came the statute of 21 
James I, chapter 16, which limited entries into lands 
to twenty years. After this, and in accordance with 
the principle of the former rulings, the courts held 
that twenty years’ continued enjoyment of an incor- 
poreal hereditament, raised a presumption of a grant. 
But this was only a presumption, and might be re- 
butted by proof. And this was the undoubted law 
of England thence forward to the American Revolu- 
tion, and still is with a slight modification, which we 
will just now notice. By the statute of 3 and 4 Wil- 
liam IV, this twenty years’ enjoyment was converted 
from a presumptive grant into an absolute bar, and 
thus became conclusive of the right. There is but one 
exception. The party denying the right, might defeat 
the claim if he could show by a deed in writing that 
the enjoyment was otherwise. 

We thus see in every act of the legislature, and in 
the uniform current of judicial decision, a fostering of 
the right, and an ameliorizing of the conditions under 
which it might be enjoyed. 

The law of England, as it existed at the time of our 
separation unless plainly repugnant to our theory of 
government, or wholly inapplicable to our condition, 
was adopted by most, if not all the States of the 
Union. This relative to incorporeal rights among the 
rest, and with a uniformity and constancy that is re- 
markable. The only partial exception being the 
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doctrine of ancient lights which we are now con- 
sidering. 

The occasions for its application in a new county 
would necessarily be few. Itseldom happens that con- 
tiguous properties are improved, at such distant periods 
as twenty yearseven. Besides, when questions of the 
kind involved do arise among neighbors, they are 
usually amicably adjusted, and litigation is rare. Even 
to this day, the question has not come into court in 
more than one-third of the States. We do not think, 
however, that this is altogether owing to the rarity 
of the occasions; but, in view of the well-known 
common-law principle, is to be attributed, in a great 
degree, to the prevalent opinion of the bar. 

In Massachusetts, New York, New Jersey, Mary- 
land, South Carolina, Louisiana, Illinois and Dela- 
ware, the principle has been recognized and enforced 
as a rule of property. In Connecticut, Pennsylvania, 
Maine and West Virginia it has been repudiated. In 
the other States, there are no reported cases, so far 
as we are aware. It is to be noted, however, that 
the law has been changed in Massachusetts by posi- 
tive enactment; while, in New York, Maryland and 
South Carolina, it has been changed or modified by 
judicial departure. In New Jersey, Delaware, IIl- 
inois and Louisiana the law remains undisturbed in 
all its vigor. What it may be in the States yet to 
hear from can only be matter of conjecture. The 
opinion of the bar is somewhat divided; but the 
large preponderance is in favor of the common-law 
principle. As one evidence of this, it may be noted 
that no exception was taken, or dissatisfaction ex- 
pressed, for more than sixty years after our revolution. 

But in 1838, Judge Bronson, in Parker v. Foote, 
19 Wend. 318, repudiated the doctrine, and made the 
startling announcement, that “it could not be applied 
to the growing cities and villages of this country 
without working the most mischievous conse- 
quences.” And this declaration has furnished the 
keynote and catchword to every subsequent dissent. 
It was, undoubtedly, a bold and startling departure 
from what was then well-recognized law; and sub- 
stantially amounted to judicial legislation, which is 
only another name for judicial usurpation ; and usurpa- 
tion of the worst form, for it is ex post facto in its 
operation, and that, too, without appeal to a supe- 
rior jurisdiction, where it might be held void for that 
reason. It changed the rule of property; it dis- 
quieted men in the enjoyment of long continued and 
valuable rights; it diminished the value of their 
estates. That it escaped prompt and indignant criti- 
cism and rebuke can only be explained by the fact 
that the cases in which the question arose were so 
few as to confine the interest, either professional or 
material, to a very small circle. Nine years later, 


this ease was followed by Pierre v. Ferwald, 26 Me. 
436; five more, by Napier v. Bulwinkle, 5 Richd. 99; 
and in six more, by Cheny v. Stein, 11 Md, 1. 
cases in twenty years! 


Three 





The argument, or rather the declaration, in all of 
them is a substantial iteration that “the doctrine is 
unsuited to this country.” Not that it is unreason- 
able in itself, nor that it is no part of the common 
law, nor that we did not inherit it from our ances- 
tors, nor that it had been arule of real estate for 
sixty years; but simply, it was “unsuited to this 
country.” 

In view of all this, it would have seemed appro- 
priate, if not absolutely necessary, to have explained 
wherein this wnsuitableness consisted. It was then 
held, even before and ever since, that in this new 
country a man, by continued use, might acquire a 
right of way over another’s field; a right to flow 
water back on his neighbor’s land; and even a right 
itself, with full use and enjoyment forever. And 
further, and perhaps with closer analogy, if water 
had continued to flow over his neighbor’s land in a 
particular channel, for the requisite time, to his 
trough or water-wheel or pool, his neighbor could 
not obstruct or divert it. All these are suited to this 
new and growing country. Light and air are the 
only exceptions! There must be no obstruction to 
locomotion, no diversion to water, and no hindrance 
to the seizure of our neighbor’s land in perpetual 
possession; but light and air are beyond our acquisi- 
tion; it is unsuitable that we should acquire them in 
the same way. If we lived in an old country, it 
would be otherwise; but here it is not permissible. 
How unfortunate! God did not crowd his works to- 
gether, and the first sentence he uttered, after the 
world was made, was, “ Let there be light.” But in 
this new world, so vast in territory and sparsely in- 
habited, we must be jammed together till our sides 
are sore, and the sweet light of heaven is expelled, 
And all this because we live in a new country. Ways 
and waters and lands may be acquired by long use 
and enjoyment, but not light and air. They are a 
sort of fere nature, in which we can claim no prop- 
erty! Proscribed from prescription. Yet they are 
material. Light, the most subtle and intangible of 
all substances, may yet be seen and felt; felt, if not 
by the callous touch of the fingers, yet by the soft, 
delicate and magnetic organs of the eye. And air 
can be felt and weighed, and measured, and com- 
pressed, and mixed, and analyzed. So that the state- 
ment, which is sometimes advanced, that these 
elements are not like any thing else, is not true in 
the sense in which it is used; and is only true in the 
same sense that no two things are alike. 

We have great respect for our courts, and for their 
solemn judgments rendered in cases before them; 
but we frankly confess that we have no kind of re- 
spect for the reasons assigned in Parker v. Foote, in 
the attempt to overthrow the old common-law doc- 
trine. We think the learned judge, who took the 
first departure, and those who were so quick to fol- 
low him, would have acted wisely to have refrained 
from giving their reasons. We could ther have 
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imagined that there were some very profound and 
weighty ones beyond our ken. As it is, we prefer 
the old rule to the new, because, we say, “the old is 
better.” 

The general doctrine in England and the States, 
which have adopted the common-law principle, has 
evolved a prime and several incidental rules, which 
may be conveniently reduced to these formule. 

1. The uninterrupted use and enjoyment of light 
and air, flowing into one’s apartment over another's 
land, for a period of twenty years or upwards, gives 
an indefeasible right to its future use and enjoyment. 

2. It is not necessary, to the acquisition of the 
right, that the ancient light should be on the division 
line between the two lots; if near enough to be 
materially affected by the new erection, it is sufficient. 

3. The enlargement of the light will not enlarge the 
right; and if the increased flow cannot be obstructed 
without obstructing the ancient light as well, the right 
is lost, as the fault was with the owner of the ancient 
light. Buta restoration of the ancient light to its 
former dimensions will restore the right. 

4, The right may be lost in the same way it is 
acquired; to wit, by twenty years’ disuse. But if 
an ancient light be shut up and disused by a tenant 
for twenty years, without the landlord’s consent, it 
is not so. 

5. The conversion from one use to another does 
not enlarge or impair the right; and if an apartment 
have an ancient light, and the owner sets up some 
business therein which requires two, he gains no 
additional right thereby. 

6. Obstructing an ancient light is an injury to the 
inheritance and a remainderman may sue. 

7. If the owner of two adjoining lots, with a house 
on one and none on the other, sell the one with the 
house, neither he nor a subsequent purchaser can 
build on the unimproved lot so as to shut up the 
windows on that side, and this although they are 
not ancient. 

8. In a cotemporaneous sale of such lots by the 
same owner, the same rule applies. 

9. Formerly, the remedy was more frequent at 
law; but latterly, in equity, and, generally, whenever 
the injury is substantial, a bill will be entertained. 
It is the preferable method in most cases, and the 
only complete remedy in many. 

J. ALEXANDER Forron. 
eS 

The codification of all of the United States 
statutes will make three volumes, instead of seven- 
teen large volumes, as now. The tariff portion 
will be taken out as soon as the new bill is passed, 
and published by itself. The obsolete laws are ex- 
punged and the new tariff compilation will not be 
more than half as large as the present publication. 
The whole of the statutes of the United States, as 
codified, will not make many more pages than the 
volumes of Brightly’s Digest. 





CURRENT TOPICS. 

The House has agreed to the conference report 
upon the Bankruptcy bill, accepting the substance of 
the Senate amendments. This concession on the 
part of the House was made with very great reluc- 
tance, as there was a very determined majority in the 
House in favor of the absolute repeal of the law. 
Lyman Tremain, however, who had charge of the 
conference report on the part of the House, stated 
that the only choice was between the mairttenance of 
the existing law and the adoption of the modified 
Senate amendments. The House decided to accept 
the Senate modification. 


Governor Dix has vetoed “An actto simplify and 
abridge the practice, pleadings and proceedings of 
the courts of this State.” He indorses his objection 
thereto on the bill as follows: “The bill was sub- 
mitted to the Attorney-General for his opinion, in 
which the various provisions are considered, and 
which closes with the following paragraph: ‘I have 
thus hastily gone over the various amendments to be 
made to the Code, and, in my opinion, they are all, or 
nearly all, either unnecessary or positively wrong, 
and if they should become law the practice of the 
courts, instead of being improved, would be decidedly 
worse than it was. His opinion is concurred in.’” 


Particulars of the death of Judge Doolittle have 
been received by his family in Utica. Dr. Kitchen, 
one of his companions on the steamer, writes that on 
the evening of May 21, Judge Doolittle, becoming a 
little sea-sick, left his state-room for the deck. When 
his friends followed him a moment later, they could 
find no trace of him. Two passengers sitting near 
the stern of the vessel said they saw him in the water 
for an instant. The supposition is that he lost his 
balance while leaning on the railing, and fell into the 
sea. 

—— +> + ——_ 
NOTES OF CASES. 


An interesting legal point and a question of much 
practical importance was decided in Metallic Com- 
pression Casting Company v. Fitchburgh Railroad Com- 
pany, 109 Mass. 277. It appeared that in order to 
obtain the only available supply of water to throw 
upon a building on fire, it was necessary to lay a hose 
across a railroad. The water was applied from the 
hose to the fire, and had diminished and would prob- 
ably have extinguished it, but servants of the railroad 
corporation ran a train over the hose, and severed it, 
and thereby cut off the water from the fire, which 
then consumed the building. They had notice about 
the hose, and might have stopped the train to permit 
the hose to be uncoupled. The railroad was crossed 
by another at grade a few hundred feet before the 
place where the hose was severed; and the train was 
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not stopped before the crossing, as required by the 
Gen. Sts., ch. 63, § 93. The Supreme Judicial Court 
held, in an action brought by the owner of the build- 
ing against the railroad corporation, (1) that the viola- 
tion of the statute did not affect the defendants’ 
liability ; (2) that the firemen had a right at common 
law to lay the hose across the railroad; (3) that it 
was immaterial that they were volunteers from 
another town; (4) that it was immaterial that the 
plaintiff did not own the hose; (5) that the severing 
of the hose was the proximate cause of the destruc- 
tion of the building; and (6) that the defendants were 
liable for the negligence of their servants in severing 
the hose. 


Van Kirk v, The Pennsylvania Railroad Co., 31 
Leg. Int. 189, presents a novel phase of the relative 
rights of passenger and carrier. The plaintiff bought 
a ticket over defendant’s road, rode part of the dis- 
tance, stopped over without permission, and tendered 
the same ticket for the remainder of the distance. 
The conductor took up the ticket, refused to return 
it, demanded fare, and upon refusal to pay until the 
ticket was returned, ejected the plaintiff. The Su- 
preme Court of Pennsylvania held, that the defendants 
were not entitled to the ticket, and the fare too, and 
that the ejectment of the plaintiff was unlawful. 


2 
oo 


LAW SCHOOLS — ADMISSIONS TO THE BAR. 


Editor Albany Law Journal: 

Srr — The well-timed and well-put article in your 
issue of the 23d ult., relative to admitting students 
directly from law schools to the bar, must commend 
itself to the favorable consideration of every lawyer 
who has a decent respect and regard for the character 
and tone of his profession. And I was also glad to 
notice, just noticed, a letter in your journal, of the 
30th ult., commendatory of your article by ‘an 
LL. B.;"’ evidently written, not by one of those new- 
fledged LL. B.’s, from a New York law school, sans 
examination by our Supreme Court examiners, but 
by a member of the bar, who hopes well of the profes- 
sion and desires a beneficent reform. 

It is an injury to the honor and dignity of the bar 
of the State to have one, two or three hundred students 
dubbed LL. B.’s and launched upon the profession 
every year, merely because they have paid the regular 
term fees during their course at the lawschool. Further 
proof of fitness should certainly be required. A high 
standard of scholarship ought, in justice to the bar, 
be demanded, as well as the requirement of the appli- 
cant for admission, that he pass a searching and rigid 
examination before competent examiners. 

The loose-received theory acted upon in this State, 
that men will find their level, has already largely low- 
ered the standard of the profession, and will continue 
to degrade it, unless a reform be inaugurated. 

Consider the rule in some of the other States. 





Take 


Massachusetts, for example, whose bench and bar has 
ever maintained a prestige and wielded a power in the 
land. There, in Cambridge, is a renowned law school, 
to whose aid and strength has been drawn such minds 
as Story and Greenleaf; and during the past twenty 
years Professors Parker and Parsons and Washburn, 





each and all men of large learning and wonderful eru- 
dition and adaptability to guide and teach the student 
in the science of jurisprudence and the self-imposing 
duties of the lawyer; and yet, in that State, they have 
not this injurious, inflated, railroad-speed way of 
crowning a student with the responsible title of 
“attorney and counselor at law,’’ simply from the fact 
that he has spent two, or even three years in that in- 
stitution. No, no. Even if a student spend a three 
years’ course, and graduate from the Cambridge Law 
School, still he is obliged to submit himself +o an ex- 
amination by a committee of the Supreme Court or 
by a judge of that court, and on written questions at 
that — questions numbering upwards of 200, and cover- 
ing the broad field of topics and subjects which are 
usually taught at schools of law— before he can be 
admitted to practice in the courts of the State. I 
speak from personal experience. 

It will certainly readily occur to the thinking mind 
that the custom, so injuriously introduced and so 
generally adhered to by the law schools of our State, 
of admitting students as matter of course, if they re- 
main in the school an allotted time, is a damage, not 
only to the character of the bar, but to the student 
as well. 

Thus, it is quite refreshing to notice that the Bar 
Association (which has ever guarded Justitia with 
jealous care), at a regular meeting, held a few evenings 
since, discussed the subject and inveighed against this 
evil custom in New York. As the association have 
the question under advisement, it is hoped that, by 
fall, something will be evolved and suggested by them 
in way of reform, which will place the matter beyond 
detriment, and be salutary and lasting. 

A radical reform in this regard is needed; for, as 
“LL. B.” says: “It isa matter calling for instant at- 
tention of the profession, for it is now understood that 
any dullard who knows just sufficient of the English 
language to read a few text-books and is able to pay a 
fee of $200, can graduate from a (New York?) law 
sohool and can have himself dubbed ‘attorney and 
counselor at law.’’’ And, he might have added, tar- 
nish the escutcheon of the profession. 

A CAMBRIDGE LL. B. 


++ 
oo 


LAW COURTS IN OHIO. 


A cousin-in-law from over the border contributes to 
the Canada Law Jowrnal the following amusing 
account of what he saw and heard in an Ohio court; 
and while we agree with the remark of the editor of 
the aforesaid journal, in the note appended, that the 
“*correspondent must have fallen on a bad specimen of 
the courts in Ohio,’we are inclined to believe that 
such specimens are not quite so rare as could be 
wished : 

‘It happened that the writer of this article aud a le- 
gal friend fuund themselves lately in one of the largest 
and wealthiest cities in Ohio. We were strolling about 
the streets with that aimlessness of purpose which be- 
longs to sight-seers in astrange place; when we came 
upon agloomy building, about which many other idlers 
were hanging, and which bore other unmistakable 
signs of being a court-house. To a lawyer a law-court 
in a strange country has peculiar attractions. Most 
lawyers would be as eager to see Westminster Hall as 
Westminster Abbey, and an enforced stay in a western 
city might be made tolerable if a law-court were sitting. 
Moved, therefore, by true professional instincts, we 
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entered the temple of justice, and made our way intoa 
room where the Court of Common Pleas for the county 
was in session. 

“This Court of Common Pleas, as far as we could 
learn, corresponds to a County Court in this country, 
though it appeared to have somewhat higher jurisdic- 
tion. The court-room was very much like any court- 
room of our own, with one notable distinction. 
There were no seats for the public, whereas, in a land 
which is supposed to be ‘groaning under the yoke of an 
aristocratic tyranny,’’ the people are encouraged to at- 
tend the courts, and watch the course of the law, and 
for that purpose provision is made for their comfort; 
these democrats, however, railed off the public ina 
narrow corner, which was guiltless of any thing like a 
seat. 

* But if the comfort of the public was neglected, the 
jury was treated with great consideration. They were 
accommodated with chairs of the most luxuriant make, 
and were placed at a respectable distance from one an- 
other, so as toallow full opportunity for stretching the 
limbs. In this matter we are far behind our cousins. 
The hard and narrow boxes in which our jurymen un- 
dergo the torture of their office would not be toler- 
ated for an hour in the United States. There was a 
negro amongst the jury in question, but, to our regret, 
no ladies. The jurors appeared respectable and intelli- 
gent, and listened with praiseworthy attention to the 
labored and learned argument which a tedious coun- 
sel was slowly unfolding tothem. We were somewhat 
surprised at the nature of the address under which 
the jury were suffering. We knew that in some States 
the jury have deprived the judge of some of his func- 
tions, for instance the sentencing power, and it seemed 
possible that here they had gone further still, and were 
judges of the law as wellas the fact. The counsel did 
not seem to appeal to the jury for a simple decision on 
the: facts. He cited for their benefit from various 
thick volumes in support of lega) propositions, and 
very elementary ones too, and talked a good dead about 
the factum probandi, experimentum crucis, animus fu- 
randi, and other matters which are not supposed to 
suggest the clearest ideas to the mind of the average 
juryman. It occurred to us that if the jury were to 
form their own opinion as to the law, this learning 
would tend to their bewilderment. If they were to 
take the law from the judge, it was not complimentary 
to him to cite a cloud of authorities in support of the 
simplest principles. But the jury assumed a look 
which was intended to express the interest with which 
they followed the argument of the learned counsel, and 
indeed their serious and patient attention was beyond 
all praise. Our admiration was enhanced when we 
learned that the case (it was the trial of a citizen for 
burglary) had been going on all the day before; that 
counsel had already ‘made argument’ three differ- 
ent times; that the prisoner’s counsel was just wind- 
ingup an address, the magnitude of which was obvi- 
ous from the pile of manuscript in whichit was trans- 
eribed, and to which constant reference was made, and 
that the State prosecutor and judge would follow at 
proportionate length. Great must be the endurance 
of the law-loving American! The long-suffering of 
the jurors was, however, made intelligible when we 
were told they were professionals. In other words, 
that they made a business of serving on juries, and 
thereby earned a competent livelihood. It was also 
darkly hinted that a suitor had facilities for retaining 
a jury, as well as a counsel — and a judge. 





“There was a judicial bench in the Court of Com- 
mon Pleas, but at present it was unoccupied. An 
elderly gentleman was sitting on a cane-bottomed 
chair, facing the wrong way, and warming his back at 
the open fire. His chin was resting on the chair-back, 
and he was meditating profoundly. He occasionally 
rose, traversed the room, his hands in his pockets, and 
expectorated thoughtfully. This was the judge. To 
those accustomed to the English or Colonial judge, 
presiding in robes and white cravat, in frigid reserve 
upon the bench, distant and dignified, the uncon- 
strained manners and graceful ease of this Republican 
magistrate would seem refreshing in the extreme. 

‘““The prisoner sat by his counsel at a small table in 
front of the jury. We looked in vain foradock. Weare 
very harsh to accuse persons inthis respect. We have 
absolutely no respect for their feelings, and cruelly ex- 
hibit them to the gaze of their fellow-citizens, between 
two minions of the law, in durance vile, unmindful of 
the theory that every man is presumed to be innocent 
until he is proved guilty. They have more delicacy 
about those matters in the States. 

“There was another gentleman at this counsel’s ta- 
ble who attracted observation. His chair was tilted 
back against a pillar; his feet rested on the back of 
another chair before him. He was so placed that the 
judge was seated directly opposite him, and was forced 
to contemplate the soles of his boots. This gentleman 
was dressed in the seediest apparel; he picked his 
teeth with a pen-knife; he expectorated continu- 
ously; he was lean and sallow; he looked like a clock- 
peddler; he was, in outward appearance, one of Dick- 
ens’ typical Yankees. We thought he might be a crier 
of the court, or a personal friend of the burglar. What 
was our surprise when, on the defendant's counsel 
drawing his tedious oration to a close, he lowered his 
feet from their elevation, brought his chair to the hor- 
izontal, and rose with the obvious intention of har- 
ranguing the jury. He was, in truth, the State prose- 
cutor. 

“He first took from the table a dirk, which, with 
other murderous and damning articles, had been found 
upon the prisoner. He examined it deliberately, felt 
its edge, held it up for the jury to observe, and com- 
menced his address with the calmness and self-posses- 
sion of the practical speaker. 

“The opening of his speech was almost word for 
word asfollows: ‘You have heard tell, gentlemen of 
the jury, of the Gordian knot. Alexander, gentlemen, 
Alexander the Great, wanted to untie that Gordian 
knot, but he could not doit, nohow. So what did he 
do? He just whipped out his sword and cut that knot 
right square through. Now, gentlemen, we have a 
Gordian knot to untie, and a tough onetoo. But I 
won’t trouble you to untie it. I'll just slither it, right 
clean through, with this dagger. You have likely seen 
instruments of this sort before. They are only found on 
two classes of men — Texan Rangers and Italians; and 
when you find one of these on a man, you know he’s a 
rascal and a scoundrel, like this fellow here. Vlltell you 
what this dirk reminds me of. It reminds me of acheese- 
taster. They just let it into a man,!you know, and draw 
it out again, and see what sort of stuff he’s made of. 
And I tell you, these fellows just whip out one of these 
articles and let it into a man as much quicker than 
they could draw a pistol and fire into him, as a streak 
of lightning is quicker ’n the growth of a tree. Now it 
does just make me sick to see a man toil and labor in 
defense of a scoundrel like this burglar here, the way 
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my friend Wilson has labored for his client. His effort 
was splendid; it was desperate; it was noble; and 
while his labors, his moral courage, and his fearless- 
ness challenge my admiration and command my eulogy, 
I say it does make me sick to see such noble efforts 
thrown away on such a rascal as this.”’ 

‘* Here a certain irreverence in our manner and a dis- 
position to laugh attracted the notice of an official of 
the court, who was eating an apple with a pocket-knife, 
which had evidently cut a good deal of tobacco. We 
thought it well to retire before we had compromised 
our character by laughing in the face of justice, and 
make it necessary for her myrmidon to expel us from 
her presence. We left highly gratified with our enter- 
tainment, and reproduce the incident for the informa- 
tion of an admiring profession in this benighted 
northern clime, vouching for its strict accuracy in 
every particular.’’ * 

—---— > e--—- — 


APPEALS TO COURT OF APPEALS. 
COURT OF APPEALS OF NEW YORK. 


LIVERMORE ET AL., RESPONDENTS, v. BAINBRIDGE 
ET AL., APPELLANTS. 


An appeal will not lie to the Court of Appeals from an or- 
der of the General Term affirming an order of the Spe- 
cial Term setting aside a judgment entered on the 
report of a referee for his alleged misconduct, and 
granting a new trial. 


AnpDrReEws, J, Inthe case of Gray v. Fiske, recently 
decided in this court, but not yet reported, in which 
an appeal was taken from the order of the General 
Term of the Superior Court affirming an order of the 
Special Term, denying a motion to set aside a judg- 
ment entered ‘on the report of areferee upon allega- 
tions of misconduct on his part, the appeal was 
dismissed on the ground that the motion was one ad- 
dressed to the discretion of the judge at Special Term, 
and that no appeal in such acase lies to this court from 
the order of the General Term, reviewing the exercise 
of that discretion. 

The right of the General Term to review an order 
of a Special Term, made upon a summary application 
in an action after judgment, when it affects a substan- 
tial right, is given by section 349 of the Code, and the 
jurisdiction of the General Term under this section to 
review orders made by the Special Term, in respect 
to matters resting in the discretion of the court, 
which involve substantial rights and interests, has 
been constantly exercised and has been sanctioned and 
approved by this court. Peoplev. N. Y. C.R. R. Co., 
29 N. Y¥. 418. This jurisdiction is convenient and is, 
indeed, essential to the proper administration of 
justice. The orders which come under the designa- 
tion of discretionary orders frequently involve import- 
ant rights, and the order in this case is one of that 
character. The effect of the order is to deprive the de- 
fendant of a judgment in his favor, obtained after a 
trial before the referee, upon controverted questions 
of fact, and he is remitted to a new trial, with the haz- 
ard of a less favorable result. It would be unsafe and 
dangerous to conclude litigants in such a case, by the 
order of the Special Term, without the power to ap- 
ply to an appellate tribunal to correct any error or in- 
advertence into which the judge at Special Term 
may have fallen in the exercise of the discretion. But 


this court has steadily disclaimed the right to review, 
by appeal, orders of the General Term made upon ap- 
peal from a Special Term in matters resting in discre- 





tion. The rights of parties in orders of that character 
are not defined and established by fixed legal princi- 
ples or by settled rules of equity. Each case must 
depend, in a great measure, upon its own peculiar cir- 
cumstances, and this court declines to entertain juris- 
diction to review discretionary orders, as inconsistent 
with the constitution of the court and its character 
as a tribunal in which questions of law only are to be 
considered, save in the excepted cases, within which 
orders of this kind are not embraced. Howell v. 
Mills, 53 N. Y. 322. In Howell vy. Mills, this court 
entertained an appeal from an order of the Gen- 
eral Term, affirming an order of the Special Term, 
denying a re-sale in a partition case, on the applica- 
tion of an infant who had been defrauded of his in- 
terest in the premises to which the proceedings related 
by a collusive arrangement between other parties at 
the sale. The application to the Special Term was not 
in a just or proper sense addressed to the discretion of 
the court. The infant, upon the facts shown, was 
entitled, by well-settled rules of law, to the relief asked, 
and upon this ground the court reversed the order ap- 
pealed from. This decision does not disturb the gen- 
eral rule that an appeal does not lie to this court from 
discretionary orders. 

The appeal here is from the order of the General 
Term, affirming an order of the Special Term setting 
aside the judgment entered on the report of a referee, 
for his alleged misconduct, and granting a new trial. 

We are of opinion that Gray v. Fiske is a decisive 
authority against the right of the appellant to main- 
tain this appeal. The supervisory power of the 
Supreme Court over the conduct of referees, and its 
jurisdiction to set aside judgments for misconduct 
on their part during progress of the cause, was dis- 
tinctly asserted in that case, and the court declared 
that the same rules should be applied as were adopted 
by courts in applications to set aside a verdict for the 
misconduct of jurors. This view has been taken by 
the Supreme Court in several cases. 4 How. Pr. 
253-9; id. 1, 7,12; id. 297. It is strenuously insisted 
by the counsel for the appellant, that no misconduct 
on the part of the referee was disclosed in the motion 
papers on which the order of the Special Term was 
granted, and we have not been able to discover any 
thing in his conduct inconsistent with fairness or in- 
tegrity, or which, under the circumstances, calls for 
criticism. Both the Special and General Term exone- 
rate the referee from any imputation of improper mo- 
tives in endeavoring, as he did, to bring about a 
settlement, and suggesting as reasons for it the same 
considerations which had been openly and freely 
spoken of between the parties or their attorneys, in 
the presence of the referee; and the order was granted 
by the Special Term and affirmed by the General Term 
upon the ground that the referee may, though uncon- 
sciously, have been influenced in his subsequent ac- 
tion by the fact that his suggestion as to the settle- 
ment had been disregarded by the plaintiffs. 

It does not aid the appellant to show that the order 
was not justified by the facts upon which it was based, 
or that the discretion of the court below in the par- 
ticular case was improvidently exercised. It is not 
sufficient to show that injustice has been done, but it 
must appear that it was done under the circumstances 
which authorize this court to interfere. The affida- 
vits brought to the attention of the court a circum- 
stance upon which the claim of misconduct was 
made. 
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The judge at Special Term was called upon to de- 
cide in respect to it. From the nature of the case, 
what is misconduct on the part of a jury or referee, 
and what facts establish it, are inquiries which cannot 
ordinarily be determined by the application of exact 
rules of law, and the decision must be left mainly to 
the good sense and sound judgment of the judge be- 
fore whom the inquiry is originally prosecuted. Dif- 
ferent minds may reach different conclusions upon the 
same facts, and it is not to be supposed that a judge, 
under the guise of discretion, will seek to do injustice. 

If the judge, in the first instance, decides wrongly, 
the General Term can correct him. But there the 
right of review ends. This court possesses prescribed 
and limited powers, and its jurisdiction does not ex- 
tend to review orders resting in discretion. 

The appeal should be dismissed. 

Andrews, J., reads for a dismissal of appeal, with 
costs. All concur. 

+o — - — 


COMMISSION OF APPEALS ABSTRACT. 
FIRE INSURANCE. 


1. This was an action upon a policy of fire insurance 
which contained the ordinary provision prohibiting 
the storing or keeping of certain hazardous articles, 
among which was kerosene, which, it appeared, plain- 
tiff kept in small quantities for use as a medicine. 
Defendant claimed that this keeping and use of the 
kerosene avoided the policy. Held, that the provision 
of the policy referred to storing or keeping the pro- 
hibited articles in a mercantile sense in considerable 
quantities, or when the storing and safe-keeping is the 
sole or principal object of the deposit, not where the 
keeping is incidental, and only for the purpose of con- 
sumption. The keeping of the kerosene for use as a 
medicine was not within the prohibition of the policy, 
and did not avoid it (Gray, C., dissenting). It seems 
also, that a restriction against using certain inflamma- 
ble fluids for light does not apply to a lamp used in a 
sleeping apartment, but to the use of such fluids as a 
light for stores, warehouses, shops and manufactories. 
Williams v. Firemen’s Fund Ins. Co. Opinion by 
Reynolds, C.; Gray, C., dissenting. 

2. This is anaction upon a policy of fire insurance 
which contained a clause avoiding it in case of the keep- 
ing or use of certain specified inflammable articles. The 
pleading did not present any issue upon this clause. 
The defense set up was fraud in the origin of the fire, 
and in the proof of loss. Evidence was given on the 
trial without objection, showing the presence upon the 
premises of one of the prohibited articles. Defendant 
moved for a nonsuit on the ground that under said 
clause the policy was void, and the motion was denied. 
Held, no error; that under the issue of fraud the evi- 
dence was proper, and its reception without objection 
was not a waiver of an objection to the consideration 
of the new issue thus presented. It is not necessary to 
specify the grounds upon which a motion for a nonsuit 
is denied. If a good ground exists which has not been 
waived, it is sufficient, where, upon the trial of an ac- 
tion, evidence is given pertinent to the issues therein, 
and which also presents Another issue not made by the 
pleadings, the reception of such evidence without 
ebjection is not a waiver of an objection to the consid- 
eration of such otherissue. Williams v. Mech. & Tr. F. 
Ins. Co. Opinion by Johnson, C. 

3. This action was upon a policy of fire insurance 
upon a building belonging to B. In case of loss by 





fire the insurance was to be paid to plaintiff, the mort- 
gagee of the premises. The policy contained a provis- 
ion forbiding alienation, and that ‘the commence- 
ment of foreclosure proceedings or the levy of an 
execution shall be deemed an alienation of the prop- 
erty.’’ A mechanic’s lien was subsequently filed and 
perfected on the insured building, and judgment was 
obtained in proceedings to enforce the same, and an 
execution issued, under which the premises were ad- 
vertised for sale. Prior to the sale, the building was 
destroyed by fire. Held, that by foreclosure proceed- 
ings, only the ordinary proceedings to foreclose a 
mortgage were intended, and not exceptional proceed- 
ings of the nature of those stated. That ‘‘the levy of 
an execution’’ had reference only to a levy on personal 
property, as a levy upon real estate is unnecessary and 
now unknown to the law; that the policy was not 
avoided by the proceedings under the mechanic’s lien, 
as they were not within the prohibitions of the 
policy. 

Also held, that an insurance company, where by the 
terms of its contract it is exempted, cannot be held 
liable, however harsh the result; yet it cannot, on a 
rigid and strict interpretation of words, be excused 
without regard to the surrounding circumstances and 
the apparent intent of the parties. Colt v. Phoenix 
Fire Ins. Co. Opinion by Reynolds, C. 


GUARANTY. 

This action was brought to recover the amount of a 
debt due plaintiffs from the firm of H. & Co. It ap- 
peared that H. & O. were partners; H. sold out his 
interest in the firm property to O., who agreed to pay 
the firm debts, among them the debt due plaintiffs, 
and defendant guaranteed the performance of this 
agreement. Plaintiffs’ debt was not paid, and H. as- 
signed to them his interest and claim under the agree- 
ment and the guaranty. Held, that plaintiffs were 
entitled to recover, either directly on the guaranty, 
which they could adopt and enforce in their own names, 
or upon the assignment. Claflin et al. v. Ostrom. 
Opinion by Earl, C. 

Before the firm was dissolved, plaintiffs had recovered 
judgment against the members thereof, and execution 
had been issued and levied upon sufficient of the firm 
property to satisfy the debt. While the negotiations 
for the dissolution were being made, O. paid a small 
sum to plaintiffs to be applied on the judgment, and. 
gave his individual note, payable one day after date, 
for the balance. This note was not received in pay- 
ment or discharge of the firm debt. After the dissolu- 
tion and the execution of the agreement and guaranty 
above stated, plaintiffs relying thereon, released their 
levy and canceled the judgment. Plaintiffs subse- 
quently recovered judgment upon the note of O., which 
remains unpaid. Held, that by none of these acts was 
the firm debt paid or extinguished, nor was plaintiffs’ 
right to recover on the guaranty affected thereby. Ib. 

A guaranty goes with the principal obligation, and 
is enforceable by the same persons who can enforce 
that. Ib. 

MEASURE OF DAMAGES. 

Action upon two promissory notes given by defend- 
ants in part payment for a quantity of steel purchased 
of plaintiff. The answer set up asa counter-claim a 
warranty as to the quality of the steel anda breach 
thereof. The case was tried before a referee, who 
found that there was an express warranty; that de- 
fendant, relying upon it, manufactured 2,000 dozen 
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axes from the steel; that the steel was not of the 
quality warranted, but much inferior thereto, and by 
reason thereof the axes were worth $1.50 per dozen less 
than if the steel had been of the quality warranted, 
and he allowed defendant the amount of damages thus 
ascertained, to wit, $3,000. 

Held, no error; that the contract being an executory 
contract, and the warranty being as to the intrinsic 
quality of the steel, which could not be discovered by 
mere observation or inspection, that defendant, upon 
the receipt and subsequent discovery of the breach of 
the warranty, could recover thereon; that defendant 
was not bound to release or offer to return the prop- 
erty; that a return or its equivalent offer is only 
necessary where a rescission of the contract is sought ; 
but where a warranty is simply relied on it is neither 
necessary nor admissible. 

Also held, that the difference in value between 
the axes manufactured of the steel purchased from 
plaintiffs and similar articles made of material equal 
to the warranty was the proper measure of damages. 

In such a case the vendee is not confined to 
market prices in ascertaining that difference. Parks 
et al. v. Morris Ax and Tool Co. Opinion by John- 
son, C. 

PUBLIC OFFICERS. 

This was an action brought to compe! the application 
of certain moneys, the proceeds of the sale of the 
Florida R. R. Co., alleged to be on deposit with de- 
fendant, the Nat. City Bank, toward the payment 
of interest coupons due upon bonds of said company 
held by plaintiff. The moneys were deposited with 
the bank by the trustees of the [nternal Improvement 
Fund of the Stateof Florida, and plaintiff's right to 
reachthe fund was dependent upon the construction 
of an act of the legislature of Florida, providing for 
internal improvements in that State. 

The complaint contained some allegations of misap- 
propriation of funds and breaches of trust on the part 
of the board of trustees. It appeared that the alleged 
misappropriations had not been by defendants, the 
present trustees, but by their predecessors. 

Held, that said trustees were not a corporate body, 
under said act, and were not liable as public officers 
for the misconduct of their predecessors, upon the 
principle that public officers charged with quasi pub- 
lic trusts, in the discharge of which, private persons are 
interested, under a law creating the obligations of con- 
tracts, are not answerale for the misconduct of their 
predecessors. If a former officer has been guilty of a 
breach of such trusts, he is responsible, his successor 
isnot. Each is answerable in his own time for his own 
discharge of duty. Vose v. Reed et al. Opinion by 


Johnson, C. 
———__+—___——_ 


GENERAL TERM ABSTRACT. 
NEW YORK COMMON PLEAS. 


BILLS OF LADING. See Common Carrier 
CASES DISTINGUISHED AND CRITICISED. See Contracts 
and Sheriffs. 
COMMON CARRIERS. 

1. Liability of common carriers: consignor and con- 
signee.—The property in question in the case at bar 
when received by defendants, in New York city, was 
marked D. & L., Dryden, Michigan, and was acknowl- 
edged in defendants’ bill of lading to have been re- 





ceived from plaintiffs so marked. Defendants’ route 





extended only to Detroit, Michigan, and Dryden was a 
point beyond. From Detroit there were two modes of 
forwarding, by team or by railroad to Ridgeway, a sta- 
tion on the Grand Trunk Railroad, about 40 miles from 
Detroit, Dryden being 26 miles from Ridgeway. 
When the box arrived at Detroit defendants did 
not forward it, because the Grand Trunk Company 
would not carry it except on their forms of bills of 
lading. No request was made to them to carry the 
property. Defendants placed it in the warehouse of 
the Great Western Railway, and sent a letter to the 
consignees at Dryden inclosing a form of the Grand 
Trunk Company and asking them to sign the same. 
They also stated, in the letter, that they only con- 
tracted to carry goods to Detroit, and the Grand Trunk 
forms made them responsible after the goods were out 
of their possession. The consignees did not sign the 
form nor reply to defendants’ letter, but on receiving 
it they sent an order to the railway agent at Ridgeway 
for the goods. While the goods were thus delayed in 
Detroit, and fifteen days after defendants sent their let- 
ter to the consignees, the goods were destroyed by fire. 
When defendants received the guods for carriage they 
knew of the regulations of the Grand Trunk Company. 
Held, if the defendants were unwilling, without special 
instructions, to deliver the box to the Grand Trunk 
Company, they should have asked for such instructions 
when they received the goods, for even where the 
circumstances are such as to warrant the presumption 
that the consignee is the owner, the consignor, where 
he is known to the carrier, is to be treated as the 
agent of the consignee for the purpose of shipping and 
consigning the goods, and in this case the consignors 
were the owners. Defendants did not divest them- 
selves of their responsibility as carriers by placing the 
goods in the warehouse at the railroad depot at Detroit 
and sending the notice they did to the consignees. 
Rawsom et al. v. Holland, Treasurer, etc. Opinion by 
Daly, C. J. 

2. Bills of lading.—A bill of lading must generally be 
taken as expressing the contract made for the carriage 
of the merchandise. 11 N. Y. 191; 1 Daly, 230. Inthe 
case at bar, it contained numerous exceptions from 
liability on the part of defendants, the carriers of the 
merchandise, among which were damage from heavy 
weather, or from the pitching or rolling of defendants’ 
vessel, or resulting from breakage or coming in contact 
with other goods, or from any act, default or neglect of 
the pilot, masteror marines. It appeared by the evi- 
dence that the cargo had been well stowed but had 
shifted, indicating that the vessel had encountered 
hard weather, the consequence of which was that a 
large amount of the cargo was damaged in the hold, in 
which was included some of plaintiffs merchandise. 
Held, that for the damage so sustained defendants 
were not liable, but for such damages as it appeared 
had occurred from the negligence of the stevedores in 
loading the merchandise upon the dock, or from the 
manner in which they placed it thereupon, there might 
be a recovery, as there was no exemption of liability 
for the negligence of the stevedores. Zungv. Howland 
etal. Opinion by Daly, C. J. 


CONSIGNMENT. See Common Carriers. 


CONTRACTS. 


1. Construction of contract: cases distinguished .— 
On September 28, 1870, defendants offered for sale, at 
public auction, 90,000 tons of Scranton coal from the 
Lackawanna valley, of the usual sizes, “ broken,” 
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“lump” and “ egg,”’ delivered at Elizabethport, N. J. 
Plaintiff bought 100 tons Scranton egg coal at such sale. 
This sale was on the terms and conditions, that fifty 
cents per ton was to be deposited as security for the 
purchasers’ fulfillment of his contract. The coal was 
to be taken away during the month of October, 1870, 
and if the purchaser failed to take it away within the 
month, the company might, at their option, at any 
time thereafter, discontinue further deliveries and re- 
tain the fifty cents deposited on the day of sale; 
it was also provided, that every effort would be 
made by the company for the fulfillment of its con- 
tract for the delivery of the coal, but if, at any time, 
the business of the company was so interrupted by 
storms, floods, breaks, accidents, combinations, turn- 
outs, strikes among miners or other employees, or by 
any other occurrence whatever, so as to materially de- 
crease the quantity of coal, which the company would 
otherwise have been able to obtain and deliver during 
the month that the coal then sold was delivered, they 
were not to be held liable for damages for non-deliv- 
ery, but in all cases of non-delivery from any of the 
above causes, the money paid for the coal was to be re- 
funded. Defendants were ready during the months of 
October and November to deliver the coal to plaintiff 
but he made no demand for it till February 24, 1871, 
when they had none, in consequence of a strike, that 
began in December previous and lasted till May fol- 
lowing, whereby defendants’ production was suspended 
almost entirely. Held, this case differs essentially from 
Russell v. Carrington, 42 N. Y. 118; and Kimberly v. 
Patchin, 19 id. 330. Those cases only innovate upon or 
extend the law of sales of personal property when the 
article bought and for which the price is paid, is of 
some specific article which is uscertained and identi- 
fied in the minds of the parties, although it exists and 
constitutes part of some mass and larger quantity of 
the same kind and quality, but from which it can with- 
out difficulty be separated. The present was merely 
an executory contract for the sale of the kind of coal 
specified, from any source the defendants were able 
to obtain and deliver it during the month of October 
with especial provision for their failure todo so. De- 
fendants held no such 100 tons as vendors with the 
price fully paid, as constituted them trustees for the 
plaintiff as purchaser. Under such an executory con- 
tract, defendant would only be liable for the difference 
between the market value when agreed to be deliv- 
ered, and the price paid. Defendants having been 
ready at the time of delivery, if plaintiff has any rem- 
edy it is for the recovery of the money paid on the 
purchase. Higgins v. Delaware, Lackawanna & West- 
ern R. R. Co. Opinion by Robinson, J. 

2. Ib.—In August, 1869, the plaintiffs, who were ice- 
dealers in New York city, agreed to sell and deliver to 
defendant 2,000 tons of ice for each year,,commencing 
January Ist, 1870. It was provided in the contract 
that in case of plaintiffs’ “inability to lay up a full supply 
of ice or other casualties,” they were “bound only to 
deliver and supply such proportion of the above 
amount during such year as the quantity of ice laid up 
should bear to their full supply.”’ In May, 1870, plain- 
tiff on account of a short supply of ice procured a con- 
vocation of ice dealers with whom they had contracted 
for the supply of ice during the current season, and 
asserted through their authorized agents, that defend- 
ants’ proportion of ice, deliverable under this contract, 
was about 29 per cent, amounting to 587 tons, and 
threatened, that unless defendant executed a contract 





to that effect, they would not supply him with any ice. 
Whereupon defendant executed an agreement, under 
seal, whereby he agreed, as expressed, for a valuable 
consideration, to accept from plaintiff 587 tons as a 
compliance with the contract. This amount was fur- 
nished, and defendant now claims that the agreement of 
May, 1870, was obtained by fraudulent representations 
as to his proportion of ice and therefore void. Held, 
the avowul of a purpose on the part of plaintiff to vio- 
late his contract could in no respect partake of the 
character of legal duress over defendant. It is neces- 
sary to show what amouat plaintiff had on hand in May, 
1870. Evidence showing that they sold in 1868, 225,000 
tons, in 1869, 264,000, and in 1870, 210,000 tons, does not 
benefit defendant, for it was not made to appear what 
amount was on hand in May, nor when or how they 
procured the 210,000 tons supplied to their customers in 
that year. The proper construction of the agreement 
is, that, if plaintiff, during the ordinary season for 
storing or laying up ice, or of procuring it for their 
business should be unable to obtain from ordinary 
sources a supply sufficient to meet the current demand 
of the usual trade, the amount they agreed by this 
contract to supply to defendant was to be proportion- 
ately abated. Inthe absence of evidence establishing 
that the amount allotted to defendant was not his fair 
proportion of what plaintiff had laid up in May, 1870, 
it cannot be held that plaintiff was guilty of any such 
fraud as violating the agreement. Knickerbocker Ice 
Company v. Winch. Opinion by Robinson J. 


——__»__——. 
SUMMARY PROCEEDINGS. 


SUPREME COURT OF NEW YORK. 


THE PEOPLE ex rel. BEst v. STEENBERGH and CLUTE. 


On a motion to set aside and quash a writ of prohibition 
directed to a justice of the peace of the city of Cohoes, 
and restraining the enforcement Of a judgment recov- 
ered before him in a summary proceeding under the 
landlord and tenant act : 

Held, 1. That the ten days to which an adjournment is lim- 
ited by the provisions of that act do not indicate the 
period from the return day of the summons, within 
which the proceeding must be tried. On the applica- 
tion of either party there may be adjournments “ for 
the purpose of enabling such party to procure his wit- 
nesses, whenever it shall appear to be necessary ; but 
adjournment shall in no case exceed ten days.” 

2. The adjournment of such proceedings for a longer space 
than ten days, infringing no rule of public policy or 
sound morals, it is competent for parties to extend such 
time by agreement. 

3. Section 5 of chapter 828 of the Laws of 1868, whilst pro- 
viding for awrit of certiorari to review such cases, 
pom per: J declares that “the ey on any such 
application shall not be ‘stayed or suspended by such 
writ of certiorari, or any other writ, or order of any 
court or officer.” 


Albany Special Term — May, 1874. 
Mr. P. D. Niver, for the relator. 
Mr. J. R. Stevens, for the respondent. 


WESTBROOK, J. This is a motion to set aside a writ 
of prohibition, granted at the Special Term, to pre- 
vent the respondent, Henry Clute, who is a justice of 
the peace of the city of Cohoes, from executing and 
enforcing a judgment obtained before him by his co- 
respondent against the relator, Charles S. Best, in sum- 
mary proceedings under the landlord and tenant act. 
The ground upon which the writ was allowed was, that 
the justice had lost jurisdiction of the proceeding by 
adjournments exceeding ten days. A motion is now 
made to quash the writ, which motion is founded upon 
the original affidavits and upon the return. 

The summons issued by the justice was returnable 
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May 1, 1874, and was personally served. The parties 
appeared on the return day of the process, and the ten- 
ant having filed a counter affidavit, the hearing was 
adjourned by consent to May 6, 1874. On that day the 
parties again appeared, and as the jury nominated by 
the justice, on the demand of the tenant for a venire, 
had not been summoned, the hearing was again post- 
poned by agreement of parties to the 8th day of May. 
On the 8th day of May the tenant asking for a fur- 
ther postponement, the trial by agreement was ad- 
journed to May 12th. On the last-mentioned day 
the tenant appeared and objected to any further 
proceeding, on the ground that the justice had lost 
jurisdiction, because more than ten days had elapsed 
since the return day of the process. The justice 
overruled the objection, for the reason that the par- 
ties had by agreement fixed the day of trial on the 
application of the tenant himself. The hearing then 
proceeded before the justice and a jury, the tenant ap- 
pearing and contesting the matter upon its merits. 
The jury rendered a verdict in favor of the landlord. 

The statute upon which the application for the writ 
was founded (2 R.S., p. 532, § 41, Edmonds’ edition) 
provides: ‘‘ Any magistrate before whom such appli- 
cation may be pending may, upon the request of either 
party, adjourn the hearing of such application for the 
purpose of enabling such party to procure his witnesses, 
whenever it shall appear to be necessary; but such ad- 
journment shall in no case exceed ten days.’’ There 
is nothing whatever prohibiting several adjourn- 
ments from exceeding ten days, but on the contrary it 
allows an adjourment “upon the request of either 
party * * * whenever it shall appear to be neces- 
sary”’ to enable such party to procure his witnesses, 
and then provides, that ‘‘ swch adjournment shall in no 
case exceed ten days."’ My construction of the statute 
is that it fixes a limit to a single adjournment, but it 
does not require the trial day to be not further re- 
moved than ten days from the return day of the pro- 
cess. 

If, however, the statute would bear the construc- 
tion claimed by the relator, I should still hold that the 
adjournments having been made by the agreement of 
the parties neither could take any advantage thereby. 
The act, prohibited by the State, if done, violates no 
rule of public policy or good morals. It was passed for 
the benefit of parties, and they could waive it. See 2 
Wait’s Law and Practice, pages 359 and 360, third edi- 
tion, and cases there cited. 

Apart, however, from the merits of the question dis- 
cussed, there is another reason why this writ should be 
quashed and set aside. By chapter 828 of the Laws of 
New York, passed in 1868, section 5, proceedings of 
this nature cannot be stayed. That section, after pro- 
viding for a writ of certiorari from the Supreme Court 
to review cases of this character, expressly declares: 
“« But the proceedings on any such application shall not 
be stayed or suspended by such writ of certiorari, or 
any other writ or order of any court or officer.” This 
language is sweeping, clear and imperative, and must 
be obeyed. 

The writ of prohibition is, for the reasons above 
given, quashed and set aside, with $10 costs of motion, 
to be paid by the relator. 


_———— 


The Governor of Wisconsin has appointed the Hon. 
BR. G. Ryan, Chief Justice of the Supreme Court, vice 
Dixon resigned. 





BOOK NOTICES. 


ato the Bate: Portland, Loring, Short & Harmen is, 

This is the first volume issued by Mr. Smith, who was 
appointed reporter to succeed Mr. Virgin on his eleva- 
tion to the bench. There is a certain knack about re- 
porting that it usually requires some little time to 
acquire, but Mr. Smith goes about his work as though 
he were “to the manner born.”” He is a very worthy 
successor of Mr. Virgin, who was one of the best re- 
porters in the country. His head notes are clear and 
concise, and (an unusual virtue in a reporter) are con- 
fined to the points decided by the courts. One great 
fault with many reporters is that they never under- 
stand, or, at least, appear never to understand the diff- 
erence between the arguments in an opinion and the 
decision, and they therefore construct their head notes 
from the ratio decidendi instead of from the decision. 
Mr. Smith is not of that ilk. 

We have space to notice only a few of the cases. In Wil- 
liams v. Phenix Fire Ins. Co., p. 67, whether an over valu- 
ation and proof of loss on a policy of insurance were 
fraudulent or not, was held to be a question for the jury. 
In Sheridan v. Carpenter, p. 83 a note signed “‘ A. B., 
Treas. for St. Paul’s Parish,’’ was held to be the note of 
the parish. In Jonesv. Hodgkin, p. 480, it was held that 
where a commission merchant sells and delivers goods, 
consigned to him for sale, before notice of the revoca- 
tion of his authority, he is not liable therefor in trover, 
and the purchaser acquires a good title. In Inhabitants 
v. Hall, p. 517, it was held that where a common carrier 
takes goods “‘to forward and deliver at destination, 
if within their route, and if not, to deliver to the 
connecting express, stage or other means of convey- 
ance, at themost convenient point, his liability as com- 
mon carrier ceases when the goods arrive at such con- 
venient point of intersection and are delivered to the 
succeeding carrier. The most important case in the 
book is that upon p. 178, of State v. Wagner, the Isle of 
Shoals murderer, the points of which we have heretofore 
given in the LAw JouRNAL. The mechanical execu- 
tion of the volume is very good. 


Ohio State Reports. Vol. XXIII. By Moses _ Granger. 
Cincinnati: Robert Clarke & Co., 1874 

This volume contains the decisions of the Supreme 
Court of Ohio at the December term, 1872, and a por- 
tion of those at the December term, 1873. One peculiar 
feature of these reports is that the syllabus or head- 
note of each case is prepared by the judge assigned to 
deliver the opinion of the court, and is submitted to the 
judges concurring therein for revisal before publication. 
This is required by arule of the court; and the rule 
further provides that the syllabus “shall be confined 
to the points of law arising from the facts of the case 
that have been determined by the court,” and ‘shall 
be inserted in the book of reports without alteration 
unless by the consent of the judges concurring there- 
in.” The result of all this is that the head-notes pre- 
sent precisely the points decided by the court, which 
they do not always do when prepared by the re- 
porter. 

The Ohio State Reports have and deserve a high 
rank among the reports of the country. The Supreme 
Court is anable one, and the judges examine and dis- 
cuss the cases with great care and learning. The re- 
porting, too, is usually done in a very satisfactory 
manner, although, occasionally, the statement of facts 
are somewhat diffuse. We notice that Mr. Granger, 
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the reporter of this volume, has resigned and that Mr. 
E. L. Dewitt has been appointed reporter in his stead. 

There are a number of interesting cases in the 
volume, a few of which only have we space to no- 
tice. 

In N. Y. Life Ins. Co. v. Best, p. 105, it was decided 
that a statute providing that life insurance com- 
panies of other States could transact business in Ohio 
only on condition that they become, so far as reme- 
dies are sought against them in that State, subject to 
the exclusive jurisdiction of the courts of that State, 
was no+ in conflict with the constitution of the 
United States, and would prevent such companies 
removing a cause into the Federal courts. 

In Blackburn v. State, p. 146, which was an indict- 
ment for murder, the defense was insanity. Held, 
that it was not error to instruct the jury that as to 
this defense the questions to be decided were: was 
the accused a free agent in forming the purpose to 
kill? was he at the time capable of judging whether 
that act was right or wrong? and did he know at the 
time that it was an offense against the laws of God 
and man. 

In Campbell v. Marietta, etc., R. R. Co., p. 169, astatute 
allowed railroad companies to charge five cents per ton 
per mile for transporting goods a distance exceeding 
thirty miles, and for a distance less than thirty miles 
*“*such reasonable rate as may from time to time be 
fixed by the company.’’ Held, that it was unreasonable, 
as matter of law, to fix the rate for less than thirty 
miles at a greater sum than the maximum allowed 
for thirty miles. 

The Board of Education y. Minor, p. 211, is the 
celebrated Cincinnati case as to the Bible in the 
public schools. It was therein held that the constitu- 
tion of the State did not require religious instruc- 
tions or the reading of religious books in the public 
schools; and that the legislature having placed the 
management of such schools under the exclusive con- 
trol of directors, trustees and board of education, the 
court have no right to interfere in the matter. 

In the Scow M. Tuttle v. Buck, it was held that con- 
tracts for building ships or vessels, or for labor done or 
materials furnished in their construction, are not mar- 
itime contracts. 


The Monthly Western Jurist, May, 1874. Vol.I,No.1. Editor 
and Publisher, Thomas F. Tipton, Bloomington, Ill. 

This is the latest addition to the numerous law peri- 
odicals of the country, and a very creditable one it is. 
There are several well written editorials and reports of 
several cases with notes by the Editor. We have one 
serious objection to it, however, and that is its name. 
There has been for a number of years a Western Jurist 
published at Des Moines, and we discover neither any 
propriety nor necessity in Mr. Tipton’s adopting sub- 
stantially the same name. 


——_- + 


An insurance case was recently tried in the court of 
Queen’s Bench, England, wherein payment was dis- 
puted of a policy upon the life of a woman, on the 
plea that the man to whom it is made payable had no 
insurable interest in her life. The claimant averred 
that the deceased was his betrothed wife, and this 
fact being established, the court held that the claim- 
ant had an insurable interest in her life, and the policy 
must be paid. 





SUPREME COURT DECISIONS. 

Decisions of the General Term of the Supreme 
Court, third department, held at the city of Albany, 
June, 1874. 

Cases decided by Miller, P. J., Bockes and Board- 
man, Associate Justices: 

Judgment affirmed with costs—Lewis Minerly v. Wil- 
liam Robinson; Thomas C. Howe et al. v. Samuel W. 
Leigh; John Ginty v. The Wallkill Valley Rail- 
road Company.—— Order of Special Term affirmed 
with $10 costs— Edwin W. Genet v. Nelson Daven- 
port.——Appeal dismissed with $10 costs—Eliza E. Ehle 
v. The Trustees of the Village of Canajoharie.——Judg- 
ment affirmed with costs — William H. Bell v. E. Cope- 
land, administrator, etc. ; Caroline Suydam v. The City 
of Troy. — Judgment for plaintiff on verdict with 
costs — The Trustees of the Reformed Dutch Church of 
Rochester v. Eugene Hardenburg.—— Judgments 
affirmed with costs — Peter O. Williams and others, ex- 
ecutors v. The Town of Duanesburg; The Schoharie 
County National Bank v. The Town of Duanesburg; 
Nancy Weiffenheimer v. The Town of Duanesburg; 
Alonzo Wakeman’s executors v. The Town of Duanes- 
burg.—— Judgments affirmed with costs. Opinion by 
Bockes, J.— George E. Mors, administrator, etc. v. 
Samuel White and others; George E. Morse, admin- 
istrator, etc. v. Samuel White; Samuel White v. George 
E. Morse, administrator, etc., and others.—— Judg- 
ments reversed; new trial ordered; costs to abide the 
event. Opinion by Boardman and Bockes, Bockes dis- 
senting —John L. Blanchard and others v. The West- 
ern Union Telegraph Co.— Application for liberty to 
appeal to the Court of Appeals denied — Oscar Smith 
v. Daniel L. Keyes. —— Judgment affirmed with costs. 
Opinion by Boardman. J.— Board of Commissioners 
of Excise of the town of Moores v. James P. Law- 
rence.—— Judgment reversed; new trial granted ; costs 
to abide the event. Opinions by Boardman and Mil- 
ler, JJ., Miller, J., dissenting — Cornelius Van Rens- 
selaer v. The Albany and West Stockbridge Rail- 
road Company.—— Judgment affirmed. Opinion by 
Miller, J.— Henry M. Train v. The Holland Purchase 
Insurance Company.—Judgment affirmed with 
costs — Mary Baulic’s Administratrix v. The N. Y. & 
Harlem Railroad Co; Jacob Van Nest and John H. 
Van Nest v. John A. Blood; Elihu W. Clark, admr., 
v. John G. Stickler et al.—— Ordered over the term on 
payment by appellant of $10, to enable the appellant to 
move to correct the appeal papers — Henry V. Fonda 
v. Nicholas H. Decker.—— Ordered that the appeal be 
dismissed with $10 costs, unless the appellant within 
twenty days stipulate to go before the county judge of 
Montgomery county, on a day to be specified by him 
within thirty days hereafter, and present before said 
judge (same as at term of the county court) his motion 
for anew trial on the case and exceptions herein, and 
consent to attach the order to be made by the county 
judge to the record as part thereof, and in case the ap 
pellant give such stipulation and consent as aforesaid, 
then that the motion above-mentioned be denied, and 
the $10 costs of this motion to abide the event of the suit, 
and to be allowed to the prevailing party in the action 
— Jacob H. Lawrence v. Nicholas H. Decker. —— Or- 
der affirmed with $10 costs —In the matter of opening 
and widening Hudson avenue in the city of Troy. —— 
Order appealed from modified by striking out all after 
the word “‘ vacated ”’ in such order, and inserting after 
such word, “ for irregularity,’’ without costs to either 
party— The Adirondack Co. v. Caleb Willis, impleaded. 
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—— Judgment affirmed with costs — Luella Decker v. 
Charles Stickles; Paul Reader v. Samuel L. Jones; 
Owen Hale v. Alexander G. Patton et al. Memoran- 
dum by Miller, P. J.— Order to show cause dis- 
charged and motion denied — In the matter of John M. 
Nelson. 

Cases decided by Bockes, Boardman and Learned, 
Justices: 

Motion to dismiss appeal denied without costs, and 
order appealed from affirmed with $10 costs — Eliza 
Lucas v. Timothy Hoyle et al. —— Order of Special 
Term affirmed with $10 costs— The President, Direc- 
tors and Company of the Bank of St. Albans v. Rufus 
Heaton et al.——Judgment affirmed with costs— 
Lews M. Doubleday, assignee, v. Nathan Palmer.—— 
Appeal dismissed with $10 costs— Eliza H. Ehle v. 
The Village of Canajoharie.—— Remittitur filed and 
judgment affirmed — Peter B. Yates v. Joseph Van 
Debogert.— Motion denied without costs — Harrison 
Suydam v. James E. Ostrander et al.— Motion 
granted. See order— Ellen R. Slocum v. George Rob- 
inson, et al —— Order of Special Term affirmed with 
$10 costs—Edwin M. Pope v. George Wales.—— 
Judgment reversed. See order —Stephen English v. 
The People; Michael Whalley v. The People; Timothy 
Collins v. The People; William B. Woodward v. The 
People.—— Appeal dismissed. See order— Isabella 
Droffin v. The Village of Lansingburgh.— Motion 
granted. See order—Peter E. N. Decker v. Frank 
F. Statsman, adm’r.—— Order affirmed. See order — 
F. Palmer et al. v. Smith Wood.—— Motion granted 
with $10 costs, unless appellant print and serve the 
case and exceptions before August Ist, and pay $10 
costs of motion and $10 term fee —The First National 
Bank of Plattsburgh v. Rufus Heaton.— Order 
affirmed with $10 costs, with liberty to defendant to 
answer the complaint within twenty days, on payment 
of costs of Special end General Terms — Thomas Arm- 
strong v. Smith M. Weed.—— Order of Special Term 
in both causes affirmed with $10 costs — John Handley 
v. Peter A. L. Quick; John W. Maynard v. Peter A. L. 
Quick. 

Cases decided by Miller, Boardman and James, Jus- 
tices: 

Motion for new trial denied and judgment ordered 
for the plaintiff on the verdict with costs. Opinion by 
Boardman, J.— John Powell v. Hamilton 8. Preston. 
—— Judgment affirmed with costs. Opinion by Board- 
man, J.—Miles Kent et al. v. Hector S. Kent et al.; 
John B. Norton v. Russell B. Mallory et al.—— Motion 
for new trial denied and judgment ordered for the 
plaintiff on the verdict with costs. Opinion by Board- 
man and James, JJ., James, J., dissenting — Stephen 
W. Card v. John K. Millerand Pamelia Miller.—— 
Judgment affirmed with costs. Opinion by Miller, P. 
J.— Peter Philip v. Josetta Gallante.—— Judgment 
and order affirmed with costs. Opinion by Miller, P. 
J.—Jud Smith, Sheriff, etc. v. William T. Post.—— 
Proceedings affirmed with costs. Opinion by Miller, 
J.—The People ex rel. Miller v. James R. Comes et 
al.; The People ex rel. Moot v. James R. Comes et al. 
—— Judgment ordered for plaintiff with costs, upon 
the facts agreed upon, for the full amount claimed, 
deducting $180 costs, on affirmance of two orders on 
appeal to Court of Appeals. Opinion by Miller, P. J.; 


James, J., dissenting— William T. Post v. Flavel H. 
Doremus, survivor, etc.—— Proceedings affirmed with 
costs. Opinion by Boardman, J.— The People ex rel. 
Foots v. Ralph 8. Davey et al.—— Order reversed with 





$10 costs, and motion denied with $10 costs, but with- 
out prejudice to another application. Opinion by 
Boardman, J.—In the matter of the N. Y. C. R. R. 
Co. v. George Gunnison. 

Cases decided by Bockes and Boardman, Justices: 

Motion to strike cause from the calendar granted — 
William 8. Morgan v. Martin Haywood.— Motion to 
dismiss certiorari granted. See order—In the matter 
of Washington Park extension. —— Judgment affirmed 
with costs. Memorandum by Boardman, J.— Elisha 
W. Clark, adm’r, v. John G. Sickler. —— Proceedings 
and order affirmed with costs—The People ex rel. 
Kile v. The Court of Sessions of Sullivan county. 

Cases decided by Miller and Boardman, Justices: 

Order affirmed with costs — Adam Veeder v. Edward 
F. Tomlinson.— Proceedings reversed. See order— 
The People ex rel. Henry Couse v. Philip Feltz.—— 
Order affirmed with $10 costs—Samuel Cheever v. 
The Saratoga County Bank; Margaret Hammond v. 
Williany Jlocum. 

Case decided by Miller and Bockes, Justices: 

Order appealed from affirmed with costs; but with 
liberty to defendant to withdraw demurrer and answer 
within twenty days on payment of costs — Charles M. 
Hall v. The Rens. Mut. Ins. Co. 


a 


COURT OF APPEALS DECTSIONS. 


The following decisions were handed down by the 
Court of Appeals on the 17th inst. : 

Judgments affirmed with costs—The Manhattan 
Brass and Manufacturing Co. v. Thompson; Roach v. 
The Flushing and North Side Railroad Co.; Jewell v. 
Van Steenburgh; Leach v. Leach; Sheehan v. Edgar, 
Jr.; Witty v. Matthews.—— Judgments reversed and 
new trials granted, costs to abide event— Ritter v. 
Worth; Sands v. Graves.—— Judgment reversed and 
new trial granted, costs to abide event, unless plain- 
tiff stipulates, in twenty days from notice to deduct 
$200 and interest from February 17, 1865, and if plain- 
tiff so stipulates judgment affirmed as to residue with- 
out costs to either party in this court— The Town of 
Guilford v. Cooley.— Judgment modified, so that 
plaintiffs (except M. L. Tiffany) and defendant, Isa- 
bella Tiffany, (by general guardian if she be not of 
age), shall within sixty days after filing the remit- 
titur of this court in the court below, and of the mak- 
ing of the judgment of this court the judgment of the 
court below, elect whether they will pay the sum of 
$20,000 and receive the release, such election to be made 
known by making payment thereof to the administra- 
tor, etc., of W. W. Fox, and obtaining from him a re- 
ceipt therefor, duly acknowledged or proven, and 
exhibiting the same to the surviving executors of 
George Fox, deceased, and to the defendants Clark 
and Roe, and tendering to them a release for execu- 
tion. If the said administrator will not receive pay- 
ment or will not give a receipt, then by making proof 
thereof to the satisfaction of a justice of the Supreme 
Court, by affidavit or otherwise, as said justice shall 
direct, if such election be not so made in that time, 
then the appellant may apply to the court below for 
such further order at the foot of the judgment as shall 
be proper. The judgment, as so modified, affirmed 
without costs to either party in this court — Tiffany v. 
Lyons.—— Order of General Term and Special Term 
reversed, and an order entered directing judgment for 
the appellant for his costs subsequent to the failure of 
the respondent to accept the offer including the costs 
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of the appeal to the General Term to be adjusted with 
costs of the motion and of the appeal from the orders 
from the Special to the General Term, and from the 
latter to this court —The Board of Commissioners of 
Pilots v. Spofford.— Order affirmed with costs, but 
without prejudice to the right of the appellant to ap- 
ply for a re-taxation of his bill of fees on further affi- 
davits if he shall be so advised — Crofut v. Brandt.——. 
Appeal dismissed with costs — Ives v. The Memphis, El 
Paso and Pacific Railroad Company.— Motions for a 
re-argument denied— Barnard v. Campbell; Hoff v, 
Tobey. i 


—>____. 


NOTES. 


The Berlin correspondent of the London Daily News 
telegraphs that the new bill respecting the judicial 
organization of Germany, which has been submitted to 
the Federal Council, contains the following provisions: 
“The Supreme Tribunal of Commerce is to be merged 
into a Superior Imperial Court, the seat of which is to 
be fixed by Imperial decree with the consent of the 
Federal Council. The competency of the Imperial 
Court is to extend in civil matters to decisions on final 
judgments of the Supreme Courts of separate States, 
and in criminal cases to the delivery of judgment in 
first and last instance upon offenses of treason and 
high treason against the Emperor and Empire, as also 
to decisions on verdicts pronounced by penal courts 
and by the assizes. 


The People, a newspaper published at Pueblo, Colo- 
rado, is quoted by the Chicago Legal News, as giving 
the following account of a recent “‘ bar meeting”’ in 
that very civilized State: ‘A few days ago it was dis- 
covered by some of the Pueblo lawyers that the term 
of office of the Hon. Moses Hallett, Chief Justice of 
Colorado, had expired, and that although he had been 
re-appointed and confirmed by the United States for 
another four years — being his third term in his high 
office — yet as his commission had not been received,the 
judge was no longer judge, but was simply a common 
lawyer.* * * * After fully maturing their plans, 
a committee waited upon the judge at his rooms, and 
asked him if he would consider it inappropriate that 
they should havea ‘‘ bar meeting” at his chambers, 
and give him a little expression of their feeling on the 
occasion of his re-appointment to preside over the 
bench of the Supreme Court of Colorado. Judge H. 
readily responded that the proposition was not at all in- 
appropriate if it was the pleasure of the bar he so highly 
respected. Whereupon, the entire bar of Pueblo filed 
into his rooms, headed by Judge Bradford, Stone, 
Thatcher, McDonald and Richmond of the older mem- 
bers, and backed rather timidly by Mattice, Holmes, 
Volrath, Gurly, Gast and the other younger limbs. 
Judge Bradford was called to the chair, and the fol- 
lowing preamble and resolution were then adopted ; 

WHEREAS, The Hon. Mr. Hallett has presided over 
the Supreme Bench and over the third Judicial Dis- 
trict of Colorado for the past eight years, and is now 
re-appointed for four years more; and, 

WHEREAS, During all of said eight years he has ex- 
ercised his prerogative of bossing the bar of this Dis- 
trict, without the power on their part of properly re- 
senting it, or of getting even with him; and, 

WHEREAS, He happens just now to be without a com- 
mission as judge, and is plain Mr. Hallett, a mere 
lawyer, and a poor, sinful creature like unto one of us; 
therefore, 72 





Resolved, That we now resolve ourselves into a 
High Old Superior Court of our own, and do hereby 
impeach, try, and fine guilty the said Mr. Hallett, for 
all the misery he has heretofore caused us by his ad- 
verse rulings, his frequent dampers upon our eloquence, 
extinguishment of our logic, and discovery of our right 
bower tricks; his reproofs, fines for contempt, and his 
many grievous torts with which we have been con- 
torted; and that we now proceed en masse to inflict 
proper punishment upon him vi et armis, cwm bootibus, 
a tergo.” 

This resolution being adopted vociferously, was 
forthwith carried into effect, and after a lively scene 
“the dilapidated judge was finally left sprawling, the 
floor covered with lint, hair, buttons, and Supreme 
Court briefs.”” After the Bar had gained its breath, 
the Bench was helped up, rather dejected ; but soon re- 
covering his spirits, the learned judge “set out an 
ample demijohn of Burgess’s best,” and it is satisfac- 
tory to learn that it was “‘ considered even all round.” 


a 


FOREIGN NOTES. 

Alexander S. Hill, D. C. L., Q. C., M. P. for Coventry, 
has been appointed deputy high steward of Oxford 
University. —— The annual banquet to her majesty’s 
judges at the Mansion House took place on the 10th 
inst. —— The members of the legal profession of South- 
ampton have sent Lord Chief Justice Cockburn (who 
was formerly connected with the town in an official 
capacity) an address warmly approving of his conduct 
in the recent trial of the Tichborne claimant. —— The 
benchers of Lincoln’s Inn have granted the use of their 
hall to the United Law Clerks Society to hold their next 
festival in. ——It is stated that the expenses of the 
litigation occasioned by “‘ the claimant’s ”’ proceedings, 
and payable by the present baronet, or, in the event of 
his death during minority, by the family out of the 
estates, have amounted already to nearly £92,000. 
These are exclusive of the expenses of the prosecution 
for perjury, which have to be borne by the country. 
— In the house of commons, Mr. Bourke, under sec- 
retary for foreign affairs, in reply to a question from 
Mr. John Simon, said the draft of a code sent by the 
government of Russia for the consideration of the 
congress upon the international law, soon to assemble 
at Brussels, relates to the exercise of military author- 
ity in an enemy’s country, the distinction between com- 
batants and non-combatants, the various modes of 
warfare, reprisals, and treatment of prisoners. Mr. 
Bourke added that the British government had not yet 
decided whether or not it would send delegates to the 
congress. ——The summer circuits of the English 
judges are as follows: Home, Barons Bramwell and 
Cleasby; Western, the Lord Chief Justice of the 
Common Pleas, and Mr. Justice Brett; Norfolk, the 
Lord Chief Baron and Mr. Justice Keating; Oxford, 
Baron Piggott and Mr. Justice Lush; Northern, Mr. 
Justice Archibald and Baron Pollock; Midland, Mr. 
Justice Denman and Baron Amphlett; North Wales, 
the Lord Chief Justice of England; South Wales, Mr. 
Justice Quain. —— The bar of Ireland have passed a 
resolution that it is their opinion that the House of 
Lords should continue to be the ultimate court of ap- 
peal for the United Kingdom. —— An international 
prison congress will be held at Brussels on the 25th 
inst. It is to consist of one member from each nation- 
ality, and the purpose of meeting is to discuss questions 
of vital interest connected with prison reform. 
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LEGAL NEWS. 
The Pension laws are to be consolidated. 


Mr. Christopher Robinson, Q. C., isengaged upon a 
digest of the Canada Reports. 


A bill abolishing the western judicial district of 
Arkansas has passed the house of representatives. 

Hon. A. A. Dorion, ex-minister of justice, has been 
appointed Chief Justice of the Queen’s Bench, Prov- 
ince of Quebec, vice Duval, resigned. 

Dr. Kenealy, of the Tichborne trial notoriety, is in 
Ottawa, on business connected with the development 
of the mining interests in Nova Scotia. 


Governor Dix has dismissed the charges preferred 
against Daniel Clark Briggs, District Attorney of West- 
chester county, by James A. Lyon. He regards them 
as unworthy of attention. The Governor has also dis- 
missed the charges against George Raines, District 
Attorney of Monroe county, as not proven. 


The Utica Herald states that the bar of that city 
have united in signing a petition addressed to Gover- 
nor Dix, asking the appointment of Hon. Addison C. 
Miller, of Utica, to fill the vacancy on the bench of 
the Supreme Court made by the lamented death of 
Judge Charles H. Doolittle. 


The newspapers state that the Hon. David Rumsey, 
Judge of the Supreme Court, Seventh Judicial District, 
at the Circuit Court and Oyer and Terminer in 
Rochester, on Monday, charged the grand jury that 
Excise Boards have no power to grant licenses other 
than to hotels and taverns to sell spirituous liquors 
(ale and beer excepted) to be drank on the premises. 


The President has made the following nominations: 
W. C. Whitson, to be Associate Justice of the Supreme 
Court of Idaho; Roger S. Greene, to be Associate Jus- 
tice of the Supreme Court of Washington Territory; 
Chas. H. Webb, to be United States Attorney for the 
Western District of Wisconsin; Franklin W. Oakley, 
to be United States Marshal for the Western District 


of Wisconsin. 
———__>___—__ 


GENERAL STATUTES OF THE STATE OF 
NEW YORK, 


PASSED AT THE 97TH SEsSION, 1874. 


CuHap. 600. 


Aw Act to amend an act entitled “ An act to convey to 
creditors a just division of the estates of debtors who 
convey to assignees for the benefit of creditors,”’ 
passed April thirteenth, eighteen hundred and sixty. 


PAsseD June 4, 1874. 


The People of the State of New York, represented in 
Senate and Assembly, de enact as follows: 

Section 1. Section two of chapter three hundred and 
forty-eight of the laws of one thousand eight hundred 
and sixty, is hereby amended by adding at the end 
thereof as follows: 

8. But in case such debtor or debtors shall omit or 
refuse to make and deliver such inventory or schedule 
and affidavit as above specified, the assignment shall 
not for such reason become invalid or be ineffectual; 
but in such case the assignee or assignees named in such 
assignment may, within six months after the date 
thereof, cause to be made and filed in the clerk’s office 
of the county where such debtor or debtors resided or 
conducted their business at the date of such assign- 





ment, an inventory or schedule of all the property of 
such debtor or debtors and which he or they may be 
able to find; and for that purpose the county judge of 
such county may, at any time, compel such delinquens 
debtor or debtors to disclose any knowledge or infor- 
mation he may have relative to the matters hereinbe- 
fore mentioned in the manner prescribed in the fourth 
section of this act. 

9. Such county judge may, by an order to be entered 
in the county clerk’s office of such county, authorize 
such assignee or assignees to advertise for creditors, to 
present to him or them their claims, with the vouchers 
duly verified, on or before a day to be specified in such 
advertisement or notice, not less than three months 
from the date of the first publication of such notice, 
which advertisement shall be by publication once in 
each week for four successive weeks in such newspap- 
ers printed in the county where such assignment was 
made, as the county judge shall designate inthe order 
authorizing such publication, and if the assignee have 
reason to believe that any creditor entitled to share in 
the distribution of such trust estate resides out of this 
State, he shall also cause such notice to be published 
once in each week for six successive weeks in the offi- 
cial newspaper of this State, and the assignee or 
assignees of such debtor or debtors shall, by the order 
or decree of the said county judge made on the final 
accounting of such assignee, be protected against any 
claim or demand not presented in compliance with 
such notice before such accounting shall be had. 

§ 2. The provisions of section one of this act shall 
apply to all cases of assignments heretofore made un- 
der any of the provisions of chapter three hundred 
and forty-eight of the laws of one thousand eight hun- 
dred and sixty, and its amendments which are now de- 
pending unsettled. 

§ 3. This act shall take effect immediately. 


CHAP. 613. 


Aw Act to amend an act entitled “An act to amend 
the Revised Statutes in relation to laying out public 
roads and the alteration thereof,’”’ passed April 
twenty-eight, eighteen hundred and seventy-three. 


PasseD June 8, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SEcTION 1. Section one of an act entitled ‘An act 
to amend the Revised Statutes in relation to laying 
out public roads and the alteration thereof,’’ passed 
April twenty-eight, eighteen hundred and seventy- 
three, is hereby amended so as to read as follows: 

§1. Section sixty, article fourth of title one, chapter 
sixteen of the first part of the Revised Statutes, is 
amended so as to read as follows: 

§ 60. In all cases of the alteration of any road, or the 
laying out of any new road, except where the owners 
of the property through which such alteration or new 
road passes shall have consented thereto and released 
all damages therefor, the person or persons applying 
for the same shall serve a notice on the town clerk of 
town, and on a justice of the peace and the commis- 
sioners of highways thereof, asking fora jury to certify 
to the necessity of the same, and specifying a time, 
not less than ten nor more than twenty days from the 
time of serving such notice, when such jury will be 
drawn at the clerk’s office of the town, by the town 
clerk thereof. 

§ 2. Section eight of said act is hereby repealed. 

§ 3. This act shall take effect immediately. 
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GOOD FAITH IN GUARDIANS AND TRUS- 
TEES OF INFANTS. 


It is a familiar principle of law that a trustee will 
not be permitted to deal in the trust property for his 
own profit, or to acquire the ownership of it for his 
own benefit. This principle is not relaxed even in 
cases where the cestut que trust sustains no damage by 
such conduct of the trustee. Thus if the trustee paid 
his cestut gue trust lawful interest upon the fund, but 
made such use of the fund that he acquired an extra 
portion of interest for himself, he must account for all 
he receives to his cestui que trust; he is bound to do 
the best he reasonably can for the object of his trust. 
And if, on a sale of the trust property, he should him- 
self buy it, and pay all it was worth, or even more, 
this would give him no protection, and invest him 
with no title. So tender is the law of the infirmities 
of human nature, that it will not tolerate a trustee in 
placing himself in a position in which he may possibly 
have a bias against the individual whose rights it is 
his office to protect. The principle under discussion 
is applied with peculiar stringency to guardians. 
The rights of infants are the subject of great interest 
and vigilance on the part of courts, and when such 
rights are in question, the court will always annul, 
not only all transactions in which it is clear that a 
wrong has been committed, but transactions in which 
by any possibility a wrong could have been commit- 
ted, although none appear. This watchfulness extends 
not only through the period of minority, but for a 
reasonable time afterward. The court will not rest 
satisfied with seeing the bird fledged, but will watch 
its flight from its nest, and ward off predatory attacks 
from those of its own kind. The greatest care is ex- 
ercised lest the infant, on emerging from minority, 
shall be imposed on by the deceit or undue influence 
ef others. This watchfulness will not be confined to 
the public at large, but will be especially directed 
toward the parents, guardians and others standing in 
similar relations, by whose influence and misrepre- 
sentations the recently emancipated ward may be 
peculiarly liable to imposition. One of the most bene- 
ficial and humane offices of courts of equity, is to 
guard their late wards from fraud and imposition until 
they are presumably of an age and experience suffi- 
cient to enable them to take care of their own 
interests. 





These principles have been practically illustrated in 
the following cases: 

Archer v. Hudson, 7 Beay. 551, A. D. 1844. A 
niece, two months after she came of age, and after 
her guardians had fully accounted to her, entered in- 
to a voluntary security for her uncle, by whom she 
had been brought up. On her application this was 
set aside by the court. The Master of the Rolls said: 
“The first point made in this case is, that that trans- 
action cannot stand at all, because the security was 
obtained through the influence of a person standing 
in loco parentis, from the object of his protection and 
care; and that, therefore, is a transaction which this 
court will not support. * * * This is a trans- 
action which, under ordinary circumstances, this 
court will not allow.” 

Maitland v. Irving, 15 Sim. 437, A. D. 1846, A 

and B. consented to postpone the payment of a de- 
mand against C., in consideration of his giving them 
the plaintiff’s guaranty, and C. at the same time in- 
formed them that the plaintiff was his niece, and was 
possessed of considerable property, and that she had 
resided with him for some time, and had been of age 
about a year and a-half. The guaranty was executed 
without consideration, as between C. and the plain- 
tiff. An injunction was granted restraining A. and 
B. from enforcing the guararty, and the court refused 
to order the money paid into court. The Vice-Chan- 
cellor says it has been the rule to view with great 
jealousy the exercise of any influence by persons 
standing in the situation of near relatives, over per- 
sons just attaining majority. 
, Maitland v. Backhouse, 16 Sim. 58, A. D. 1847, 
Tie plaintiff was the same as in the last preceding 
case. Twoyears and a half after she came of age, her 
late guardian procured her to indorse a promissory 
note made by himself, payable to her order for his 
accommodation ; the note was cashed by persons who 
knew the relations of the parties, and that the guard- 
ian was insolvent. The holders were restrained from 
suing the plaintiff. The Vice-Chancellor had said: 
“One of the most valuable parts of the jurisdiction 
exercised by this court, is that by which it inquires 
into transactions between persons who have been 
placed in sych a situation with regard to others, as 
that they must have acquired influence over them, 
and by which it prevents such persons from using that 
influence to their own advantage, and the detriment 
of those whom they ought to protect.” And the 
Chancellor continued the injunction. 

Espy v. Lake, 15 E.L. & E. 579, A. D. 1852, 
Where a young lady, who had been living for thirteen 
years previously with her mother and step-father, 
within twelve months after she became of age, joined 
with the latter, at his request and under his influence, 
in a promissory note for which she received no con- 
sideration, and on which the payee got a verdict at 
law, the payee was restrained from issuing execution, 
and the plaintiff was not required to pay the money 
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into court. The Vice-Chancellor says: “I take it 
to be quite clear that the principles of this court go 
to this extent: that in the case of security taken from 
a person just of age, living under the influence and in 
the house of another person, with a relationship sub- 
sisting between them which constitutes any thing like 
a trust, or approaches to the relation of guardian and 
ward, or standing in loco parentis to the surety, this 
court will not allow a security of this kind to be en- 
forced, as against the surety from whom it is taken, 
unless the court is perfectly satisfied that the security 
was given freely and voluntarily, and independent of 
any influence,” etc. 

The same doctrine was held in the case of parent 
and child, in respect to a deed executed ten days after 
majority, in Bergen v. Udell, 31 Barb. 9, A. D. 1858. 

From the English cases it would seem that a security 
taken or deed executed, under such circumstances, 
would be prima facie void, but the contrary doctrine 
was preferred in Jenkins v. Pye, 12 Peters, 253. 


—_——__@—____. 


THE LIABILITY OF A MASTER FOR THE 
WRONGFUL ACTS OF HIS SERVANT. 


In the many and various relations and exigencies 
of social life it is frequently found impossible for a 
man to superintend or execute his own business, and 
hence a necessity arises to engage others to assist 
him, and intrust them with the performance of duties 
devolving on himself. Once this necessity was ac- 
knowledged, it became necessary for law to regulate 
and define the accountability of such as employed a 
servant or agent, or intrusted him with the execution, 
of any business. And this the law did, on the natural 
and obvious principle that, as the master was himself 
liable for any wrong or injury to others in the per- 
formance of his work, so one whom he employed as 
his servant was his instrument, and cast upon him 
the same liability as if the act were done by himself. 
There is thus an identity between the principal and 
his agent; the one being the alter ego of the other; 
and the law formulated this natural and universally 
accepted principle into the well-known maxim :— 
“ qui facit per alium, facit per se.” 

Therefore, the law of all civilized couytries lays it 
down as a cardinal principle, that when a man com- 
mands his servant, either expressly or by implication, 
to do any act, or carry on any business, he shall be 
considered as acting himself. This relationship of 
master and servant is also applicable to many other 
relations in the world, such as between principal and 
agent, owners and masters of ships, merchants and 
factors, and all such others as have authority to en- 
force obedience to their orders from those whose duty 
it is to obey them, and whose acts, as far as conform- 
able to their duty and office, are esteemed the acts of 
their principals. 4 Bac. Abr. 583; Smith’s Master 
and Servant, 187. 

The responsibility which attached to a master was 





originally based upon the control and superintendence, 
which he exercised over his servant as well as the 
identity and this control grew out of the original 
status of a servant, which we know to have been 
synonymous with the word slave. Hence in the civil 
law the liability was confined to a person standing in 
the relation of parter-familias to the person doing the 
injury. (Inst. lib. 4, tit. 3, § 1; Dig. lib. 9, tit. 3.) 
Thus in Colquhoun’s Roman Law, Vol. I, § 431. 

“To the system of slavery is referable the doctrine 
of the English law of principal and agent; for the 
slave was as it were a part of the master. The Eng- 
lish law has transferred the maxim to servants and those 
are held to be such, even though hired but for the 
moment, as porters,” etc. 

In determining the extent of the master’s liability, 
and in discriminating the various relations and cir- 
cumstances in which this liability exists, it would be 
desirable to bear this element of control in mind, for 
it will be found very useful in solving some of the 
questions that arise out of the relationship of master 
and servant. It was on this ground cases were de- 
cided making the master liable for the tortious acts of 
the servant even against the master’s orders, when 
the master was present, and bound to exert this con- 
trol. Sheath v. Wilson, 9 C. and P., 607. 

However, because of the enlargement of business 
agencies, and the wider extent of men’s efforts in 
modern times, there must be numerous occasions 
where this element of direct personal control cannot 
enter, and hence we must seek to establish the liabil- 
ity upon other and more practicable grounds. 

It must be maintained, therefore, that in the absence 
of this control, the liability which attached formerly 
because of it must necessarily be modified, or not so 
strictly defined, for the servant or agent must now be 
allowed a greater discretion and freer action. In the 
adjudication of such cases, the policy of the law should 
ever have before it two principal aims —the one to 
afford third parties, or the public, reasonable and 
adequate protection from injury or violence ; the other, 
to fix the liability of the master so it shall not be in 
the power of every servant to subject his master to 
what actions or penalties he pleases. 

Since it is an unquestioned and universal rule of 
law that a master is responsible civiliter to third par- 
ties for injuries sustained by them, through a servant 
carrying out his master’s orders or executing his busi- 
ness, it will be only necessary to discuss this subject 
under the following heads: 

T. Liability for the negligence or unskillfulness of a 
servant. 

II. Liability for the willful and malicious acts of a 
servant. 

III. Liability for injury to a servant by act of a 
fellow servant. 

IV. Liability for acts of a contractor’s servant. 

I. Some of our earliest reported cases clearly fixed 
this liability; and, indeed, it seems strange to ques- 
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tion it, since there is an implied contract strictly and 
imperatively binding that a master shall at his peril 
employ servants whoare skillful and careful. Reeve, 
517; 1 Salk. 441; Gilmartin v. The Mayor of New 
York, 55 Barb. 108. 

Indeed, we cannot conceive the simplest state of 
civilized society where such a rule would not be in 
force. It is indispensable to the security of the rights 
and property of all who may be affected by such 
negligence or default. Pothier on Obligations, 453-456. 

So, if a servant in the performance of any work or 
duty injure another or his property through unskill- 
fulness, the master must be liable, as by undertaking 
the work he impliedly warrants the competency and 
skillfulness of his servants. 1 Black. Com. 431; 
Story on Bailm. 400-406, 

A distinction, however, has been taken where the 
negligence is in defiance of, or in disobedience to the 
orders of the master, or where it was willful; but it 
must be maintained that such a distinction is unwar- 
rantable and dangerous. Once such a distinction is 
made and recognized, there must be a serious risk to 
person and property, and a liability for injury will be 
difficult to fix, and may be in most instances avoided, 
as a person might, and naturally would, claim exemp- 
tion by attributing the injury to a negligent or willful 
disobedience of orders. On this head, Judge Grier 
remarked in Phila, & Reading R. R. Co. v. Derby, 14 
How. (U. 8S.) 468: “If such disobedience could be 
set up by a railroad company as a defense, when 
charged with negligence, the remedy of the injured 
party would in most cases be illusive, discipline would 
be relaxed, and the danger to life and limb of the 
traveler greatly enhanced.” 

And in justice, it should never exonerate one from 
a liability; for negligence can only arise where there 
is some duty, and surely no one ought to be allowed 
to disregard a duty because of another's negligence to 
whom he has intrusted the performance of that duty. 

Of course, it is presumed the negligence takes place 
while the servant is in the master’s service. The 
statute law of New York stringently but justly holds 
the principal to this liability, for the owners of car- 
riages for the conveyance of passengers on a turnpike 
or public highway, are liable for all injuries done to 
any persons by the act of the driver, whether such act 
be willful, negligent or otherwise. 1. R. S., 696. 

Everywhere the tendency of the law at present is 
to fix this liability very strictly and unequivocally. 
Story says (Agency, § 452): “A principal is liable 
to third parties in a civil suit for negligence, and other 
malfeasances, or misfeasances and omission of duty of 
his agent in the course of his employment, although 
the principal did not authorize, or justify or partici- 
pate in, or indeed know of such misconduct, or even 
if he forebade them or disapproved of them.” In Howe 
v. Newmarch, 12 Allen, 49, Judge Hoar said: “The 
authorities all agree that when an action is brought 
against a master for an injury occasioned by the ser- 





vant’s negligence in his service, it is no defense that 
the master directed the servant to be careful, or even 
that he cautioned him against the particular act of 
negligence which produced the injury.” 

In Croft v. Alison, 4 B. & Ald. 590, the case skowed 
that the defendant’s servant had willfully struck the 
plaintiff’s horses when drawing his master’s carriage, 
in order to extricate himself from an entanglement 
of the carriages, occasioned by his own fault, and 
thereby had caused an injury to the plaintiff’s car- 
riage ; and, in consequence, a verdict for the plaintiff 
was given on the case, for negligence. See, further, 
Andrus v. Howard, 36 Vt. 248; Southwick v. Estes, 
7 Cush. 385; Chapman v. N. Y. Central R. R. Co, 
33 N. Y. 369; Pickens v. Diecker, 21 Ohio, 212. 

II. In this second division of the subject, we have 
to encounter the most troublesome, and practically 
the most important considerations which more inti- 
mately concern the public, and more frequently press 
themselves upon our attention. Since, in the vast 
field and direction in which men’s operations are con- 
ducted in modern times, there cannot be that direct 
personal superintendence and control over their ser- 
vants and agents as there could when men’s efforts 
were more limited and restricted, the grave question 
arises, how are we to limit, fix or define the respon- 
sibility of a master for the acts of his servant, either 
willful or malicious? The gist of the inquiry will be 
more significantly and pointedly brought to the mind 
by asking two questions: Is the master responsible 
for all the willful or malicious acts of his servant while 
he continues in his employ? Is he responsible for 
any of the willful or malicious acts of his servant 
while he continues in his employ? No one will dare 
to answer the first question unqualifiedly in the 
affirmative, nor would any venture to answer the 
other in the negative. Therefore, we have narrowed 
the question to this extent, and are forced to this 
conclusion, that there must be a responsibility ; and 
the question now is, under what circumstances, and 
how far does it extend ? 

To determine this it will be best, first, to examine 
a few of the leading cases, noting their peculiar facts, 
and the decision resting upon them, and thus find out, 
if we can in some way evolve a general law or prin- 
ciple controlling them. 

The leading case on this subject, and the one to 
which reference is most frequently made, is McManus 
v. Crickett, 1 East, 106. There the defendant’s ser- 
vant, while in his employ, willfully drove against the 
plaintiff, causing an injury, and it was held, that to 
make the master liable for the tortious acts of his ser- 
vant, the act must have been shown to have been 
committed by the servant, while in the service of his 
master. The court in this case remarked: “That 
when 4 servant quits sight of the object for which he 
is employed, and without having in view his master’s 
orders, pursues that which his own malice suggests, 
he no longer acts in pursuance of the authority given 
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him, and his master will not be answerable for such 
act.” But the court added: “This doctrine does not 
at all militate with the cases in which a master has 
been holden liable from the mischiefs arising from the 
negligence and unskillfulness of his servant, who had 
no purpose but the execution of his master’s orders.” 
In Seymour v. Greenwood,6 H. & N. 359, the 
plaintiff, a passenger by an omnibus, while being 
forcibly removed from it by the guard in charge, was 
thrown on the ground and seriously injured. The 
proprietor of the omnibus, on being applied to for 
compensation, stated the plaintiff was drunk and re- 
fused to pay his fare. The plaintiff did not deny that 
he had been drinking. Held, that the proprietor was 
liable, as the guard was executing the commands of 
the master when the injury was committed, and in 
the ordinary course of the employment intrusted to him. 
In Lyons v. Martin, 8 Ad. & El..512, the servant 
of a master was authorized merely to distrain cattle 
damage feasant, but he deliberately drove the cattle 
from the highway into his master’s close, and there 
distrained them. It was held the master could not 
be liable, as the act was entirely unauthorized and 
unlawful, and out of the course and scope of his 
employment. It was held in Allen v. London, etc., R. 
R. Co., E. L. R. 6, Q. B. 65, where a clerk, on sus- 
picion, had a person arrested for abstracting money 
from a till, that the defendant was not liable, as it was 
not at all within the business of the clerk to do the act. 
We shall next examine a few leading cases in this 
country, and they will be found fully in harmony with 
these cases. In Wright v. Wilcox, 19 Wend. 343, the 
defendant’s son, driving a wagon, willfully and design- 
edly drove over and injured the plaintiff’s son, a 
minor. Here, the action was not sustained, on the 
ground that it was an independent tort, and in no way 
connected with the defendant's business. In Vandiver 
v. Penn. R. R. Co., 42 Penn. 365, a conductor forcibly 
removed the plaintiff’s husband from the cars for not 
paying his fare, or showing his ticket, and in doing 
so he received injuries of which he died. His widow 
brought action against the company and recovered. 
Reed, J., said in giving the judgment: “A railway 
company selects its own agents at its own pleasure, 
and it is bound to employ none except capable, pru- 
dent and humane men.” In New York, in Higgins v. 
Watervliet & T. R. R. Co., 46 N. Y. 23, it was held, 
where a conductor ejected plaintiff for being drunk 
and disorderly, when it turned out he was not, that 
the master was responsible, when such act was com- 
mitted in the business of the master, and within the 
scope of the servant's employment, and though in doing 
it he departed from the instructions of the master. 
Andrews, J., in giving judgment, laid great stress on 
this being a duty, and within the scope of the con- 
ductor’s business, as intrusted to him by the company, 
and he remarked: “The rule is founded on policy and 
convenience. Every person is bound to use due care 
in the conduct of his business. If the business is 





committed to an agent or servant, the obligation is not 
changed.” 

A late case in Ohio laid down the same doctrine. 
The Little Miami R. R. Co., v. Wetmore, 19 Ohio 
110, where White, J., said: “Beyond the scope of 
his employment, the servant is as much a stranger to 
his master as any third person, and the act of the ser- 
vant not done in the execution of the service for 
which he was engaged, cannot be regarded as the act 
of the master.” A late case in New York is regarded 
as very important in this connection. This is the 
case of Isaacs v. Third Ave. R. R. Co., 47 N. Y. 122. 
The plaintiff, an old lady on defendant’s car, desired 
to get off, and asked the conductor to stop the car. 
He replied the car was stopped enough, and while it 
was in motion threw her from the car with great vio- 
lence out upon the pavement, whereby she was seri- 
ously, injured. This was held a willful and wanton 
trespass not in performance of any duty to, or of any act 
authorized by the defendant, and that he was not liable. 

Now from an analysis of these cases, we think the 
following principles are fairly deducible : 

1. A master is liable for the willful and malicious 
acts of his servant, when they happen in the perform- 
‘ance of any duty, in the ordinary course of his em- 
ployment, or under the scope of the authority either 
expressly, impliedly, or by usage conferred. Seymour 
v. Greenwood, 6 H. & N. 359; Philadelphia & Read- 
ing R. R. Co. v. Derby, 14 How. 468; Moore v. R. R. 
Co., 4 Gray, 65; Ramsden v. Bostond& Albany R. R. 
Co., 104 Mass. 117. 

2. A master is no? liable for the willful and malicious 
acts of his servant, when they happen outside of the 
scope of his employment, and are in no way con- 
nected with the execution of his master’s business or 
orders. Lyons vy. Martin, 8 A. & E. 512; Coleman v. 
Riches, 16 C. B. 104; Frazer v. Freeman, 43 N. Y. 
566; Isaacsv. Third Ave. R. R. Co., 47 id. 122. 

3. A master is liable, even though the willful and 
malicious acts are within the second principle, when 
there is a contract or obligation between him and the 
injured party. Weed v. Panama R. R. Co., 17 N. Y. 
362; Blackstoke v. N. Y. & Brie R. R. Co., 48; God- 
dard v. Grand Trunk R. R. Co., 57 Me. 202; 
Angell and Ames on Corp., p. 404. 

III. An examination of third division of the sub- 
ject need not be very long, as the principles which 
govern in such cases are well established and recog- 
nized, for the obvious reasons of right and justice on 
which the law is founded are too plain to be mis- 
understood or disputed. A servant in engaging in a 
master’s employment must know the nature of the 
risks he undertakes; he must be aware that others 
are employed in the same business or general employ- 
ment as himself; that accordingly, he is liable to cer- 
tain accidents from either the willfulness or negligence 
of these his fellow-servants; therefore it is supposed 
he weighs all these circumstances, and that they enter 
into his claim for remuneration, or are necessary inci- 

















THE ALBANY LAW JOURNAL. 


421 








dents of his engagement. It is evident, that it would 
be as impracticable, absurd, or even perilous, for a 
master to guarantee the safety and exemption of a 
servant under such conditions, as it would for society 
to guarantee the safety and exemption of an individual 
from the violence and accidents of his fellow-men. 
Recognizing these natural and obvious reasons, the 
law holds that where different persons are employed 
by the same principal in a common enterprise, no action 
can be sustained by them against their employer, on 
account of injuries sustained by one servant through 
the negligence of another. Priestly v. Fowler, 3 M. 
& W. 1; Hays v. Western R. R. Co., 3 Cush. 270; 
Smith v. N. Y. & Harlem R. R. Co., 19 N. Y. 127; 
Buzzell v. Laconia Co., 48 Me. 113. 

Of course, there must be necessary modifications of 
this general rule, as where the master has knowledge 
of any risk or danger which the servant cannot possi- 
bly foresee, or find out, and here the law very justly 
holds the master responsible; indeed, the tendency 
of the law in this direction is to hold the master to a 
stricter liability. The principles of law governing this 
class of actions were well laid down, and have been 
generally accepted, in Wright v. New York Central 
R. R. Co., 25 N. Y. 562, and also in Gibson v. 
Pacific R. R. Co., 46 Mo. 163. 

And so the master is responsible if he employ, 
knowingly, a reckless, incompetent, or untrustworthy 
servant, by whom another servant is injured. In 
fact, the law obliges him to exercise diligence and 
reasonable care in the selection of his servants. Or- 
mond v. Holland, 1 El. B. & El. 102; Frazier v. 
Pennsylvania R. R. Co., 38 Penn. 104. He is still 
liable, if the servant is ordered to do work beyond 
the line of his employment, or when he is exposed to 
more hazardous risks than the exact nature of his 
employment would warrant or justify. Hutchinson v. 
York, etc.. R. R. Co., 5 Exch. 343; Noyes v. Smith, 28 
Vt., 59. If the injury arises from the employer acting 
in the capacity of a fellow-servant, the employer will 
be liable. Ashworth v. Stanwiz, 7 Jurist (N. 8.), 
467; but he is not liable if the injury arose from the 
negligence of a superior servant, engaged in the same 
general business. Sherman v. Syracuse & Rochester 
R. R. Co., 17 N. Y¥.153; Wright v. New York Cen- 
tral R. R. Co., 25 id. 562. 

IV. We have lastly to consider a branch of the 
subject which has caused a good deal of confusion 
and uncertainty, and which has led to apparently 
conflicting decisions. But a due estimation of the 
element of personal control, which must ever enter 
more or less into cases affecting the liability of the 
master will enable us to decide some perplexing cases, 
and reconcile others deemed to be at variance. If 
ever we can show that a relation of master and ser- 
vant exists, there is no difficulty, as then the rule 
“respondeat superior” applies. Hence a material 
question arises — how are we to determine when one 
becomes the servant of another? And what are the 





characteristics of this relation? Are all persons who 
do work for the benefit of another strictly his ser- 
vants? On the strictest theory of the liability of a 
master, this could not possibly be maintained. Does 
the mode of compensation merely determine the 
question? Not conclusively; for a servant may be 
paid by the year, month, day or job; though the mode 
may help with other things to show how the parties 
themselves regard each other. We are compelled, 
therefore, at last to adopt this as the only certain 
method of distinguishing a servant, of any kind, from 
persons sui juris — that is, to inquire if the person 
employed is subject to the orders and control of the 
employer in the execution of the work he is to do, or 
not. If the employer has a right to have the work 
done as he pleases, can change the plans and periods 
of it from time to time, according to his discretion — 
in fine, if the hired man works under the other, then 
one is master, and the other servant; but otherwise 
not. It was on this principle the case of Sadler v. 
Henlock, 4 El. & Bl. 573, was decided, and the ser- 
vant distinguished from a contractor. There the 
defendant employed one Pierson to clean out a drain, 
giving a certain sum for the job. In doing so, he had 
to open the highway, which he closed up so imperfectly 
as that the plaintiff's horse was injured by his negli- 
gence. It was held the defendant was liable. Cromp- 
ton, J., remarked: “The real question is, whether the 
defendant and Pierson stood to each other in the re- 
lation of master and servant. The test here is, whether 
the defendant retained the power of controlling the 
work. No distinction can be drawn from the cir- 
cumstance of the man being employed at so much a 
day, or by the job. I think that here the relation was 
that of a master and servant, not of contractor and 
contractee.” It has always been a well-known rule 
of law that a principal is not liable for the acts of a 
contractor’s servant. Peachy v. Rowland, 13 C. B. 
182; Kelly v. Mayor, etc., New York, 11 N. Y. 432. 
But the great question will be to determine when a 
person is a contractor and not a mere servant. The 
rule is founded on good policy ; for in these cases the 
work is done by one pursuing some special craft and 
calling, or as the cases say, “ exercising an independ- 
ent calling,” and the master gives up all right to con- 
trol the work; and, of course, the rule “ respondeat 
superior” cannot apply. 

The case on this subject which has been most fre- 
quently referred to, and as frequently criticized, is 
Bush v. Steinman, 1 B. & P. 404. There, the defend- 
ant, who owned a row of houses, let the plastering to 
a contractor; he a portion of the work to another, and 
the latter to another, whose servant’s negligence in 
depositing some lime near the property, on the high- 
way, caused an injury to plaintiff. After much argu- 
ment it was held, that the defendant was liable. Some 
of the judges who concurred in the decision attempted 
to base it on the relation of master and servant, some 
of them distinctly disclaimed any such relation, and 
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C. J. Eyre said: “I am ready to confess that I find 
great difficulty in stating with accuracy the grounds 
on which it is to be supported. 

For a long time this case was erroneously reported 
as affixing a strict liability on a master, and to a cer- 
tain extent as militating against the general rule, but 
this view has been repudiated in England, especially 
in Quarman v. Barnett, 6 M. & W. 497; Rapson v. 
Cubitt, 9 M. & W.497. Massachusetts for a long 
time followed this case, as in Yates v. Brown, 8 Pick. 
23; Stone v. Codman, 15 id. 297; Lowell v. Boston, 
etc,, R. R. Co.,23 id. 24, but modified the rule some- 
what in Eider v. Bemis, 2 Metc. 599. But we appre- 
hend such a rule will not be maintained, unless the 
liability is affixed on one in connection with the 
ownership of property, which we may establish as 
the first exception to the general rule, viz.: Where 
the execution of a work by a contractor necessarily 
creates a public nuisance in connection with the prop- 
erty, the master is liable, notwithstanding he has com- 
mitted it into a contractor’s hands, on the principle 
of the maxim: “ Sic utere tuo ut alienwm non ledas.” 
Ellis v. Sheffield Gas Consumers’ Co., 2 E. & B. 767; 
Reg. v. Stephens, 1 L. R. Q. B. 702; Clark v. Fry, 8 
Ohio, 358; Congreve v. Morgan, 5 Duer, 423. 

There is a second exception to the general rule in 
the case of municipal corporations, which have been 
held liable in making excavations in the public streets 
by a contractor; not, however, on the relation of 
principal or agent, but because of a duty resting upon 
such corporations tc see the streets are kept safe for 
persons or property. Storrs v. City of Utica, 17 N. 
Y. 104; Chicago City v. Robbins, 2 Blaek (U.S.), 418; 
Gray v. Pullen, 13 W. R. 257 (Exch. Ch.) 

In closing this subject we cannot help observing 
the adaptability of the common law to meet the vary- 
ing relations and exigencies of social life; and, per- 
haps in its whole domain, no subject better illustrates 
its expansiveness and adaptability than the law of 
master and servant, which, gradually expanding from 
the fixing of the liability of one for the acts of those 
in his own immediate charge and control, has as 
authoritatively and as precisely fixed the same on one 
who works by an agent at any distance, in any con- 
cern, and through any number of transactions, and 
which, while holding employers to a strict account- 
ability, reasonable and adequate to protect the public, 
has not so stringently fixed a liability as to disable 


them from acting by agents. 
Joun Prorratt. 
——_—_.___—_—— 


Atthe recent meeting of the New York State 
Board of Charities, the subject of the collection of in- 
formation relative to the causes of crime, pauperism 
and insanity, under the concurrent resolution of the 
legislature, was considered, and measures were taken 
for a conference with the Boards of Charities of other 
States with a view to gathering uniform statistics, as 
recommended by the American Social Science Associa- 
tion. 





CURRENT TOPICS. 


A majority of the Judiciary Committee of the 
House reported in favor of the impeachment of Judge 
Durell for high crimes and misdemeanors, the specific 
charges being the manner in which he has disposed 
of bankruptcy matters and the “midnight order” 
which gave Kellogg and his henchmen possession of 
the Louisiana State House. The committee also re- 
ported in favor of impeaching Judge Busteed. Action 
on these reports was not reached during the session. 
With Durell and Busteed impeached, and Story of 
Arkansas resigned, the Federal judiciary will be rid 
of its worst members. 


Governor Dix, in vetoing the Legal Holiday bill 
passed by the last legislature, says: “ This bill repeals 
all acts inconsistent with it, and was designed to make 
bills of exchange, etc., falling due on the enumerated 
holidays or on any Sunday, payable on the preceding 
day. It was introduced with such a provision; but 
it was altered on its passage through the two Houses 
by substituting the word ‘succeeding’ for ‘ preceding,’ 
and if approved would annul the act of 1873 as 
amended by the second act of that year. Much con- 
fusion has arisen from these successive enactments 
and the various interpretations they have received. 
This bill, if approved, would add to it and establish a 
usage at variance with that of most commercial coun- 
tries. It is, therefore, disapproved as unwise and 
vexatious.” 


It has been proposed, that the graduates each year at 
Harvard should effect an insurance on their lives, for 
the benefit of the college, to the amount of five hun- 
dred dollars each, the premium upon which would be, 
say, nine dollars ayear. The aggregate sum thus be- 
stowed by each class would be ultimately very large. 
— Every Saturday. 

The difficulty in the above proposition is that the 
college has not an insurable interest in the lives of its 
graduates, and, therefore, the pecuniary result to the 
institution would be niz. 


The following are the more material amendments 
to the Bankrupt law, adopted by the conference com- 
mittee and passed by the two houses, The first is, as 
to what constitutes an act of bankruptcy, and extends 
the period from fourteen to forty days, after which 
the non-payment of debts shall constitute an act of 
bankruptcy ; then it is provided that in order to throw 
one into bankruptcy, it shall require the assent of one- 
fourth in number and one-third in value of the credi- 
tors, and this provision is made to relate back to the 
first of December last; it is also provided that in com- 
puting the number of creditors who shall join in the 
petition, those whose respective debts do not exceed 
$250 shall not be reckoned. The court is authorized 
to direct the assignee or receiver to continue the 
bankrupt’s business for a period not exceeding nine 
months, when the interests of the estate and of the 
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creditors shall require it; then it is provided that in 
cases of voluntary bankruptcy, the bankrupt may 
have his discharge if his estate pay thirty per cent 
instead of fifty, or provided he obtain the consent of 
the same number of his creditors as would be neces- 
sary to throw him into bankruptcy, and in case of in- 
voluntary bankruptcy the bankrupt may be discharged 
without payment, provided his conduct has been free 
from fraud, and he has not violated the provisions of 
the act. 


The amendments further change the existing law 
by reducing the time within which contracts and 
transactions with a bankrupt as to transfers of 
property and liens thereon, from four months to two 
in one case-and from six months to three in the other. 
In order to set aside hypothecated pledges or liens on 
the bankrupt’s estate, it must appear that the party 
dealing with the bankrupt knew that he intended to 
perpetrate a fraud upon the Bankrupt law, and that 
he intended to go into bankruptcy. When a loan is 
made to a bankrupt in good faith, and security taken 
with the intention of aiding him pull through, it shall 
be considered as having actual value, and the security 
shall not be invalidated by proceedings in bankruptcy. 
Proceedings in bankruptcy may be discontinued when- 
ever the debtor pays those secured debts which were 
the ground of throwing him into bankruptcy, or when- 
ever, with the consent of the courts, he and a majority 
of the creditors shall ask for a discontinuance of the 
proceedings. A majority in number and _three- 
fourths in value of creditors, in cases now pending or 
adjudicated, as well as those hereafter begun, may, at 
a meeting called by the court, agree to accept a com- 
position offered by the debtor, and thus agreed upon, 
it shall be binding upon all creditors brought in ac- 
cording to the provisions of the act. The court, how- 
ever, may refuse to confirm such composition for good 
cause. The fees, commissioners’ allowances, etc., are 
reduced one-half until the justices of the Supreme 
Court shall make new rules and regulations in the 
matter. These amendments are, so far as they go, 
judicious, and will relieve the law of some of its more 
objectionable features. 


en 


NOTES OF CASES. 


The important question as to the power of a court 
to award a mandamus against the governor of a State, 
was recently passed upon by the Supreme Court of 
Michigan, in the People v. Bagley, Cooley, J., deliver- 
ing the opinion of the court. An abridgment of the 
opinion is published in the Central Law Journal for 
June 18th. The court held that the governor cannot 
be compelled, by mandamus, to perform an official act 
even though private rights of property may depend 
upon it, whether the duty to perform the act is im- 
posed by the constitution or by the statute. In sup- 
port of this view the following cases were cited: 





Hawkins vy. The Governor, 1 Ark. 570; State v. The 
Governor, 25 N. J. 331; People v. Bissell, 19 Ill. 229; 
Dennett, Petitioner, 32 Me. 510, and Mauranv. Smith, 
8 R. I. 192 (5 Am. Rep. 564). There are, however, 
other cases holding that the governor of a State may 
be compelled, like other public officers, to perform an 
act clearly defined and enjoined by law, and which 
is ministerial in its nature and neither involves any 
discretion nor leaves any alternative: Pacific R. R. 
v. Governor, 23 Miss. 353; Chamberlain v. Sibley, 4 
Minn. 309; Cotten v. Ellis, 7 Jones’ Law (N. C.) 545; 
State v. Governor, 5 Ohio St. 529; Statev. Moffatt, 
5 Ham. (Ohio) 358; Bonner v. Pitts, 7 Ga. 473. 
Justice Cooley denies that the court has power even 
in such cases. 


In Brown v. Collins, 13 A. L. Reg. (N. 8.) 364, the 
Supreme Judicial Court of New Hampshire held that 
a person whose horses, frightened by a locomotive, 
became unmanageable, ran away, went upon the land 
of another and broke a post thereon, is not liable for 
the damage if it was not caused by any fault on his 
part. There is, of course, nothing particularly novel 
about this decision, in view of the fact agreed on, 
that the defendant was “without fault,” but we call 
attention to it to say that the opinion of Mr. Justice 
Doe (who, by the way, seems to be a most indefati- 
gable “case-hunter”) presents a very full review of 
the authorities bearing on cases of this character. 


—— me 


CRITERIA OF NEGLIGENCE. 

The question how far bailees are liable for neligence, 
and whether damages should follow under certain cir- 
cumstances, has exercised the judicial mind perhaps 
as much as any other department or branch of juris- 
prudence. 

Many important and recent adjudications upon the 
liability of a bailee have. entirely failed to define the 
criteria of negligence, doubtless for the obvious reason 
that the degree of care demanded of bailees varies 
widely, according to the character of the bailment and 
particular circumstances bearing upon each case. And 
true it is, that common sense would dictate that much 
greater diligence devolves upon the depositary holding 
millions of gold coin, or convertible United States 
bonds, than that of a depositary of non-negotiable rail- 
road bonds. Thus, the rule most recently laid down 
seems to be that, where the consequences of negligence 
would result in serious injury to the depositor, and 
where the means of avoiding the damage are mainly 
within the depositary’s power, ordinary care requires 
the utmost degree of human vigilance and foresight. 
Kelly v. Barney, 2 Kern. 420. 

The standard of ordinary care and skill being on the 
advance, the banker, broker and every bailee, as well 
as carriers of passengers, are bound to be vigilant and 
provide suitable and such improved means or engines 
of safety, concerning the thing bailed or carried, as may 
be within their power. The question of degree of neg- 
ligence has been frequently and largely discussed in 
cases resulting from railroad accidents, as well as from 
burglaries and robberies. 

In the action of Dike v. The Erie Railway Co., grow- 
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ing out of the Port Jarvis disaster, some five years 
ago, which was tried in Brooklyn, the case turned 
principally upon the point, whether or not the company 
bad used defective rails, as that was the proximate 
cause of the accident, and it being so proved, the plain- 
tiff recovered a large verdict in way of damages for 
such negligence. Likewise in Hagerman v. The Western 
Railroad Co., 3 Kern. 9, the case hinged upon the evi- 
dence as to care and skill of the company in selecting 
proper axletrees for their road. Held, that the de- 
fendants were liable if the defect could have been dis- 
covered in the course of its manufacture, by any process 
or test known to the skillful in such particular busi- 
ness. 

Whether want of care be imputable to a person or 
corporation must necessarily depend upon a combi- 
nation of circumstances, which essentially determine 
the issue. Negligence has been well defined to be 
either the omitting to do something that a reasonable 
man would do, or the doing something that a reason- 
able man would not do. Blyth v. The Birmingham 
Water Works Co., 36 E. L. & E. 508; Brown v. Lynn, 
81 Penn. 512; Ernst v. H. R. Railroad Co., 35 N.Y. 9. 

Thus, in modern jurisprudence, negligence may well 
be said to be an absence of care according to the circum- 
stances of the case. Vide Vaughan v. Taff Vale Rail- 
road Co., 5H. & N. 686; Bilbeev. Railway Co., 114E. C. 
L. 592. 

That there can be no criteria of negligence would 
seem to be further indicated from cases quite recently 
tried, resulting from bank robberies. The case of 
Dawid Scott v. The Kensington National Bank, being 
an action to recover certain moneys stolen from the 
bank by robbers (tried in Philadelphia some months 
ago), the allegations of the plaintiff being that the 
bank was negligent in having a watchman in attend- 
ance who allowed two or three men, who pretended to 
be of the city police, to enter the bank after hours; 
the consequence being that the watchman was gagged 
and the pseudo policemen blew open the safe and took 
all they wanted. A judgment was given in favor of 
the plaintiff. And it will be remembered that a similar 
case occurred in Cleveland last year, and tried; result- 
ing favorably to the plaintiff. Perkins v. The Second 
National Bank of Cleveland. The case, also, of The 
First National Bank of Lyons v. The Ocean National 
Bank of the City of NewYork, growing out of a burglar- 
ious entry into the bank between Saturday night and 
Monday morning; such entrance to the bank being 
effected from the basement, which was occupied by a 
tenant of the bank, and who was supposed to have 
been the guilty party, the case turning upon the issue 
of negligence in having such a tenant. 

An exhaustive case, and a very interesting one as to 
the degree of care requisite in various bailments, is 
that of the Steamboat New World v. King, 16 U. 8. 
472. 

In general, it has latterly been held that, in gratuit- 
ous bailments, it is not enough that the defendant 
took the same care of the bailor’s property as he did 
of his own; but he is required also to go further and 
show that he took proper care, and asa prudent and 
reasonable man would of such property. In the case 
of Doorman v. Jenkins, where a bailee left valuables 
of his own, and those of the plaintiff, in an unsafe 
place and they were stolen, it was explicitly held that 
the fact of the defendant having lost his own property 
in that way was wholly immaterial. Also see 2 Add. 


& Ell. 256; Tracy v. Wood, 3 Mason, 132. 





Mr. Justice Nelson, in delivering the opinion of the 
court, Chicopee Bank v. Philadelphia Bank, 8 Wall. 
(U. 8.) 641, went so far as to say that the loss of the 
bills by the bank carried with it the presumption of 
negligence and want of care; and if it was capable of 
explanation, so as to rebut this presumption, the facts 
and circumstances were peculiarly in the possession of 
its officers, and the defendant was bound to furnish 
it. And he remarked: ‘ When a peculiar obligation is 
cast upon a person to take care of goods intrusted to 
his charge, if they are lost or damaged while in his 
custody, the presumption is, that the loss or damage 
was occasioned by his negligence or want of care of 
himself or his servants.’’ 

As in contrast to some of the cases cited, see Foster 
v. Essex Bank, 17 Mass. Ordinary care is requisite 
where the bailment is beneficial to the bailor and 
bailee. 2 Kent’s Com. 587. Where life is involved and 
endangered, the degree of care required is, of course, 
much greater. Clark v. Eighth Avenue Railroad, 32 
Barb. 657; Cayzer v. Taylor, 10 Gray (Mass.), 274. 

Upon the question of liability of banks, it is now 
clearly held, that if they be acquainted with facts and 
circumstances calculated to put a prudent man upon 
his guard, a degree of care commensurate with the 
evil to be avoided is required, and a want of that care 
makes them entirely liable if a loss occur. 

It is well that a higher degree of care is demanded 
by the later decisions than formerly, on the part of 
those who hold themselves out to the world as deposi- 
taries or bailees for him; and such care and diligence 
should be equivalent to the character of the thing 
bailed and the extent of the injury likely to happen 
in the event of loss. 

Under the later decisions, it is left to the province 
of the jury to determine whether or not the bailee 
exercised that degree of care or diligence requisite or 
commensurate, according to the circumstances of the 
case, and which a reasonable and prudent man would 
have done under a like state of facts. 

JOHN F. BAKER. 
—_—— +o —— 


DOGS IN COURT. 


The dog has often been called the friend of man, but 
he might more justly be termed the friend of the law- 
yers. There has really been an extraordinary amount 
of litigation about the dog. Some few years ago the 
head-note to the report of a dog-biting case in a legal 
contemporary formed the subject of mirth throughout 
the Temple and Westminster Hall. We will not trou- 
ble our readers with a rechauffe of Smith v. The Great 
Eastern Railway Company, because we do not wish to 
enter upon an inquiry as to the gender of the plaintiff, 
the dog, or the cat in that case, or who it was that was 
waiting for the train, or whether the porter kicked the 
plaintiff, the dog, or the cat out of the signal box. Be- 
fore and since our contemporary thus immortalized 
himself, the judges in Westminster Hall have been 
worried and bothered as to the scienter in actions 
brought to recover damages for canine assaults. In 
Stokes v. The Cardiff Steam Navigation Company, 33 
Law J. Rep. (N. 8.) 2 Q. B. 310, the dog had previously 
bitten a person in the presence of some of the servants 
of the company; but, as none of those persons had the 
control or care of the dog or of the premises in which 
the dog was, or of the defendants’ premises, the court 
held that there was no evidence that the defendants 
knew of the character and disposition of the dog. In 
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Gladman v. Johnstone, 36 Law J. Rep. (N.S.) C. P. 150, 
it was proved that the wife of the defendant occasion- 
ally assisted in her husband’s business; that the busi- 
ness was carried on upon the premises where the dog 
was kept; and that a formal complaint as to the mis- 
chievous character of the dog had been made to the 
defendant’s wife, for the purpose of being communi- 
cated by her to the husband. The court held that 
there was evidence in this case to go to the jury of the 
defendant’s knowledge of the character of his dog. 
In Baldwin v. Caselia, 41 Law J. Rep. (N. 8.) Exch. 
167, the guilty dog was kept at the stables of the 
defendant under the care and control of the defend- 
ant’s coachman; the defendant supposed the dog to 
be harmless, but the coachman knew that the dog 
was of a mischievous nature. The court held that 
knowledge on the part of sucha servant was enough 
to fix his master’s liability. Last week in the case of 
Appleby v. Percy, in the Court of Common Pleas, the 
defendant was a licensed victualler, and kept the dog 
which bit the plaintiff on the premises where the de- 
fendant carried on business. On two former occasions 
the dog had flown at customers, who had complained 
of its conduct to the waiters at the bar of the public- 
house. The question for the court was whether these 
complaints were sufficient to prove the defendant’s 
knowledge of the character of the dog. At nisi prius, 
Mr. Justice Honyman had directed a nonsuit, and this 
ruling was upheld by Mr. Justice Brett. On the other 
hand, Lord Coleridge and Mr. Justice Keating thought 
that there was evidence of the scienter to go to the 
jury. Thus we find that, after repeated discussions in 
courts of law, eminent judges are at variance upon 
what seems to be a very simple point, and so we are 
induced to suppose that this difference of judicial 


opinion is rather the result of external causes than 


of the intrinsic difficulty of the matter itself. The 
fact is, that the injustice of a law which refuses 
to a plaintiff a remedy for a wrong unless he can 
show that somebody else has previously been the 
victim of a similar wrong, insensibly inclines the 
minds of judges to relax the rule. Surely the time 
has arrived when the legislature should be asked to 
class human beings with cattle and sheep, and to pro- 
tect ‘‘person’’ to the same extent as it does ‘‘prop- 
erty.”” By 28 and 29 Vict., chap. 60, the owner of every 
dog is liable in damages for injury done to any cattle 
(including horses, Wright v, Pearson, 38 L. J. Rep. 
LN. S.J], Q. B. 312) or sheep by his dog, and it is not 
necessary for the party seeking such damages to prove 
a previous mischievous propensity in such dog, or the 
owner’s knowledge of such previous propensity. No 
one has ever attempted to show that this act has been 
burdensome or unfair to owners of dogs; and, if we 
may judge from the rarity of actions under this statute, 
the effect of it has been to induce owners of dogs of 
doubtful character to put an end to the possibility of 
the dogs doing harm. If the act were extended in the 
way we have suggested, all dogs of a spiteful, snapping 
or biting disposition would either be kept under the 
control of collar and chain, or be deemed to be no 
longer worth the animal tax. The indignant words of 
the Lord Chief Justice, uttered on Monday last in the 
case of Hockaday v. Wheeler — ‘* What business had a 
man to keep a savage brute like this? he might as well 
keep a lion! ’*— would then acquire real potency. As 
it is, people seem to be utterly indifferent as to the 
safety of their neighbors; and whenever a plaintiff 
seeks damages for the bite of a dog, the defendant 





strains every nerve to prove that, while the whole 
neighborhood knew the dog to be an awkward cus- 
tomer, the defendant supposed the dog to be as harm- 
less asalamb. Meanwhile, lawyers are frightened by 
mad dogs in Fleet street, while in Westminster Hall 
almost as much confusion is created by eminent judges 
differing on the simplest and most threadbare question 
known to the law.—Law Journal. 
—--— +> eo —_— 
COURT OF APPEALS ABSTRACT. 
BONDING TOWNS 

This is an appeal from a judgment of the General 
Term, affirming a judgment of the county judge of 
Steuben county, brought up by a writ of certiorari to 
review the action of said county judge in proceedings 
te bond the town of Greenwood, in said county, in aid 
of the R. H.& P. C. R. R. Co., under chap. 907, Laws of 
1869, as amended by chap. 925, Laws of 1871. Itdid not 
appear in the petition that the company named was a 
corporation organized and existing in this state, as re- 
quired by said act. The county judge directed the 
bonding of the town in accordance with the prayer of 
the petition. Held, error; that it must appear in the 
petition that the railroad company is a railroad com- 
pany in this State, and if this does not appear the pe- 
tition is fatally defective; that naming the cor- 
poration, without designating whether it is a 
a foreign or domestic one, is not a compliance with the 
provision of the statute, that the power with which a 
county judge is invested, under the provision of the 
statute under which the proceedings were instituted, is 
a special, limited, statutory one, which can only be ex- 
ercised under the limitations and circumstances pre- 
scribed in the statute. That his jurisdiction is based 
upon a proper petition, and if any fact required to be 
stated is omitted, all subsequent proceedings are void. 
The existence of the fact, or the bringing thereof to 
the knowledge of the officer in some other way, or at 
some other stage of the proceedings, or that the state- 
ment seems unnecessary, does not aid the proceedings. 
It is material because the statute requires it, and it 
must be presented in the form and at the time required 
to give the officer jurisdiction. People ex rel. Rogers v. 
Spencer, County Judge. Opinion by Andrews, J. 

COURT-MARTIAL. 

Right of accused to appear by counsel — constitution- 
al law.— The relator was a commissioned officer of the 
military forces of this State. He was brought before 
a brigade court-martial on February 10, 1870, and then 
and there tried upon a military charge and specifica- 
tions, and was found guilty and sentenced to be cash- 
iered. Previous to pleading to the charge and specifi- 
cations, and immediately after pleading thereto, he 
demanded that he be permitted to defend with his 
counsel, then and there present, the same as in civil 
actions. Thecourt ruled that the counsel could only be 
permitted to act in the capacity authorized by section 
189 of the General Regulations (Laws 1870,chap. 80, § 252). 
His counsel remained during the trial, but was not 
allowed to examine or cross-examine the witness or to 
address the court. The proceedings were approved by 
the General Term, and were returned to the Adjutant- 
General’s office. Held, ,that within the meaning of sec- 
tion 6, art. 1 of the State constitution,a court-martial isa 
court, and the relator could demand, as a constitutional 
right under said section, that he be allowed.to defend 
with counsel. Also held, that paragraph 189 of the 
General Regulations for the military forces of this 
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State is void, being in conflict with said constitutional 
provision. People ex rel. Gardner v. Van Allen et al. 
Opinion by Church, Ch. J. 


INSURANCE COMPANY. 


Assessment on premium note.—This action was 
brought by the receiver of the Columbian Insurance 
Company to recover an assessment upon a premium 
note given by defendant to said company October 27, 
1852. Defendant surrendered his policy, and paid an 
assessment upon said note under an agreement that 
upon his paying said assessment and surrendering his 
policy, the same should be in full of the note which 
was to be delivered. At this time a petition had been 
filed for the dissolution of the company, under the 
statute for the voluntary dissolution of corporations 
(2 R. 8. 469, § 71), which declares void all transfers, etc., 
of the choses in action, or other assets of a corporation 
seeking to avail itself of that statute, made after the 
filing of the petition for the dissolution thereof, in 
payment of or as security for a debt, “ or for any other 
consideration.” No notice of the appointment of a 
receiver had been published. Held, that the word 
“transfer” in the provision of said statute means a 
passing over to another of an existing right to the 
thing transferred, which right shall survive the trans- 
fer; it does not include, and the inhibition of the 
statute does not apply to the extinguishment or satis- 
faction of a chose in action, either by payment in full 
or by part payment, which is taken in full satisfaction. 

That defendant’s payment and surrender was not 
invalidated by said statute, and the note was extin- 
guished, and plaintiff could not maintain an action 
thereon. 

It seems it was not the object of said statute to debar 
a corporation from collecting debts due it, but it was 
intended to prohibit transactions designed to favor 
one or more creditors, or to give them a preference 
overothers. Sands, Receiver, etc., v. Hill. Opinion by 
Folger, J. 

PROMISSORY NOTE. 


Diversion of: accommodation: indorser.— This was 
an action upon a promissory note, dated March 25, 
1871, made by the firm of J. & G., and indorsed by de- 
fendant for their accommodation, for the purpose of 
taking up a prior note indorsed by him; and it was 
expressly agreed that said note should not be negoti- 
ated or used for any purpose except to take up and 
cancel such prior note. Instead of being so used, it 
was delivered by the makers to one H. as collateral 
security for a loan of money previously made by him 
to the makers. Afterward, and before maturity of 
the note, H. had it discounted for his benefit at plain- 
tiff's bank and received the proceeds. H. was a direc- 
tor in said bank; but neither he nor the bank had 
actual notice of the agreement under which defendant 
indorsed the note. Held, that defendant cannot avail 
himself of the defense of the misappropriation of the 
note, plaintiff having received it from the original 
transferee in the usual course of business, for value, 
before maturity, without notice of such defense. The 
latter is within the protection accorded by the law 
merchant to all bona fide holders for value. 

The fact that H. took the note for a precedent debt 
does not affect plaintiff's title. The note was negoti- 


able in the hands of H., and his title was perfect, save 
as against the indorser and as resulting from the diver- 
sion, and that was cured by a transfer to a bona fide 





purchaser. Merchants’ National Bank of Syracuse v. 

Comstock. Opinion by Allen, J. 

SALE ON MORTGAGE FORECLOSURE— SPECIFIC PER- 
FORMANCE — DOWER. 

This was an action to foreclose a mortgage in which 
the wife of the mortgagor did not join. There were no 
averments in the complaint relating to her. The usual 
decree of foreclosure was entered May 10, 1872. On 
June 6, 1872, a foreclosure sale was made, and at the re- 
quest of T., the purchaser, for delay the time of the 
completion of the contract of sale was stated to be 
June 10th; the time was not deemed essential and per- 
emptory, but was fixed, at the suggestion of the sher- 
iff, that the contract might be definite. T. subsequently 
asked to be relieved, on the ground that his bid was too 
large; this was refused, and he was frequently re- 
quested to complete the contract. On June 25th, a 
deed was formally tendered by the sheriff, and a de- 
mand made for a specific performance which T. re- 
fused, and thereupon, on July 5th, proceedings to com- 
pel specific performance were commenced. T. opposed 
on the ground that the wife of the mortgagor had an 
inchoate right of dower to which the title made by the 
sheriff ’s deed was subject. The matter was referred 
to a referee, to take and report the testimony with his 
opinion. Dec. 19th, while the proceedings were pend- 
ing before him, plaintiff procured quit-claim deeds of 
the premises from the wife of the mortgagor to M., and 
from M. and wife to T., which the sheriff tendered 
with his own deed. The General Term held, that the 
quit-claim deed from the wife of the mortgagor to M. 
was ineffectual to convey her inchoate right of dower, 
as it was to a stranger, but affirmed an order directing 
specific performance upon condition that plaintiff pro- 
cure, in thirty days, a deed direct from the wife to T. 
Held, no error; that such a deed would perfect the 
title, and that the delay did not prevent a decree of 
specific performance, as it was sufficiently excused, and 
as it did not appear that a change of circumstances to 
the detriment of T. had occurred. But, held, that T. 
was not obliged to pay interest upon the purchase- 
money until a perfect title was obtained, as provided 
for by the order of the General Term, and that, there- 
fore, so much of that order as directed payment of in- 
terest from the sale up to that time was error. 

Also held, that making the wife of the mortgagor a 
party defendant did not affect her inchoate right of 
dower in the premises, nor did the general clause in 
the judgment, foreclosing defendants of all rights in 
the premises. Even if the complaint had alleged that 
she had an inchoate right of dower in the mortgage 
premises, a judgment passing upon her rights would be 
erroneous. A foreclosure action is not the proper 
mode to litigate rights claimed in priority or in hostil- 
ity to the mortgage. 

Also held, that while the tendency of courts of equi- 
table jurisdiction is to hold in actions for specific per- 
formance, that time is material, and in many cases of 
the essence of acontract, it is not necessarily so, and 
mere lapse of time will not always lead to a denial of 
relief. Where the delay of one party is unreasonable 
or unexcused, or where although not in itself unreason- 
able, if it has made way for an intermediate and mate_ 
rial change of circumstances detrimental to the inter- 
ests of the other party, if obliged to perform, the latter 
will be relieved from the contract. Such a change, 
however, will not be presumed from the mere fact of 
delay, but must be made to appear. Merchants’ Bank 
v. Thompson et al. Opinion by Folger, J. 
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GENERAL TERM ABSTRACT. 


NEW YORK COMMON PLEAS, 


COUNTER-CLAIM. 


1. Counter-claim in an action for an accounting be- 
tween parties.— The action is brought for the dissolu- 
tion of a copartnership between the plaintiffs and 
defendants, the relief asked being that the part- 
nership be dissolved, a receiver appointed, an account- 
ing ordered, and asale of the property made and the 
plaintiffs be paid such an amount as may be found to 
be due to him upon the accounting. Defendants set 
up as a counter-claim, damages sustained by them by 
reason that they were induced to enter into the con- 
tract of copartnership by reason of false and fraudulent 
representations made to them by plaintiffs as to the 
previous receipts and profits of the business, which 
was the keeping of the St. Cloud Hotel in the city of 
New York; whereby they entered into an agreement 
to pay the outgoing partuer, one Holley, $31,000 for 
his share in the business, and the plaintiff $29,000 for 
his share, unless defendants should, within two 
months, prefer to take plaintiff in as a partner, in 
which event plaintiff was to receive 10 per cent of the 
profits in lieu of the $29,000. Defendants paid Holley 
$31,000 in pursuance of the agreement. Defendants, 
finding that the representations were untrue, elected 
to take plaintiff in and plaintiff became a partner. De- 
fendants ask that the complaint be dismissed and that 
they have judgment for their counter-claim, or, if an 
accounting be ordered, that its amount be allowed to 
them asa credit. Held, the counter-claim set up is a 
claim for damages existing in favor of defendants 
jointly and not severally. It cannot be set off against 
a several liability of defendants, as is their liability in 
the accounting for their respective shares Only, and 
it is not within the provisions of section 50, of Code. 
Moore v. Rand and ano. Opinion by J. F. Daly, J.; 
Larremore, J., concurs in result.; Daly, C. J., dis- 
sents. 

2. 1b. Thealleged representations inured to Holley’s 
benefit and enhanced the value of his interest and he 
is liable for the fraud, for it nowhere appears that he 
repudiated the transaction. 25 N. Y. 595; 24 Barb. 549; 
2 Sandf. 421. It would be unjust to allow the counter- 
claim, where he is not a party to the action and throw 
upon plaintiff the whole liability. The contract was 
in the name of ‘‘ Moore and Holley,” and any action 
seeking its avoidance or the recovery of damages for 
fraud in inception must be brought against the part- 
ners, who are jointly liable therefor. Ib. Concurring 
opinion by Larremore, J. 

3. Ib. dissenting opinion.— The defendants should not 
be turned over to another action in respect to the 
matter of their counter-claim. They seek no recovery 
against Holley, but against the maker of the repre- 
sentations alone. Though the cause of action sounds 
in tort, it is connected with the subject of plaintiffs’ 
action, and is not an independent tort, such as cannot 
be set up by way of counter-claim. If plaintiffs’prove 
their counter-claim and it should exceed plaintiffs’ in- 
terest and the value of the assets, it may be unneces- 
sary to order the sale of the property, to ascertain 
pliantiffs’ proportionate interest. The counter-claim 
should be tried by a jury. Ib. Opinion by Daly, 
C. J. 


MANDAMUS. See New York city. 





MECHANICS’ LIEN. 


In order to charge a party under a lien for work done 
and materials furnished upon a leasehold estate, it 
must be affirmatively shown that the liens were ac- 
quired in pursuance of some contract made or ratified 
by the party as the owner of the said foreclosure, or 
by his duly authorized agent. De Roude et al. v. 
Olmsted et ul. Opinion by Larremore, J. 


NEW YORK CITY. 


1. Return by auditor to mandamus.— Appeal from 
order allowing a peremptory mandamus. In answer 
to the writ of alternative mandamus, directed to the 
respondent, the affidavit of the auditor is presented ; 
that the work, labor or services set forth in the rela- 
tor’s affidavit were “ not, justly and reasonably, worth 
any more than one-half of the sum claimed and de- 
manded therefor by the relator.’’ Held, that if the 
answer was predicated upona supposed right of the 
auditor, equally with the board of supervisors, to pass 
upon the value of the services, it falls within the prin- 
ciple of People ex rel. Brown v. Green, infra. The re- 
turn merely expresses the opinion of the auditor, and 
sets out no facts from which a judicial conclusion can 
be predicated, that there was no error, mistake or 
corruption in the allowance of the claim, and, without 
such facts, there was nothing to justify the auditor in 
refusing to audit and allow the voucher in question. 
Order affirmed. People ex rel. Outwater v. Green, 
Comptroller, etc. Opinion by Daly, C. J. 

2. Duties of board of supervisors and powers of audi- 
tor.— This is an appeal from an order allowing a writ 
of peremptory mandamus. The return of the respon- 
dent presented the affidavit of the auditor, to the 
effect that he did not allow the voucher, for the reason 
that it contained certain items; to wit, an item of 
$350 for the wrapping and delivery of printed blanks, 
which wrapping and delivery was included in the con- 
tract for printing; and in three other items, the sums 
of $33, $7.75 and $22.68, in excess of the real value of 
articles named in the items respectively. Held, the 
duty imposed upon the auditor, of examining and 
allowing a voucher, does not justify his refusing to 
allow it, because, in his opinion, certain goods fur- 
nished the county or services rendered are charged in 
the account and allowed by the board of supervisors 
for more than the goods or services were worth, unless 
the overcharge is so gross as to warrant the presump- 
tion of corruption, or that it must have been allowed 
by the supervisors through error or mistake, and this 
cannot be predicated of those items, the excess of 
value in each being relatively small, and there is noth- 
ing in the affidavit alleging corruption. As the pay- 
ment can only be made by authority of the board of 
supervisors, it is for them to say whether the price 
charged for the goods, or the value claimed for the 
services, should be allowed or not, and where they 
have fairly, incorruptly and deliberately done so, the 
price or the value must be regarded as settled. The 
charge for wrapping being included in the contract, 
however, it was clearly a mistake for the supervisor to 
allow it. The mandamus should be modified by de- 
ducting this item. People ex rel. Martin B. Brown v. 
Green, Comptroller, etc. Opinion by Daly, C. J.; 
Loew, J., concurs. 

3. Ib. The power of the auditor and comptroller in 
the case of vouchers presented to the finance depart- 
ment for aclaim already audited by the board of super- 
‘visors extends no further than an inquiry as to wheth- 
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er the claim was a valid county charge, whether the 
amount audited was in excess of the proofs before the 
board, and whether the audit was without the account 
or items of charge required by the statute. Where the 
board allows asum to the claimant, justified by the 
proofs before them, and this action has not been fraud- 
ulently procured, their audit is final and conclusive. 
People ex rel. Brown v. Green, 2 N. Y. Sup. Ct. Reps. 18; 
People ex rel. Kelly v. Haws, 12 Abb. Pr. 200, cited ; Peo- 
ple v. Flagg, 15 How. Pr. 553, disaffirmed. Ib. Opinion 
by J. F. Daly, J., who concurs in the result. 
PARTNERSHIP. See Counter-claim. 
SHERIFFS. 

1. Sheriff’s fees: cases distinguished and criticised.— 
In the case at bar, execution was issued out of this 
court, to the sheriff, against the property of the de- 
fendant, upon a judgment of the Marine Court, after 
transcript filed, under section 64 of Code. The 
execution was for $983.91, with interest from July 9, 
1872, and on the next day the sheriff levied upon suffi- 
cient property, consisting of certain straw goods and 
office furniture to satisfy the execution, which proper- 
ty was at once advertised for sale. The sale was not 
commenced until July 16th, when as it was being pro- 
ceeded with, it was stopped by an injunction, and 
whatever deposits had been made by the purchasers 
were refunded them. Under this condition of the 
case the sheriff presented the following bill of his fees 
and charges for taxation: 








1. Poundage on an execution of $983.91........ $2598 
2. Levy and return..... atetessodeeséees os eceese 2 69 
3. Expenses keeping and watching property, 
where levied on...........+0.0. bendesesdenes 150 00 
4. Labor boxing property, etc................065 20 00 
5. Amount paid for cartage............ RN Ae 110 50. 
6. Storage and insurance...............eeeeeeee 45 00 
7. For services preparing goods for sale, and cat- 
alogue on sale, and refunding deposits on 
service of injunction.........-.eseseeeeeee-» 6500 
Mstensemesanseeesscossssesnocccescée GUID 
The judge below taxed the bill as follows: 
Poundage on amount and interest, $997.21, on 
$250 at 244 per cent..... edececoncccocecsescces «6S ED 
On $747.21, at 14¢ per cent..............-- caacey 9 35 
Advertising sale of goods..........0.-eceeeeecee 200 
Fee after advertising, and before sale.......... 100 
Receiving and entering execution....... hanetae 50 
Travel, one mile........... aiesageneeonnceconce . 06 
Return....... bas eendocoe cdecacesesnesoceesoce e< 13 
Pet vccccscrcvcecesovedscccesccesseses GUAM 


and disallowed the other charges. From which taxa- 
tion the sheriff makes this appeal. Held, the order 
should vt affirmed. Gallagher v. Eagan, 2 Sandf. Sup. 
Ct. 744; Bright v. The Supervisors, 18 Johns. 243; and 
People ex rel. Hilton v. The Supervisors, 12 Wend. 257, 
distinguished; Smith v. Birdsall, 9 Johns. 328, is not to 
be followed as an authority for the charges here in 
question. Hatch v. Munn, 15 Wend. 44; Downing v. 
Marshall, 37 N. Y. 380, cited. In the poundage on the 
execution the sheriff is entitled to no more than upon 
executions issued upon judgments of the courts. Code, 
§ 68. The sheriff's fees are fixed expressly by 
statute at the sum taxed, and there is no authority for 
allowing him more for extra services and expenses, 
Crofut y. Brandt. Opinion by J. F. Daly, J. 





2. Concurring opinion.— The expenses incurred by 
the sheriff in taking charge of the property levied upon, 
or in guarding it, or in arranging it for sale, cannot be 
deducted by him from the amount collected upon the 
execution, or recovered by him in anyform. The gen- 
eral allowance, called poundage, embraces them all. 
Buckle v. Dewes, 5 D. & R. T. 495; Slater v. Hawes, 7 M. 
& W. 413, cited. Ib. Opinion by Loew, J. 


SUPERVISORS. See New York City. 





JURISDICTION IN EQUITY TO ENFORCE PAY- 
MENT OF CORPORATE BONDS. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1873. 


HEINE ET AL., APPELLANTS, V. THE BOARD OF LEVEE 
COMMISSIONERS FOR THE LEVEE DISTRICTS, PAR- 
ISHES OF MADISON AND CARROLL, ET AL. 


1. There can be no jurisdiction in oanly to enforce the 
pormess of corporation bonds until the remedy at law 

as been exhausted. 

2. Where the law has provided that a tax shall be levied to 

y such bonds, a mandamus after judgment to compel 
the levy of the tax, in the nature of an execution, or 
rocess to enforce the judgment, is the only remedy. 

3. The fact that this remedy has n shown to be unavail- 
ing does not confer upon a court of equity the power to 
levy and collect taxes to pay the debt. 

4. The power to levy and collect taxes is a legislative func- 
tion in this country and does not belong to a court of 
equity, and can only be enforced by a court of law, 
a the officers authorized by the legisiature to 
levy the tax, if a writ of mandamus is appropriate to 
that purpose. 

5. Taxes are not liens unless declared vale Nag nap 
under whose authority they are assesséd. Still less can 
a lien be created by the mere duty to assess taxes, which 
has not been performed. 

Appeal from the Circuit Court of the United States 
for the District of Louisiana. 

Mr. Justice Mrntuer delivered the opinion of the 
court. 

This is a suit in chancery, brought by certain holders 
of bonds issued by what is called the Board of Levee 
Commissioners of the levee district, for the parishes of 
Carroll and Madison of the State of Louisiana. The 
board thus described was made a quasi corporation by 
the legislature of Louisiana, with authority to issue 
the bonds and provide for the payment of interest and 
principal by taxes, levied upon the real and personal 
property within the district. The bill alleges a failure 
to levy these taxes and to pay the interest on any part 
of said bonds, that the persons duly appointed levee 
commissioners have pretended to resign their office for 
the purpose of evading this duty, and that they have 
applied to the judge of the district court, who was by 
statute authorized to levy a tax on the alluvial lands 
to pay the bonds if the levee commisioners failed to do 
so. The prayer for relief is, that the levee commission- 
ers be required to assess and collect the tax necessary 
to pay the bonds and interest, and if, after reasonable 
time, they fail to do so, that the district judge be 
ordered to do the same; and for such other and further 
relief as the nature of the case requires. 

No judgment at law has been recovered on the bonds 
or any of them, nor any attempt to collect the money 
due, by suit in the common-law court. 

A demurrer to this bill was sustained in the circuit 
court, and the plaintiffs appeal from the decree of dis- 
missal rendered on that demurrer. 

The question thus presented is not a new one in this 
court. It has been decided in numerous cases, founded 
on the refusal to pay corporation bonds, that the appro- 
priate proceeding was to sue at law, and by a judgment 
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of the court establish the validity of the claim and the 
amount due, and by the return of an ordinary execu- 
tion ascertain that no property of the corporation 
could be found liable to such execution, and sufficient 
to satisfy the judgment. Then, if the corporation had 
authority to levy and collect taxes for the payment of 
that debt, a mandamus would issue to compel them to 
raise by taxation the amount necessary to satisfy the 
debt. Von Hoffman v. Quincy, 4 Wall. 535; Supervis- 
ors v. United States, id. 435; Riggs v. Johnson County, 
6 id. 166; Galena v. Amy, 5 id. 705, and many other 
cases in this court, and especially the case of Walkley 
v. Muscatine, 6 id. 481. 

Unless, then, there is some difficulty or obstruction 
in the way of this common-law remedy, chancery can 
have no jurisdiction. 

It is said that, by reason of the resignation of the 
levee commissioners, no suit can be sustained against 
them, so as to procure a judgment on which the man- 
damus may ultimately issue. 

But the present suit is brought against these very 
men in their official character, and no difference can 
be seen in their capacity to be sued in a court of law 
and a court of equity. The same service of process is 
required in each. The same officers serve the process, 
and the jurisdiction of the court over the person is 
governed by precisely the same principles in each case. 
The court of chancery possesses no extraordinary 
powers to compel persons to submit to its jurisdiction 
and litigate before it, not possessed by a common-law 
court, when the latter is competent to give relief. 

This proposition was directly in issue and distinctly 
settled in the case of Rees v. Watertown, at the present 
term. In that case the plaintiff had obtained judgment, 
issued execution, which was returned nulla bona, and 
had then procured a writ of mandamus, ordering the 
aldermen of the city to levy the tax. The aldermen 
resigned before the writ could be served, with intent 
to evade its effect. After other aldermen were elected, 
anew writ was served on them, and they in turn re- 
signed, after an order to show cause why they should 
not be punished for a contempt in failing to obey the 
writ of mandamus. Notwithstanding all this, we held 
that chancery had no jurisdiction, by a direct pro- 
ceeding, to levy the tax or to seize the property of the 
citizens and sell it for the satisfaction of the judg- 
ment. 

That case was much stronger than the one before us, 
and is unquestionably decisive of this. It is very clearly 
shown that the total failure of ordinary remedies does 
not confer upon the court of chancery an unlimited 
power to give relief. Such relief as is consistent with 
the general law of the land, and authorized by the 
principles and practices of the courts of equity, will, 
under such circumstances, be administered. But the 
hardship of the case, and the failure of the mode of 
procedure established by law, is not sufficient to justify 
a court of equity to depart from all precedent and 
assume an unregulated power of administering abstract 
justice at the expense of well-settled principles. 

It is attempted in argument to support this exercise 
of authority, by reference to some of the acknowledged 
grounds of equity jurisdiction. One of these is the 
doctrine of specific performance of contracts. But 
while equity has, in some cases, enforced in this man- 
ner a contract to deliver specific stocks, there is no 
such case here. The plaintiffs have their bonds or 
stocks. It is the money due on them which they want 


now. And in this respect the case is one of compen- 





sation in damages for a failure to pay the money due 
on the bond. All that plaintiffs can get is this money 
and interest, and that is precisely what a court of law 
would give them. The almost universal rule on the 
subject of specific performance, as regards contracts 
other than those for real estate is, that where adequate 
compensation can be made by the damages recover- 
able at law, equity will not interfere. 

It is said in argument that plaintiffs have a lien up- 
on the taxable property of the district for the payment 
of these bonds, and that equity always enforces liens 
where no other mode of enforcing them exists. 
Whether this be the true doctrine of a court of equity 
to the full extent here claimed we need not decide. 
Nor need we decide whether taxes once lawfully ley- 
ied are, until paid, a lien on the property against which 
they are.assessed, though it is laid down in the very 
careful work of Judge Dillon, that taxes are not liens 
upon the property against which they are assessed, un- 
less made so by the charter, or unless the corporation is 
authorized by the legislature to declare them to be liens. 
2 Dillon on Corporations, 659. But here no taxes have 
been assessed except those which have been released 
by the bondholders accepting new bonds for the inter- 
est of the year so assessed. And it is too clear for 
argument that taxes not assessed are no liens, and that 
the obligation to assess taxes is not a lien on the prop- 
erty on which they ought to be assessed. This was one 
of the points urged and overruled in the case of Rees 
v. Watertown. 

The court is asked if it should fail to find any prin- 
ciple peculiar to courts of equity on which the bill can 
be sustained, to treat it as petition for the writ of man- 
damus. 

This would ignore the well-established principle of 
the Federal courts, that the line between the equitable 
and common-law jurisdiction must be maintained, and 
that a suit must be of the one character or the other, 
and be prosecuted by pleadings and processes belong- 
ing to each class of jurisdiction. 

Mandamus is essentially and exclusively a common- 
law remedy, and is unknown to the equity practice. 
But, if this were otherwise, it is the well-settled doc- 
trine of this court that the Circuit Courts cannot use 
the writ of mandamus as an original and independent 
remedy, but are limited to its use as a process in the 
enforcement of rights when jurisdiction has been al- 
ready acquired for other purposes. In fact, in the class 
of cases in which it is here sought, it is a writ in exe- 
cution of the judgment of the court already rendered, 
and can only be used because it is an appropriate pro- 
cess for that purpose. 7 Cranch, 504; 6 Wheat. 601; 
12 Pet. 526; 6 Wall. 197; 9 id. 311; 13 id. 244. 

The Circuit Court cannot, therefore, issue the writ if 
the bill could be treated merely as a petition on the 
common-law side of the court, praying for that remedy. 

There does not appear to be any authority, founded 
on the recognized principles of a court of equity, on 
which this bill can be sustained. If sustained at all it 
must be on the very broad ground that, because the 
plaintiff finds himself unable to collect his debt by 
proceedings at law, it is the duty of a court of equity 
to devise some mode by which it can be done. It is, 
however, the experience of every day and of all men, 
that debts are created which are never paid, though 
the creditor has exhausted all the resources of the law. 
It is a misfortune which, in the imperfection of human 
nature, often admits of no redress. The holder of a 
corporation bond must,in common with other men. 
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submit to this calamity, when the law affords no 
relief. 

The power we are here asked to exercise is the very 
delicate one of taxation. This power belongs, in this 
country, to the legislative sovereignty, State or national. 
In the case before us the national sovereignty has noth- 
ing to do with it. The power must be derived from 
the legislature of the State. So far as the present case 
is concerned, the State has delegated the power to the 
levee commissioners. If that body has ceased to exist 
the remedy is in the legislature either to assess the tax 
by special statute or to vest the power in some other 
tribunal. It certainly is not vested, as in the exercise 
of an original jurisdiction, in any Federal court. It is 
unreasonable to suppose that the legislature would ever 
select a Federal court for that purpose. It is not only 
not one of the inherent powers of the court to levy 
and collect taxes, but it is an invasion by the judiciary 
of the Federal government of the legislative functions 
of the State government. It is a most extraordinary 
request, and a compliance with it would involve con- 
sequences no less out of the way of judicial pro- 
cedure, the end of which no wisdom can foresee. 

In the case of Walkely v. Muscatine, and Rees v. Wa- 
tertown, already cited, we have distinctly refused to 
enter upon this course, and we see no reason in the 
present case to depart from the well-considered judg- 
ment of the court in those cases, especially the latter. 

The decree of the Circuit Court is affirmed. 

Dissenting, Mr. Justice Clifford and Mr. Justice 


Swayne. 
Mr. Justice Bradley did not sit. 
—- +e 
WARRANTY OF CARE. 
I. 


Within the last few years the question has been dis- 
cussed in three cases, what responsibility, with respect 
to a thing let for hire or furnished for reward, is under- 
taken by the person who supplies it? In the first two 
it seemed that important progress had been made 
toward settling a point which had long been regarded 
as one of much difficulty; but the third has thrown 
us into great doubt and perplexity. 

In Redhead v. Midland Railway Co., 17 W. R. 737, L. 
R., 4 Q. B. 379, the question arose, whether a contract 
to carry included, on the part of the carrier, an implied 
warranty (as Blackburn, J., put it) of ‘‘ roadworthi- 
ness” in the vehicle, and the majority of the court 
(Mellor and Lush, JJ.,) held that it did not. The case 
arose out of a railway accident; the accident was 
caused by the breaking of a tyre through a latent de- 
fect, that is, a defect neither attributable to any negli- 
gence in the manufacturer, nor able to be detected by 
the carrier. In the court below (15 W. R. 831, L. R., 2 
Q. B. 412), Blackburn, J., had held that there was an 
absolute obligation on the carrier of passengers (the 
liability of a carrier of goods stands, as is well known, 
on its own special grounds), ‘‘to provide a vehicle rea- 
sonably fit for the journey,’’ or a “reasonably safe 
vehicle,”’ or one “ reasonably sufficient.” But, says the 
learned judge, “‘ I do not think that the duty to supply 
a seaworthy ship or a sufficient vehicle by land is equiv- 
alent to a duty to provide one perfect, and such as 
never can, without some extraordinary peril, break 
down;” and he refers to the opinion expressed by him 
in Burges v. Wickham, 11 W. R. 992, 3 B. & 8.693, that 
* seaworthiness " in a ship ‘“‘ means no more than that 
degree of fitness which it would be usual and prudent 





to require at the commencement of the adventure,” an 
opinion which he “sees no reason to change,’’ and the 
principle of which he applies to a land journey. This 
expresses such a degree of fitness as a prudent owner 
with such knowledge and experience as is usual, or as 
may be ordinarily expected, would require before send- 
ing his ship on a voyage; and this corresponds with 
what follows the definition already quoted, which is to 
the effect that the owner who “does his; utmost to fit 
the vessel” for her voyage fulfills his duty *‘ to the co- 
adventurers who risk their goods, and the crew who 
risk their lives on board the vessel.”” The question 
then is, whether no man is “‘ prudent’’ unless he pre- 
vents the existence of defects which neither his own 
skill nor the skill of others will enable him to guard 
against, or whether a man can be said to do “his ut- 
most’’ when he fails to do that which is beyond his 
power. Butif this question is an absurdity, then it is 
plain that if the warranty of seaworthiness does in- 
clude a warranty against latent and unavoidable 
defects; the above definition of it is inaccurate. If it 
does not include it, the definition is right, but then, 
being applied to the case in hand, it leads to a conclu- 
sion contrary to that stated by the learned judge. In 
fact, the definition of the words ‘reasonably fit,” 
‘*reasonably safe,’’ ‘“‘ reasonably sufficient,’’ which, in 
reading the judgment, we naturally wait for with im- 
patience, results, when it comes, in aconclusion identi- 
cal with that of the rest of the court. That view was 
that the warranty extended no farther than to the ex- 
ercise of ‘“‘ due care and diligence,’ to the avoidance 
of “that which might be avoided by the exercise of 
care, skill, and foresight;” but, strictly, the decision 
of the court was only negative, that the warranty did 
not extend to latent and unavoidable defects. This 
decision was affirmed by the Court of Exchequer 
Chamber. 

The distinction just made between what was said 
affirmatively, and the negative proposition that was 
decided upon, is not idle, because the question next 
arises, whether the carrier, or letter, warrants the ex- 
ercise of due care on his own part only, or on the part 
also of those from whom he receives the article which 
he uses or lets for reward. That a carrier was liable 
for the negligence of the manufacturer of his vehicle, 
had been held in Burns v. Cork and Bandon Railway 
Company, 13 Ir. C. L. 543, and for the negligence of 
the contractor who had built a bridge upon his line, in 
Grote v. Chester and Holyhead Railway Company, 2 Ex. 
257; but the question arose in a more general form in 
Francis v. Cockerell, 18 W. R. 668, L. R., 5 Q. B. 182, 
501. In that case the defendant was sued for injuries 
caused to the plaintiff through the insecurity of a race 
stand, erected for the defendant by an independent 
contractor, and in which the defendant, as one of a 
committee, let out standings tothe public, and, among 
others, to the plaintiff. The court below state the 
question thus: ‘‘ Whether the contract by the defend- 
ant, to be implied from the relation which existed be- 
tween him and the plaintiff, was that due care had been 
used, not only by the defendant and his servants, but 
by the persons whom he employed as independent con- 
tractors to erect the stand,’’ and this question they 
answer in the affirmative. The Exchequer Chamber 
affirmed the decision, but their grounds of decision 
were not uniform. Montague Smith, J., is the only 
judge who puts the matter clearly and unequivocally 
in the way stated in the court below. ‘I think, in 
conformity with the decision in Redhead v. Midland 


ae 





























THE ALBANY LAW JOURNAL. 


431 














Railway Company, 15 W. R. 831, L. R., 2 Q. B. 412, 17 
W. R., 737, L. R. 4Q. B. 379, that there was no war- 
ranty or insurance that the stand was absolutely safe ; 
but I think there was an implied undertaking on the 
part of the defendant, that due care had been used in 
the construction of it. It seems to me that in cases of 
this kind. which relate to things, and not to personal 
services, the undertaking or promise to use due care 
may be more correctly stated in an impersonal than a 
personal form, and the proper mode of stating it is, the 
defendant promised that due care and skill had been 
used in the construction of the building; or the ob- 
ligation may be put in the other form, that the build- 
ing was reasonably fit for the use for which it was let, 
so far as the exercise of reasonable care and skill could 
make it so.’ This is also the form in which Keat- 
ing, J., “ prefers ’’ to state the obligation; and though 
in a vascillating way he also states it as a contract 
that the stand “‘ was reasonably fit for the purpose for 
which it was held out to the public,” he evidently means 
the same by this as by the other way of stating it. 
Cleasby, B., arguing toward a different conclusion, 
reaches, by a sudden somersault, the same result. 
What people rely upon, he says, ‘‘ is the thing itself,” 
or ‘‘the security of the thing itself,” “and I think,” 
he adds, ‘“‘ that the duty on the part of those who pro- 
vide the building is co-extensive with that, and the duty 
of the defendant was to take care that the stand 
should be erected so as to be reasonably fit and proper 
for the purpose.”” The argument is, that people are en- 
titled to have what they rely on. The words would 
most naturally mean that they rely on the thing and 
not on the person; but that cannot be the meaning, be- 
cause then no action would lie at all. It must, there- 
fore, mean that they rely not on the personal qualities 
of the person letting, such as his care or diligence, but 
on having the very thing such as it appears to be; and 
the only obligation commensurate with that reliance 
would be a warranty of safety; the inference, there- 
fore, would be that the person letting was an insurer. 
But instead of this inference, we find it only concluded 
that it is his duty to take care that the thing is safe. 
That, however, falls so much short of what the judg- 
ment requires, that there must be more in the words 
than meets the eye. All we can say certainly is, first, 
that the learned judge must at least have consented to 
the narrowest proposition that would sustain the judg- 
ment —namely, that there was a warranty by the 
defendant of care on the part of those who erected the 
building ; and, secondly (since he expressly says so) that 
“the liability does not apply to latent defects.” 

It is equally impossible to know what view was en- 
tertained by Channel, B., not because of the obscurity 
of his reasoning, but because he gives no reasoning at 
all, and what he says is equally consistent with the 
view that the implied contract is a warranty of care 
or a warranty of fitness or soundness. On the other 
hand, Kelly, C. B., and Martin, B., appear, at first 
sight, to express a view differing from that of the 
Queen’s Bench, and of Montague Smith and Keating, 
JJ., in this, that it throws on the person letting, the 
liability to answer absolutely for fitness. Kelly, 
C. B., lays it down ‘“‘as a general proposition of law, 
that when a man engages with another to supply him 
with a particular article or thing, to be applied toa 
certain use and purpose, in consideration of a pecu- 
niary payment, he enters into an implied contract that 
the article or thing shall be reasonably fit for the pur- 
pose for which it is to be used and to which it is to be 





applied.”” Martin, B., puts the matter in the same 
way. He holds that there is in such cases an implied 
contract that the building is reasonably fit and proper 
for the purpose; or, if you choose to put it in another 
form, that it is the duty of a person who so holds out 
a building of this sort to have it in a fit and proper state 
for the safe reception of the persons who are admitted.”’ 
But we must see whether these statements really do 
mean any more than those first cited, and, if so, how 
much more. Now, although Kelly, C. B., lays down 
that the person letting the thing ‘* does impliedly con- 
tract that the article or thing is reasonably fit for the 
purpose to which it is to be applied,”’ yet “‘ he does not 
contract against any unseen and unknown defects 
which cannot be discovered, or which may be said to 
be undiscoverable by any ordinary or reasonable means 
of inquiry or examination.’”’ And Martin, B., emphat- 
ically denies that ‘‘the defendant was in any sense an 
insurer, and responsible for any thing beyond what a 
man would reasonably be responsible for.’’ This latter 
utterance is not very distinct, because it may pretty 
nearly be said that the whole question in the case was, 
for what might the defendant ‘‘ be reasonably respon- 
sible.’’ But it probably means no more than what was 
expressed by Kelly, C. B., in conformity with Redhead 
vy. Midland Railway Company, that the defendant 
would not be responsible for latent defects; that is, 
defects which diligence could not have discovered or 
remedied. 

Now, there is no logical, hardly any conceivable, 
middle point between warranting fitness and warrant- 
ing care. A warranty of fitness is a complete insurance 
against every defect or failure, whatever its cause; a 
warranty of care is an insurance against every defect 
or failure against which care could have guarded. If 
liability for latent defects is excluded, the contract at 
once ceases to be a complete insurance. But why is 
liability for latent defects excluded except because care 
could not have guarded against them? Therefore, to 
exclude liability for latent defects is to reduce the 
contract to a warranty of care. In the result, then, 
the judgments of Kelly, C. B., and Martin, B., come 
to the same thing as the judgment of the queen’s bench, 
and the result of the two cases must be taken to be 
that a person letting out or affording the use of a thing 
for reward, impliedly warrants that it is fit for the 
purpose for which it is let or furnished, ‘so far as the 
exercise of reasonable care and skill,’’ whether on his 
own part or on the part of those from whom he receives 
it, ‘‘can make it so;’’ but that his liability extends no 
further.—Solicitors’ Journal. 

(To be continued.) 
a n 
BOOK NOTICES. 

An Epitome of Leading Common-Law Cases, with short notes 
thereon ; chiefly intended as a Guide to “ Smith’s Leading 
Cases.” Second edition. By John Indermaur, solicitor. 
London: Stevens & Haynes, Bellyard, Temple Bar. 1874. 
This brochure of 80 pages will be found to be very 

valuable, both by students and lawyers. It contains 

an epitome of ‘‘Smith’s Leading Cases,’’ with notes 
bearing directly on the different decisions. It was 
not intended to be, and should never be resorted to, 

as a substitute for Mr. Smith’s invaluable work. A 

work which every student of the law should carefully 

read at least once, and which every lawyer ought to 
go over annually, as Webster did Plutarch’s Lives; 
but it will be found a great aid in reading the “lead- 
ing cases,’’ giving one a sort of outline map of what 
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he is to journey through. It will also serve as a memo- 
ria technica to those who have read the “leading 
eases.”’ . 


Mons of the GK courts, end the Patent Olive In Design 
Cases, to A. D. 1874, with Digest and Treatise. By William 
Edgar Simonds, counselor at law. New York: Baker, 
Voorhis & Co. 1874. Pp. 216. 

We presume this work will prove useful to those 
members of the profession who give attention to de- 
sign patent matters. It contains the reported cases 
bearing on the subject, decided by the United States 
court, to January 1, 1874; also the decisions of the 
patent office to the same date, with a digest of each 
with deductive comments by the editor. The arrange- 
ment seems to be good, while the mechanical execu- 
tion of the book is better than the average. 

———_ > 
NOTES. 

A curious case was recently before the Court of 
Appeal, at Paris. The question arose whether a chef 
de claque was a trader, so as to be liable to the bank- 
ruptcy law. It appeared that a M. Goudchon was a 
contractor for dramatic success, and was attached in 
that capacity to several theaters. It was his duty to 
form, instruct and direct a band of men, who every 
night insured vigorous applause for the actors and the 
plays. Having been adjudicated bankrupt, in his ab- 
sence, by the Tribunal of Commerce, he now applied 
to the court to annul the adjudication, on the ground 
that he was not atrader. His counsel entered into a 
learned discussion of the origin of the claque and its 
history in ancient and modern times. He contended 
that the chef could not in any proper sense be con- 
sidered a trader. His payment from the managers of 
the theaters was only in free admissions, which he sold 
at a low rate to the claquers. His gains consisted 
chiefly in gratuities from actors and actresses who de- 
sired specially rapturous applause. Under these cir- 
cumstances, it was contended he was an artist, and not 
a trader. The court, however, declined to take this 
view, and confirmed the order of the Tribunal of Com- 
merce. 

According to a Scotch newspaper, quoted by the 
Daily News, the recently appointed Scotch judge, Lord 
Young, has commenced a crusade against tautology 
and prolixity in pleadings, and has begged counsel 
practicing before him to abstain as much as possible 
from introducing them. ‘The text from which, on 
this occasion, Lord Young spoke, occurred in the course 
of ‘the adjustment of a record in a seduction case,’ 
wherein it was alleged that a person was ‘seriously 
and dangerously ill.’ The learned judge pointed out 
that if the man were ‘dangerously’ ill of course he 
was ‘seriously’ ill, and the use of the latter adverb 
was, therefore, altogether supererogatory.’’ Many 
pleaders under the Code may profit by this advice. 

Mr. William Beach Lawrence writes a strong letter 
to the Providence Journal in opposition to General 
Butler's plan for dividing the Geneva money. The 
claims for enhanced insurance, which Butler proposes 
to pay, belonged expressly to the “‘indirect claims ’”’ 
rejected by the arbitrators; ‘‘and for the first time, it 
is believed, either in municipal law or international 
discussions, has an attempt been made to deprive in- 
surers of the title vested in them by the payment of 
the losses insured against.’’ Mr. Lawrence concludes: 
“One thing I conceive to be certain beyond all ques- 





tion. If congress should either apply the $15,500,000 
received from England to the purposes of the treasury, 
or make a different distribution of the funds from 
that provided by the treaty and the award of the Ge- 
neva tribunal, a fatal blow is given to arbitration. 
No civilized power will ever make a treaty with the 
United States, dishonored as they will be by the great- 
est breach of trust recorded in history.” 
—_——_——____. 
FOREIGN NOTES. 

Lord Selborne has consented to accept the presi- 
dency of the Legal Education Association, recently 
vacated by Mr. Baron Amphlett.—— The London 
correspondent of the Liverpool Post affirms that ‘ Six 
young ladies are at this moment ‘studying for the 
bar.’ They are reading in chambers under competent 
direction, and are working through the same course as 
the students of the other sex. One of the young ladies 
was a ‘ prizeman’ in political economy under Professor 
Cairnes. Their aptitude for law studies is said to be 
astonishing.”’ —The subject of a memorial in com- 
memoration of the services of the late Lord Brougham 
has been for some time under the consideration of a 
committee of the Social Science Association and the 
Law Amendment Society. Ata meeting, over which 
Lord Chief Baron Kelly presided, it was agreed to 
adopt, as the most fitting memorial, the proposition to 
erect a statue in Westminster Abbey, or some other 
suitable place, and a sub-committee was appointed to 
make the necessary inquiries.— Law Magazine.—— 
The Solicitors’ Journal says: We believe that it is pro- 
posed that the legal year shall in future be divided 
into four sittings. The Michaelmas sitting will begin 
on the 24 November, and end on the 2ist December; 
the Hilary sitting will commence on the 11th January, 
and end on the Tuesday in Passion Week; The Easter 
sitting will commence on the Tuesday after Easter 
week, and end upon the Thursday before Whitsuntide ; 
and the Trinity sitting will commence on the Tuesday 
after Whitsuntide, and end on the 8th August. There 
will, therefore, be vacations at Christmas, Easter, and 
Whitsuntide, and the Long Vacation will continue as 


heretofore. 
—E————— 


LEGAL NEWS. 


On Tuesday the legislature of Rhode Island elected 
George H. Brown chief justice of the Supreme Court. 


The Hon. James F. Babcock, who was recently ap- 
pointed Judge of the Circuit Court in New Haven, 
died suddenly on the 18th inst. in that city, at the age 
of sixty-five. 

The Tribune states that Judge Theodore Miller, of 
the Supreme Court of this State, is a candidate for the 
democratic nomination for Judge of the Court of Ap- 
peals, to fill the vacancy caused by the death of Judge 
Peckham. It is thought that the republicans will nom- 
inate the Hon. A. 8. Johnson, who is now filling the 
office for the present year by appointment of Governor 
Dix. 

In the suits against Ex-Collector Bailey for the re- 
covery of a tax of one twenty-fourth of one per cent on 
deposits subject to check or draft, and on margin de- 
posits paid under protest, a decision has been rendered 
by Judge Woodruff, of the United States Circuit Court, 
in favor of the plaintiffs in two test cases. The result 
of the decision will be to draw several hundred thou- 
sand dollars from the treasury. 
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CRI TERS 0 60.000 6.9.06 906000004 00100 00 en0guinee 
civil rights, separate schools for colored children. 
common carriers and drovers’ ticket......... ......++ 





who is @ paSSCNGer .. 2... cecceceee eoseceess 
— to build vessel, removal of cause to fede 

WFO cccccced ¢ escvececsccccesccecccecaseees 000ceesds 
Cortelyou ¥. SOI, 00 5:04 00000085008 cocccseensseaneu 
county treasurer's as: action on . op ee 
criminal law, death from neglected wounds......... 
damages in actions for assault and battery ........... 
GOUGING nbs crt dnescsk0csessciysss evccccecses 
extension of time of Soaunegs peedpinne she coesdsesiouae 
ferryman, liability of ............-.s.eeeee osesees oxtets 
BEG THOU BOOTED 0 ccc sccccsccsccccs sccccse + cnseepebenn 
fireman, right to lay hose across ‘railroad track...... 
fixtures, mortgage of machine ae. beccnski peel sees 

light-house tortiously erected °. 406. nee 

governor, mandamus against ............  cseeeeeeeee 
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Notes of cases — continued. PAGE. PAGE. 
grantor and grantee, obstruction by grantor of ease- ee Gae Sac ndansk svcewaddentbcenoneed +. e+. 202, 223, 237, 256 j 
tit cbapGtencctesdes 6 6 is60segeniac cade uary: 
Illinois warehouse cases.... .............0-.eeeeeecee 138 Chief ortiee 9 Fhomgesn pipdtukedanaasetibsed 5 deaeitahicadal 98 } 
indorsement by ss third } DPsntibebes aticaccatdesen 7 John DM OnSh peessenueescanndaqeense. nadende 244 
MINED OD cc ccgase seccccccccesccsccses cccecces 170 Obligation « we a bailee BOE RIBS ..cccosccee 6600 tatascecsons 301 
injuries by a frightened EN  ceakehacdhssekeas 6bke Se eh SY SE ddclondecedneemnatiddwcesessanse <hseseneacnnseses 25 
ae Seneend,, Bower of poems beacebecoess = 
subrogation to rights of insured.................. 
legislative control over commercial institutions .... 138 Posies. Sede, peonceting: of Se eoon the death % = 
liability of owner of upper story to contribute for Parol evidence, in caplanation of wills “Kee "? Tg2 
labllity of signer of blank note 1722220000 200002, as | Bartles as witnesses... ..-......-..-+ - $i 
life insurance, effect of the war on................... 23 | Paschal’s eae a ee * f06 
mandamus, power of the court to grant eptant a @ Press and Bar v De Kenealy - *** 366 
a allnes, catadavnadanesdbecge nsacsenc cede ita a ia ta ates 
marriage, effect of fraud in ......:... «2.2... ceeeeeee 389 . 
master and servant, duty of ‘csanter to disclose in- ACs ass cisdencnsssbownescedsd sade 85 
ike once hckyethesnasctssecanasqneese 74 | Railway platform difficulty ...............000 eeeee sees 139 
when relation terminates ................. ....... 7 IIIT ati dncndadcessesde eocccecseccocessececess 149 
municips 1 corporation aot liable for negligence of el ey Fes SYStOM 2.2.0... sees eeeeceeeeees = 
ida eddeniceeheseen ose sde<iees oan 2 eligious restraint of trade ...............see-eeeeseeecee 2 
national banks v. the usury laws .................. 74, 153 | Remarkable trials ..................ceeeccecenee seveeeeeeee 34 y 
negligence, by infants .. ............0..0eecee. eeeeees 170 | Re-marriage in cases of absence .............. 6. sseees 25 
int. axe ittn dale 640 abosounceagecte 222 | Remote consequences, responsibility PPicnececcstadeansi 7 
a — enle of individual interests on execu- fae we agen ay 5g oe ery iid Suhicnaesnnndinke tae woken ‘ 1 
DRenRNeRUAES CeCbereSeeccesceecececsose Soecesasese 24 CVISION OF UME SEATULES ... 21... 66. cee nee nee cece eeeeenes 
photographs in evidence ............. 0 .. sseseseee eens 75 | Rights and liabilities of foreign principals............ .. 15 \ 
privileged communications in actions for divorce... 74 | Rip Van Winkle as a reporter...........-..... c00 ceeeeee 365 { 
ae — no J note, agreement to extend time . 368 
extension of time of payment..:.. .............. i Siamese twins, a legal puzzle ............0 .......- eee es 99 t 
railroad company, hose across track..... ....... ee Oe | aS 167, 265 
liability for injury to children . ......... ... see Statute of frauds, auctioneer . ...............ccesceeeeees 278 
railroad, right of passenger to = OVOP... ++. seen ees. iss isc dennanhaccdiemsnnes: ois webeenadenen 8 
removal of cause to federal courty................. 23, 2 cs cancais gcdenene aanvséabian 58 
— of riparian proprietors and of navigators... 222 | Submitting particular facts to the jury ... ............. 255 
yg PraudS...........ceecee ceeeeeeeceescees = Oe eRe eee 233 
SCO eeeerseeseseses Sesessseseesesses-ceses ‘ 
cides saccctctadcee seccccceesses 23, 269 a 
separation deed, alimoOny...............eeceeee seeeees 352 7 — -— —- eee Ripe nailer sapeinse aae ehey PA 31 . 
EN ise ieablonersseepnenempemneett I ca? Gnca al ctdceal adecasat read aeites 197 
street railroad, rights of public on the track of...... 121 
usury and the national banks..............s.0+-.+. al) CMD .....:csceuehiasiosins idubegessaumaton aoe 430 
Notes and wk eee Each beeen 4bedcece 15, 44, 163, 329 | When one may be restrained from the use of his own Z 
Nuisance of brick burning. ..........- ..ccsesssccceees.s . & DE ctccccds anabhalneeltapaeiguauwias sesndineese oo 33F 



































INDEX TO ABSTRACTS AND DIGESTS. 





Accounting: PAGE. 
(see Partnership and Pleadings.) 


(see Reference.) 
Account and satisfaction : 

(see Payment.) 
Action: 


bill of interpleader ; atipubation OR BIGD.. 500660000 ™ 
cultivation of land on shares (Mass.) ..............++. 
dismissing complaint (Com. App. 
jurisdiction of Supreme Court; practice to review 
PE Is, SINE 9 500 00706 dncdbsgsnessaaneece 857 
Administrator: 
as such, has nothing to do with intestate’s realty 
ED oaths 25cdecs: Setckane: Sénaneeatecseaneene 
Adverse possession : 
DOUMEREY CIOEB. AMD) .cccsscccisccesscscscccs sovcess 341 
Agent: * 
means of knowledge; pleading (Eng.)........... .... 825 
Argument: 
consideration (Com. App.)........-sscccscecscccscccses 260 
Alimony: 
application to alter decree for; may be granted to 
wife through divorce (Mass.) ..............eeeeeeeee 14 
Alteration of instruments: 


Accounts: 


OU Gite Wea A MN wcceses Since rsuccéos secncesones 109 
Amendment: 
2 case submitted without action (N. Y. Com. Pl.)...... 159 
ppeal: 
certiorari (Ct. App) LanbaCeccebekatnasd. bibbadase sabe Saad 174 
dise ED cnncsindvnssccedceds-*\ageedrbee 
“ee cane) shown ” within discretion of court (N. 
misconduct of referee (Ut. App)..... -.....s-0scccee 
practice prt pee pidgeades eshasenditinseboten shanna 155 
ID Sics as chndeten 5. <<pannawentebas cede tre 94 


(see Dncoution: x FOS of Parties ; Mechanics’ Lien ; Order.) 
Army: 
officer # eevee out prima facie for full pay (U. 8. 


defendant brought into State by illegal device ; when 
cause of arrest and action are same (N. Y. Sup. Ct.), 110 
Assessment: 
advertising for work ; public works (Ct. App.) . 1 
constitutional law; duty of supervisors on laying on 


out highway (Com. DE cients é2sds6cacuseesnbasas 

Assessment for local improvements: 

by lineal feet ; street improvements (N. J.).......... 827 

New York city ; 3; when an incumbrance Oona. age. ), 289 

owners and occupants (Com. ADPp.)...........e0.-e005 371 
Assignment: 

for benefit of creditors (Com. App.)......... ........ 241 

SN ID ok apa nceccdncenshKesedcnddocsaues 10 


order to pay momar is not (Com. App.) . 227 
(see Contracts ; Landlord and Tenant ; P Negotiable Paper.) 
Associations: 
(see Landlord and Tenant.) 


Attachment: 
county judge (Com. mtg # nike SCReCREK DOE ROO 60enKbss 276 
justices of peace (Com. App.) .........eeeeee ee eeeees 823 
(see pK ) 
Attorney : 
as to recovery against defendants as tenants in com- 
GO BE, BIS 6.06005 sens cssacescesccseceseqsesectes 
satisfaction of judgment (Ct. App.) .................. 155 
(see Statutes of Limttation. ) 
Auctioneer: 
breach of contract (Ct. App.)...........ss-ceccrseccees 139 
Bailee 
fall of coach-house livery stable keeper (Eng.)..... 325 
Bank: 
‘assets are trust fund (U. 8. Su check asseuee ae 
authority of national to “—_ c A ~ (Mass. weet 14 
certificate of a (Ct. App.) thd, de hatd oias 
office of private banker not inv ariably a (Mass.).. 14 


Banking: 
Bankrupt: 


(see Bills ; Principal and Agent.) 


bill of exchange; liability of drawee after discharge ; 





Bankrupt — Continued. PAGE. 


creditor fraudulently omitted from schedule filed 
by ; impeachment of discharge; liability of (Mass.), 14 
Bankruptcy : : 
action; appeal; attachment .............sse0. 0+ sees 
bankrupt act discriminates between persons and 
corporations (Ct. App. 
creditor knowing debtor to be insolvent ..........+.- 
discharge must be pleaded ; judgment during” pen- 
dency of proceeding (N. Y. Su up. Ct. 
— joint debtors become yo (U. 8S. Sup. 


(see Bankruptcy Law ; Injunctions and Insolvency.) 
Bankruptcy law: 
action ; Roe : assignment; attachment; bank- 
ruptcy ; burden of proof; conflict of laws ; consent 
of coedibeans discharge ; disposition ; fraud ; fraud- 
ulent preference; limitation ; marshal ; mortgagee ; 
partnership; pleading discharge ; 3 pledge ; prac- 
tice ; preference ; property ; property of bankrupt; 
sale ; securit : seizure ; surety; suspension of pay- 
ment; trans er Deees, see. 055.5008008<6 4065 p0006seR EE 
(see Bankrupt ; Bankruptcy.) 
Bills and notes: 
(see Common Carriers.) 


Bond: 
bona fide holder; form of action; practice (Ct App.) £0 
stolen (Com. App.) bose senesdésesece s5asennesne Seen 824 
Bonding towns (Ct. App.)...........0-0eeeeeeee acnsiouean 425 
— 
marshaling of assets; master’s wages (Eng.)........- - 127 
Boundary : 
ancient line sometimes preferred to that described 
in original deeds (Mass. s s speadadin cade sen oben cote 
Breach of promise of marriag 
defendant must justify ns ‘action ars dee 90 08 e000 4 
evidence of promise (Ct. App.).. occenwieda Oa 
Brokers : 
a ; objection on examination de bene esse 
CEs. BID, « 6.36.065. nibdsecessdd Shs0e0 sche en eee 
canna ons from both parties to (Ct. App.)......... 39 
their rights as to commissions (N. Y. Com. PI.)...... 242 
usage of, as to paying commissions (Mass.).......... 4 


Brokers and factors: 
construction of factor act; evidence of value meas- 
ore of damages; pretium affectionis (N. Y. Com. 
) 


Carrier by water: 
appeal; estoppel; Pos as States limiting —o-€ of 
shipowner (Ct. App.) 10 
Cases reviewed: 
(see ei Costs ; Damages ; New York city; Partner- 
ship; Pleadings; Real Estate ; Taxes, etc.) 
Cause of action: 


complaint omaenings one (N. Y. Com. Pl.)........... 159 
e Arrest.) 
Challenges to jurors: 
(see Judge.) 
Chattel mortgage: “ 
conversion (Ct. App.)....-. én606.00eecsése, 6¢0sseneeeee 108 
Check : 
Stilton a0 00 CERNE)... «0.06060 cccces: csceesdocadareln 4 
Code, § 278: 
(see ee 
Common carrie 
bills of lading (8; F. Oden. FED... 5.506504 c0se5g sen 
connecting Carriers ; near MNability (N. Y. Com. 
WD sos seks aise senseecivuksciscesee= thane 243, 





deficit in cargo oom BS ss vitececséatesvesatan 
exclusive right (N ° 
inference to be take opines (Ct. AP. Nr 39 
limitation of liabilit: (Os. Sup. Ct 27 
soamante tasuad 1a or App) 200, 357 
roperty burned in ao i AGO. ..ccaa P , 

Fights of acceptors (N. Y. Com. Pl.)...........seeeeses 243 

a. 
fraud; partners (Com. App.) .............008 .seeeee -. S41 
R27 


0 

410 

consignor and consignee (N Y. Com. Pl). dean 4 
wit. B87 


Compromise : 
GENE OE is BD iin 0 6s 60056086 0940 06008 cobbeend ae eo 











438 INDEX TO ABSTRACTS AND DIGESTS. 








Condition : PAGE. 
ss mapper goa ~y by State rebelling (U.S. Sup. Ct.)... 27 
Conditions of sal 
tract ; . mee not disclosed Ms fe power to 
rescind; vendor and purchaser (Eng.).............. 
Confession : 
admission of person when arrested without warrant 
after stolen property has been found (Mass.)....... 
Conflict of jurisdiction : 
bet gaoen Federal courts and State officers (U. 8. Sup. 
a of laws 
alien (N. Y. Sup. iv atanbetidachasdsnvcnbecses<a anne 110 


Consignment: 
(see Common Carriers.) 
Constitutional law: 
= — ea Brooklyn ; jurisdiction of State courts us 


pany chartered by another State y 8. Sap. Ct). -- = 


local improvements; ya SEMEN dcnceedcocessuas 
two-thirds acts (Com. PM baDKSEESEC CSS. sccccens docs 323 
(see Statutes.) 
Contempt of cou 
appeal ; polaee (Ct. PE hinsididk ~ dhadetgudaddnaeae « 124 
Contract: 
acceptance of tender; consideration; agreement 
against on ublic policy; contract between sub- 
i it heh betniedeiddese bs cone 127 
assignment of (N. Y. Com. os Saasahess. wietanbaind 198 
breach of ; damages (Ct. Ap ) eee ee 80 
cases distinguished (N. Y. Com. Pl.).. a 
consideration (Ct. App.) seus Aged es -eiebaeneessed 174 
construction of (N Com. Pl.), 410; credit “ of 
from six to eight weeks” (Eng.)....................- 127 


construction of (N. Y. Com. PLP 159; (N. Y. Sup. Ct.), 359 
demand; when necessary ; for payment of money 
and specific articles ; construction of; when title 


to property passes (N. Y. Com. Pl.).................. 373 
~? pe Maqoses after contract is made; revenue law sin 
bshiieh <ieahe eétass.¢ nacerences 28 
ieotoel representations by infant (N. Y. Com. Pl. ) 307 
made under decrees: personal service (N. Y. Com. 
DAN thd sedndsGs kenaueee AGRRGAG: 0.2000 snes tone 198 
payment in corporate stock; sale of lands (N. Y. 
DAS Otb0bd eadcdhinuns vibe seeneesctnsnsccenness 359 
quantum meruit; when it can be proved (N. Y. Com ue 
Contribution among trespassers: 
(see Pleadings.) 
Conveyance: 
acknowledgment; action to foreclose mortgage; 
defendant owned mortgage that he claimed to be 
prior lien he  § | SESS 66 
“walking,” within meaning of accidental policy; 
neither public ee & v B. Bas CE) «2 ccccesee 28 
what is delivery (N DcDitiateteces txeceus 110 
Corporation : 
nkruptcy; trust; stockholder (U. 8. Sup. Ct.) .... 65 
common seal; executory contract; mutuality; part 
o performance; PE GED ccccccccccccccsescs RT 
‘osts : 


cases reviewed; on order Gencting, ntgmens, fy <4 
ae | on overruling answer as frivolous (N. Y 
payment of, before commencing second action when 
rst is discontinued Gre Wa GD ccececcccccccces 
Costs, security for: 
(see New York city.) 

Counter-claim : 

attorney and client (Ct. Ap PP.) ee 

on action for accounting ( Y. Gom. Pi. ). hentia etnias 427 

(see Landlord and Tenant.) 

Uourt-martial : 

constitutional law; right of accused to appear by 
pan counest (Ct. pp.). 425 

ve 


creditor's bill (N. Y. Sup. Ct.) pevtsnanthknks cccatbenene 157 
Creditors 
compromise; promissory note (Ct. App.)............. 108 


Crimin 

accessory ; spelone wl offense; proof (Ct. App.), 139, 140 

bill y= 1 ¥ tions; when prisoner must be present ne 
i ds rtecuideagkus qn0saneesgnedss .0da% 

ai 4 ee: threats; legal implication ; trial 
by jury; chal pnees 5 prior and subsequent 
offenses (Ot. BRED 06) Gentieceasecccceseccs se-cees cone 

I, MD e n.20660cbedgsses cavcccesccess 66460 174 

penotion; sosendl Ppuntshanent for same offense (U.S 


Sup Cetdunbeiehbeseensiheak=on odes corciocweseaee 
(see Evidence.) 


Criminal practic 
challenges ; jointly indicted; identity (N. Y. Sup. 
Ct.) 


Damages: 
cross-examined (N. Y. Com. PI.) .........-+.++++es00-+ 243 
ovegenee, of; ——- of under terms of contract 
(N. ¥. 8) ~ oh SEpSeng ceagsegnegarcocercaveeesceesocee lll 
measure 0 (Com. p.); (N. ¥Y. Com. PI.) ...... es 
practice (Com. App.) .....- ..csee cesses cesseeceees 290 


(see Brokers a Giuctors: Negligence ; Pleadings.) 





Debtor: 
qpecetion . JA. FZ. Gag Gh.) «2.2.08 ns 





covenants; equity; seal (Com. App.). 
mistake in’ description (Com. App 7. - 
Delivery: 


(see Conveyances.) 
Demurrer: 


(see Judge ; Pleadings.) 
Deposit : 


aying identical money (U. 8. Sup. Ct.) .............. 28 
Devise and legacy : 
a no devise over can give good title u 
Bestel a a. Aa Cektn eas ostekigdedhelices webs 
(see New York city.) 


Dower: 
a oe to trial by jury in action for (N. Y. Sup. Ct.) .. 66 
raft: . 
express company (Com. App.).... ....cceeeeeecseeeees 357 
uress : 
as to sale made under (U. 8. Sup. Ct.) ....... ........ 28 
Easement: 
obstruction of roadway (Ct. App.)....... ..... neste 40 


Ecclesiastical law: 
case submitted under & 372 of the Code (Com. App.).. 371 
Ejectment: 


adverse possession (Ct. App.), 80; eo pS eer 261 
location of line fence (Com. App.).........506 sseeee. 260 
Eminent domain: 
omission to make due compensation (Mass.)......... 15 
Enlistment: 
™ spans fictitious name (N. Y. Sup. Ct.).......... cw & 
quit 
injunction poy” Ap ep: cine es Sotihemenaeneséeteens 277 
(see Fraud ; Joinder of Parties.) 
Estoppel : 
as to parties not joined in liability (Ct. App.) . 10 


(see Bills and Notes ; Executors and Administrators.) 
Evidence: 
admission of parties (N. Y. Com. Pl.).. ............... 159 
(see Contracts.) 
affirmative = negative; contract; error; notice 
SE I MDs sik cin 0s Waauhsnadt tn oeebababiea bhai 
oe of hn weight of ; conclusions (N. Y. Sup. 
commissions for sale of lease (Com. App.) ............ 371 
ee RS er eae 307 
dying ng ejectment; insolvent proceed-_ 
DMM cctcice biaemidaenss akbesdante<eeeke 
handwriting ; avin knife after stabbing (Mass. ). 15 
a | oS as SSRs er 
improper, may : withdrawn; new trial (Com. App.) 307 
presumptive notices; records not part of pleadings 
may be received in W. FS | ee 
parol to explain written contract (N. Jd.).............. 328 
right of party to correct his own witness (Ct. App.). 61 
— — ispossessing plaintiff; damages (Com. ? 


(see Brokers and Factors; Damages; Fraud; Principal 
and Agent.) 
Exceptions: 


negligence ; to be taken at trial (N. Y. Sup. Ct.).. 66 
(see Criminal Law.) 
Execution : 


chattel mortgage (Com. App.)..............seeeeeeeee: 261 

void and voidable process ; - it may issue (N. Y. 
i ME duces eed acnbkn: plghasmedisbabadborsanwes 191 

when it protects officers (Com. App.).......... .s..+++ 276 


Executors and administrators : 
exgageel s liability of sureties on bond (N. Y. Com. 


mortar on realty of decedent, how payable (N. Y. 
Sup. lil 


Experts: 


(see Alteration of Instruments.) 


(see Pleadings ; Brokers and Factors.) 

Express com por. 

limiting liability ; “ packages” (Com. App.).......... 358 
, 
Factor: 

cugglomentery proceeding (Com. App.) .............. 358 
Falsa demonstratio : 

description of subject-matter; liquidated damages 


PU cinbuccehcensadesenaddesdsdaducnsscdusis ebdietaes 
False imprisonment : 
receiving money in fiduciary capacity (Ct. App.).... 81 
False representations : 
Gower; practice (06. App).........cccccecse sccce sees 81 


Felonies, compounding of: 
vas - (see Contracts.) 


Fire insurance: 


GUEREIER COR, BRD ooo c 006060. ccscvcccsoscicccsccncece 125 

mod prohibited articles (Com. App.)............. 409 
Fisheries: 

spawning seasons (Mass.)......... .-..--0eseeseeesenee & 
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for fraud and undue influence (N. Y. Sup. ~~ ill 
evidence; practice (Com. App.)... ........... . 371 


right of dispossesse: 
) 


aaiaiees ielenieiien sail 

Fixtures: PAGE. | Landlord and tenant — Continued. PAGE. 
conversion ; mortgage on buildings and machinery ; estoppel ; former adjudication (Com. 30 for res oseésaceus Na 
en (Mass. Ditics, kcndamisude sia. ctbagumeiuatiene occupation wi under void demise ; proviso for re-e) Ory os 

rau (En ocececsene 

— jurisdiction ; evidence ; laches; transfers set sempevines tenant for r prostitution wW. 3D.: aes «oe» BB 
e tenant to redeem (N. Y. Sup. us 
342 


(see Arrest.) 
Fraudulent conveyance: 
action to set aside; referee (Com. A pp. ee decthes ‘iliae 291 
bounty money; enlistment under fictitious games; : 
exempt grepenty — of creditors (N. . Sup. 
Ct.) 


Guaranty 
goes Veith principal obligation (Com. App.) ......... 409 
Highways: 
a laying out; proceedings of referee (Com. 
Deda ccccecccceseccccs cocesccscsecesessceescesesesecee 
certiorari Bs CMM cenctichiceansecaes seseniee 67 
jurisdiction of overseers (Ct. App.).................. 175 
NEED Cis, Bo GID ceca ccncccesccccccccccossses 66 
Hounicide : 
joint indictment; manslaughter (Mass.) . ae 


Husband and wife: 
alimony pending divorce (Me.)... ........ .......e00 228 
charging wife’s separate estate (Com. App.). --- 392 
(see Necessaries.) 


Infant 
= I TID occinvntténd.& © dhdedienannes OF 
Injunction: 
mechanics’ lien law; to restrain petition in bank- 
ruptcy ; undertaking on, cannot be canceled with- 
out consent of all enjoined (N. Y. Sup. Ct.)........ 112 
money in sheriff’s hands (Ct. App.).. .............065 94 
(see Conflict of Laws.) 


Innkeeper 

liability for jewelry stolen (Com. App.)............... 308 
Insane person: 

cannot be confined without warrant (Mass.) ......... 63 
Insolvent :- 


meaning of term in bankrupt law (U.S. Sup. Ct.)... 28 
(see Bankrupt ; Bankruptcy.) 






Insurance: 
assessment on premium note (Ct. App.).............. 426 
false representations by assured (Ct. App.).......... 40 
I, SN oc cicncetasdscksnthewnsnase. awed 261 
hazardous (Com. ADPp.).........cceceesceeeceeeeeeesees 308 
inter-state comity (N. J.) .... 2.22. ceecese ceseeeeeeee R28 
minds of parties must meet on subject-matter 
a RRR AS ear nr SRR i -<oteps rae ye 
SINE, « kcncccsnssnas«ccsoccccses 
ST IE Dic crs: cntdocserecsusxsdatncaecenss 291 
Interest : 


(see Statute of Limitations.) 
Internal reven 


ue: 
liability of distiller (U. S. Sup. Ct.) ................ .. 28 | 


Internal revenue laws: 
sale - property under act July 13, 1866 (N. Y. Sup. 2s 
Ditteankinde ebhbbaes tuts ones béGhcunepionhSenstanveks 
Intoxicating liquors: 
onus of proof as to sale to certain parties on defend- 
ant’s sale of, during prohibited hours (Eng.)....... 
permission to sell, may be authorized by vote (Mass.) 63 


Joinder of parties: 
equitable relief; liabilit .j personal representa- n 


tives of joint obligor ( +A Se 2 
Joint debtors: 
Jahon (see Executors and Administrators.) 
udges 
selationship to party in remainder or reversion (N. Y 
GME <ctachenes+- Gries amideeasdinddekaghesangients 113 
Judgment: 
execution ; revivor (N. Y. Sup. Ct.)............sseeeses 157 
See pn ob entry of ; practice ty. Y. Com. PIl.).... . 244 
Judicial sale: 
of property in insurrectionary State (U.S. Sup. Ct.), 239 
Judicial separation: 
adultery; cruelty (Eng.)....... hehedobatns tien cencekes 326 
Jurisdiction : 
Nt ee 
sudement of another PState, how far binding (U. 8. 
NE Vipihicda 0 cp ACKANA HG Des esau ane RE Ran Meee 
of PE ie ts ckswoutsnanrdige. ace Robbed * 492 
of U.S. oe ke en re 28 


(see Amendment ; Tnsowency ; Fraud.) 


Laches: 
(see Fraud; Sales in Partition.) 
Landlord and tenant: 
agreement to pay compensation for damage from 
ground game; arbitration claim ; “ fair and reason- 
able compensation ” (Eng 
assignees of lease; their lability (N. Y. Com. Pl.).. 
conversion ; tenant at will must give statutory os Sly 
of quitting ED dti nance. 6. dpennes! aeeharbesnnacns 63 
counter-claim; privity of estate, when created; 
rights of successive tenants; ; what is nooemny to 
ao action of use and occupation (N. Y. Com. " 
OJ eo HOOP O OO EEE SOE HOHE EEE EH SEEEEE SESE HEHE EE EE EOS ‘ 





untenable premises (Com. App.)..—.......- ooudhiae 
whether recovery of premises in summary proceed- 
ings by default is conclusive against rt tenant in 
subsequent action for same rent (N. Y. Com. Pl.).. 
Larceny: 
intent to commit (Ct. App.)...........-00+ -eees songeuk 
Leases : 
covenants in; contingencies (Ct. App.)...... ospees ave 
(see Landlord and Tenant.) 
Legal tender act: 


(see Payment.) 
Lien: 


lease ; release (N. Y. Sup. Ct.).... ...csccccccccee coon OF 
Life insurance: 

foreign corporation (Ct. App.) ... .....sseeseesecsees O4 

ees vapeasensualones warranty (N. Y. Com. 


ex 8 


warranty (N. F.. Bews GE). 0206. occrsennccccscneaie .. 15T 
Local improvements: 
court will + set aside ponssatings after work is 
done (N. J bine (66¢.0006e000nesen0pudnesnen ene oot 
Lord's day: 
ac capting instrument on (MassS.)..........ssecese eee . & 


Mandamus: 
(see New York city.) 
Manufacturing company : 
action against stockholders ; practice (Ct. App.)..... 108 
Marine insurance: 
abandonment; description of voyage; extent of 
right of consignees under advances; hostile de- 
tention of goods; insurable interest ; overland 
Crests s COSMET BOG... wccscss cccccscccccccssecsessens 
Maritime law: 
gains; loss; presumptions (U. 8. Sup. Ct.) .......... 6 
Marriage 
insufficient evidence as to (M@.) ...... 6.22. .cc sees oes 228 
Married woman: 
duties of, in business matters ; may be bound in ——- 


way as unmarried ; presumption as to ncy; 

when clothes another with apparent authority n 

CIID o0csnaskesshisesixess0snsetaeee secce 
may manage her separate property (U.S. Sup. Ct.) .. 29 


money borrowed for wife's separate use; parties to 


BONG GBD oo c. 0:0:0:00:50000002 600¢00500506080 NTN 12 
personal ay sone of pedestrians crossing 
streets (Com. A pp-) nhoéea> und. 60med aan Sanne eae see. 3OB 
promissory note (Ct. App.), 125; (N. Y. Sup. Ct)..... 66 
Master and servant 
willful v jolation of authority by servant (N. J.) ..... 328 
eae f lien: 
appeal (N. ¥. Com. Pl.) .......ccccccccrcvccseccccccsces 192 
how acquired (N. Y. Com. App.).........eseesceeceeees 427 
labor and services (N. Y. Sup. vs) 290066 wetey, Seana 157 


(see Injunctions.) 
no cause of action after year from date of filing ex- 
Pires (Com. APP.) ....-ceeee+ secccecececccecceceseces 
Mines: 
construction of penal statutes; liability of owner 
for default of servants; mines regulation act; 


non-observance of rules; penalty (Eng.) ........... 

Mistake: 

estoppel (Com. App.)...........- 100 ceacnssocageteseoune 342 

money paid by — App. D. nceccskevesnandsaaeleaenen 323 
Money had and received 

Lp money to buy land (Mass.).........++. » -- & 
Mortgag 

ahatement: consideration ; evidence (N. ¥. ‘Sap. Ct.), 158 

appeal ; condition in bond (Ct. App.) .. .. ooee 

lis pendens (oo App. Péasne 050626606460 canal 

redemption (Com. APP.) .........2.26 coccccccccccccess 

where net open to , aoe (U. 8. Sup. Ct.) ..... estes ae 


(see Executors and Administrators.) 
Mortgage foreclosure: 
deed given prior to recording mortgage (Com. App.), 290 
dower; sale of; specific performance (Ct. App.)..... 
evidence; ; infants service of summons (Ct. DP.) -- 189 
Mortgagor and mortgagee : 
easignment of Judgments } insurance (Ct. App.)..... . 190 
confiscation (U. 8. Sup. Ct.) ............cccs-ceccerceee 126 
qfoctment ; rents and je & (Ob. Appa)... csccccsvanes 61 
Municipal corporation: 
damages ; efective sewers; duties of; negligence 


(N. Y. Sup. Ct. 
see Real Estate.) 


Navigation : 
“ duties of towing and towed boats (N. Y. Sup. Ct.)... 118 


Necessaries furnished wife 


- in what they consist \N. "¥. Ooms. Ph).......<scsene +». 200 

egligence : 

S cmartbatory 3 ; special findings (Ct. App.), 189; (Com. 
App.), 261; (N. Y. Com. Pl.) ......... ssseeee oseesnaus 
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Negligence — Continued. 4 PAGE. 
Ss Ss pubthedddidess<otugaede< aiSeoawad - 2% 

Sone y Oreton water (N. = ED acihressage 200 
evidence equally Rapeneed Com y SRD 358 
in crossing street (Com. App.) - PEbdnimnueed SbGesnsies 309 
i at railway crossing ( App.) bddcececeseceas 261 
invitation to paseenaet 5° to alight ( BED svcccacconcsce 6 
Seay coment iteen Te 
riding on side guard iss coach not (Com. App.) ...... 309 

- (see Mc Woman.) 
when r red before maturity; when mo: 


ven at same time of execution of; where 
ed — negotiable bonds (U. 8. Sup. GR) cc cxce 


New York ci 

a judgment against ye ae con- 

ction of statutes; mandamus (N. Y . Sup. Pe). i 
eppcintment of janitor by local courts (Ct. App.).... 190 

board of estimate and apportionment; cases exam- 

pad chap. 484, Laws construed ; security for 

ony an Wy ete plaintiffs in District Courts 
lands taken for streets; statutory construction (Ct. 


Pp. 
return by auditor to Sanco (N. ¥. Com. Pl.) .... 427 
sewerage assessments (Ct. App.) ...... «22... seeeeee 
(see Estate; Tax; Assessments.) 
New York common —$ 
(see Jurisdiction.) 
Notes and bills: 


demand; protest; presumption (N. Y. Sup. Ct.)..... 67 


sor ok id it (Ct. App.) 4U 
evidence; nonsu i cksivsed-<e 

Nuliiey Del enecrianes 

incapacit foot nervous affection; no inspection of 

tT iD ancbnnd cocessetécetessececttcaceese 


Office : 
abatement; certiorari (N. Y. Su 7 | 66 
constitutional law; demurrer (Ct. App.).............. 156 


gasauitin a peenenans entering through unclosed 
a 63 


setting aside (N. Y. Com. PI.). Gbiiche:taadennane He 


Parties 
making State and officers thereof ; yoseneegin ontte wens 
to ae (U.S. Sup. Ct.).. 41 
Partitio 
gervice upon unknown owners in suits in (N. Y. Sup. 
Ct.) 1483 


Partnership: 
between dealers in real estate (Com. App.) .. ........ 227 
DE nthence o4 Ache sesceacentas 358 
—— artners ; epittty of party allowing use of 
 & & Ser 201 
limited ; effect of de aying recording eopante 
(N. ¥ ‘Com. _ + SR oe 
Party | Counterclaim [N. Y. Com: Pl. l 428.) 
wal 
mereement covenant een with land (Com. App.) 342 
Patents 
ments of (U.S i ptencdhensbteas<adesdens 41 
rights of assignee Ww. 3" DM cnescaenacdtysecesed 240 
Payment: 
defense of peemative i es BOD a ccncorcscccece 193 
nA aidi ahbedsinacedbanstente 158 


anew (N. Y. Sup. 

egal tender, sets 2B. ay payment of less sum may dis- 

~ tedness of greater; when subsequent 
Sdinitcetion ons 


do not disturb payments made 
pn previous ones (N. Y. Sup. Ct.) ... .... ....... 129 
receipt a . lee AMEE die tah Gecinn cikedes<ce%es 8i2 
ute of Limitations.) 
Pleading 
Semnever for misjoinder of parties defendant (N. Y. 
a cen eee 41 
interest in actions ex delicto (N. Y. Com. Pl.) ........ 203 
matimeation (0.6. Sup. Ct.) ........cccccse soscccccs-es 2 


240 
5 peapeties to be vexhausted before trying equi- « 


miti 4 as x ¥ Re FoR AR ie eae e aera ele 202 
opinion aS experts (N. y. — Pl.) . 
vidence ; Joinder of Parties.) 
Pledge: 
apne: SUD GIs MI Dain ccs ccc coccscere-sosces 27 


ergounsing referee’s report ; what to contain (N. Y. 
Pp 


leading; escaped convict; writ 
error ( Lan Aeiben tenetade becteceneie 6sku 140 
case and exceptions SS PT ee 27 
= issue; evidence; measure of damages (Ct. 
complaint disinissed for want of prosecution (Com. 
eounter-claiim (Ct. App)ecc.c0000000 95 
emeped! (Co ie ah danausccse © Sou Bacdtede Loses 359 
eviden oes te fraud ( oy BER sss cdatuek achOn tacains 7 2 
merger ( ET Didi lendiinns  06cekdadanropecsss : 
see Judgments.) 
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——_ 
Presumption : PAGE. 
court een answer not presumed to be for 
Statues i andes Katpniad nia eeen teed 41 
—_ by Jury.) 
Principal and age 
— by caller on deposit made by himself (N. Y. 
I atint ind watniaveks 400-ngsus” 6~geke athe saad 
nt not precluded in certain cases (U. 8. Sup. Ct.) 41 
fiduciary relation (Ct. App.)..............eeseee os cee 175 
trial: usury (Com. App.) .....02.c2cccccccscccccccccccee 324 
Princi pal and surety: 
(see Executors and Administrators.) 
Probate duty : 
absolute trust for conversion of land; heir taking 
undisposed of interest in realty (Eng.} ............. 128 
Professional service: 
evidence of experts (Ct. App.).........--..ceeeseeeseee 1% 
Promissory note: 
accommodation; diversion ; indorser (Ct. App.)..... 426 


action by wife against husband ; husband a wife ; 
lost note ; pogernane is ° consideration (Com. App. } 342 
alteration of (Com. A PP.) 
bankruptcy ; new prov sion (Ct. A ipp.) 1 
joint; ma e payable at any bank; request by bona 
fide’ holder; transfer (Ct. App.)..... 1 
demand ; exhibition ; Pv ns (Me.) 
evidence ; forgery (Com . App.) 
extending time Of payment without knowledge of 














indorser; indorsement; demand and protest ; 

manner and time of ; *statute of construction: 

waiver of objection (N. Y. 7? Sree 360 
indorsement: effect of war on eee enemies (Com. 

Sn tedchaiitead ictisnasbaeh aes sss+ecccnsocdnattnnta 
maker; principal and ae GRD ci nedeadenes- sata 
statute of limitations (Com. App.).............+sese0« 277 

Public officers: 
misappropriation by (Com. App.) ......---++-.ese++e0+- 410 
Railways: 
appeal from peremptory mandamus f. Y.Sup.Ct.).. 68 
baggage; domestic corporation Ss DD dscacecvades 108 
condemnation of lands (Ct. Ap ‘ini iencae 
— Ce >t death of e mploye “ (Ct. ADP). Peas 175 
may be ai ~eyh counties (U. 8. sup. Ct.)............. 
negligence ; vileges granted by; p> Sa ticket « 
 gdiniacig tats. LabbCneoaads ecendiakseee Sunkeee 
GRRE OO BO BE CIGD) nc sons cccecesccccces .00scess 228 
oe payers revoking consent (N. Y. Sup. Ct.)......... 8&2 
Shoe of prosecutrix (Eng.)...........-seeeeeecees eee 326 
Real estate : 
cases eps striker’s title in New York city onde Y. an 

_ a! | Re SE re 2 
construction of eeutes 5 title (Ct. App. - 126 
contract of sale (Ct. App.).............- . 109 
judgment; purchase-money (Ct. App.).. 81 


Rebellion, The: 

land reverting to the United States; State in fulfll- 

ing conditions (U. 8. Sup. Ct.) 41 

Receivers : 

ee OE GT, a I GBD o.cic ce vccccacvccanscesss 
Referee: 

duty of (Com. Ap 

report set aside for misconduct of (N. Y. Sup. Ct.).. 
Reference: 

account, what is (N. Y. Com. PIl.)...........scesseesees 244 
Religious corporation : 

mandamus cannot lie to reinstate sameness ropes - 


power of, ~ try corporator (Ct. App. ese 1 
Removal of cau: 
into United ‘States Circuit Court (Com. App.) ........ 242 
Res adjudicata: 
os DC MIRD .csiccecncscntscdcias one ebee 41 
Revocatio 
admissibility of testator’s declarations; revocation 
We dc oe thn 0b6cedese sock csensasesacteusssese 
Sale: 
acceptance ; warranty App.) ide « Siaaale weiner 140 
breach of contract ; eA t. App.) . ooapuda ae 
conditional sale ; title re 262 
conversion (Con. Meigs subd belle tAbk sede sonvednscetos 372 


fraud and deceit ee. bo 324 
in partition; laches of fC. . ae (N. ¥. Sup. Ct.) .... 142 
Sale and delivery : 


executory contract: negligence (Com. App.)......... 277 
Sale of land : 
power of legislature (Ct. App.) .........--..--.e+seeees 8&2 
vage: 
consolidation of causes; derelict; practice (Eng.)... 128 
Savings bank : 
ministrator ; claimant; trustee (Mass.). .......... 64 
School money 
ae ecylum Hs Be GBD vince nk d 100 cvcteccesses 158 
Secu 


admiralty contract; damage; principal suit in rem; 
cross suit in personam ; ships; security to answer 
PO GID 6g scicntaccccccsas- peice snessze 128 
sh ae etinguished and criticised; fees (N.Y.Com.PI.) 428 
e 
receiving money ; demand peties - (N. Y. Sup. Ct.) 158 
(see New York city.) 
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Shipping: 
A cated lump freight; loss by fire (Eng.)...... 827 
3: 
Selone “1 States when registered ; taxation of (U. 8. 
bill of I ~~ SH “quantity and quality unknown (Eng.), 327 
Stamps: 


eed in 1863 without intent to defraud (Me.).. ... 228 
State court decisions: 
when followed (U.S. Sup. Ct.)......2. cccsccccccccves 240 
Statutes : 
construction and constitutionality of chap. 382, 
ee BE ls hc Ns OD occcsaes <sccoscece cvcscces 143 


(see Jurisdiction; New York city.) 
Statute of frauds: 


agency; contract (Ct. App.)..........-.ceccccccscccece 27 
agreement not to be Bon» = aha within a year, annu- 
ity; amendment of claim; contract for support of 
illegitimate children (Eng.) nipped shsenhes ed. cgeneoate 
property Be PUREE GIRO: cccccs ence ccecccencecesesece 228 
Statute of limitations: 
extension of. time (Ct. APp.)........00 ceeecee coeecces 126 
trust (Ct. App.) . .- 2... eee ee) cent nsec nese veee tees u 
when attorney’s claim barred Gi. B.C, Fis cccies 192 
Stock : 


statute of limitations ; subscription (Com. App.)... 343 
Stock broker’s contract: 

SI SER, TNO. 55 5 ces cncen tds cecéncecéocscceccées 859 

measure of damages (Com. App.) .............-.0000- 872 


Tax on carriages : 
carriages used solely for the conveyance of any goods 
or burden in the course of trade; exemption 


MNES 4svendissaded 406d enngeeccokesegetenys 96s candes 128 
Taxes and assessments: 
MOMAICIO‘S FOPORL (TH. D.) .. vecccccvescssccccccccsscsece 828 


proc eedings commenced by assessor (Com. App ) 242 
publication of notices; valuation of stock (N. Y. 
Sup. Ct.) 





(see New York city.) 
Tax collectors: 
negligence; receipt of, for taxes (N. J.)............... 328 
Tenant by curtesy : 
devisable interests; estoppel; right of remainder- 
man against assignee of first occupier after testa- 


tor’s death ; statute of limitations (Eng.)........... 128 
Tide-water : 
meaning of, extended (Mass.) ..............ceeceeeeees 64 
Town: 
contractor (Mass.)............s.0+ $04545006. 00senenaee «- & 





Traveler: PAGE. 


bona fide (Eng. Rosco cuabhiatokiaheces du codes ceehel R 
Trial by jury 
deprivation of person of (U. S. Sup. Ct.) ..... ‘sas, Oe 42 
(see Presumption.) 
Trust: 


married woman; practice (Ct. App.) 
Trustee and cestui que trust: 
OEE GE. BID oi cccccsscntincdedecanecoccedaénci mask 141 


Undertakings: 
(see Bankruptcy ; Injunction.) 
Undue influence : 
(see Fraud.) 
Use and occupation: 
(see Landlord and Tenant.) 

Usury: 

commissions for custody of securities ; interest at 

seven per cent gold not (N. Y. Sup. Ct.) 
promissory note (Com. App.)...........eseeeeeseeeeee 324 


Vendor and vendee: 
Pomenbanses Ge. BOM s o6ccoccscdsesase-cecsdeswsaeeae 191 
DF err Te ee 156 
measure of damages; specific performance; waste 
GR Bo 000000. 000e seecsacceqrecscesvenstéscnnbagee 
Vicious horse: 
Gammanes (h.. F. Bate Gade icccscesce.cisccdestepenaen 158 


Warehouseman : 

benkruntey (O6.. ANG)... .+.0000ccccsccccccersenscosen 126 
Water-works: 

one who collects water artificially liable for injuries 

occasioned thereby (Mass.) 

Will: 

compensation of executors (Ct. App. 

conflict of laws; intent of testator ; "nehitiiadieias (N. 

We WN CA) onc cae. 4004424 samo.- +: sas cuniatee 
construction of (N. Y. Sup. Ct.), 83; (Ct. App.), 141, 175, = 
CUNGCR GOOG. BOMB es scccccsccesscccses 4050600emnn 
evidence (Ct. App.)............ sacaokens . 141, 175, til 
GROOUMECES (OR. BBD. 000 cccccdse, 00s50s020es00es000s0nn 
lex domicilium OG err 
“now,” meaning of ( can. App.) 

(see Executors and Deatittiihied: ) 






Witness: 
attachment for non production of documents; sub- 
poena duces tecum (Eng.) 





